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USES AND TRUSTS. 

RBSULTINO TBU8T8; 

Hifore shown the origin of a trast, it 
win be necessary here to explain its na- 
tare. A trust in its geoeral and enlarged 
seoae, is a right on the part of the cestui 
fue tnut to receive the proBts and to dis- 
pose of the lands in equity. But there 
ire special trusts for the accumulation of 
profits, the sale of estates, and other dis- 
positioQ of trust funds, which preclude all 
power of interference on the part of the 

^ cestui que tnui, until the purposes of the 
trust are satisfied.^ — Sanders tm Uses, 186. 
Trusts are o£ two kinds, executory and 
executed, A trust is eaDecutory when it is 
to he perfected at a future period by a 
cooveyance or settlement, as is the case 
of a conveysnce to B. in trust to convey 
to C. It is executed when the legal estate 
pisses as in a conveyance to B. in trust or 
fi)r ibe use of C.» or where only the equit- 
able title passes, as in the case of a con- 
veyance to B. to the use of G. in trust for 
p- The trust in this last case is executed 
io D., though he has not the legal estate. 
Preston on Estates, Vol. 1. 190. 

Though there be no particular form of 
^ords requisite to create a trust, if the in- 
temioQ be clear, yet the statute of frauds 
*bich is the adopted law throughout this 
^te requires the declaration, or creation 
of the trust to be manifested and proved 
^y some writing signed by the party crea- 
ting the trust ; and if the terms of it ean 

! ^ duly ascertained by the writing it is 
sufficient. A letter acknowfedgiog the 
^Qst will be sufficient to establish the eze- 
ciition of it A trust need not be created 

, ^y writing, but it must be evidencect by 
writiog. 3 Ves. 707,^ 10 Johns. Rep.- 
^5 ; 5 JohMs, Chan. Rep. \. 

Having shown to you what a trust is, it 
^U now be necessary to explain that a 
'nut may be created in one of two ways, 
lit Either directly, or 2d9 indirectly, or 
bj implication of law. 
▼OL. u. 1 



1. A direct' trust 

The exatanfjles before given show you 
what a direct tritit is^ and this direct trust 
has, with the exertions before named# 
been prohibited by t^9'llf^vised i:>tatutes. 

2. An implied or resuKinff trust. 
These trusts which hav^l^en retained 

by the Revised Statutes are* byjraplication 
of law from the manifold intentjy>o of the 
parties, and they are expressly excepted 
from the operation of the statute of frauds. 
It will be necessary for me to explain 
to you what a resulting trust was before 
the passage of the revised statutes, then 
by applying the statutes, we shall more 
easily see the alteration they have made. 

Where an estate was purchased in the 
name of A. and the consideration money 
is actually paid at the tiiAe by B., there 
was a resulting trust in the name of B., 
provrdeJ the payment of the money could 
be clearly proved. The payment at the 
time was indispensable to the creation of 
this trust, and this part might be estab- 
lished by parol proof. WiUis v. Willis^ 
2Atk.Rep.71. 

Lord Hardwieke said, that a resulting 
trust arising by operation of law, existed, 
1. When the estate was purchased in the 
name of one perso|n, and the considera- 
tion came from another. 2d. When a trust 
was declared only as to part and nothing 
was said as to the residue, the residue re- 
maining undisposed of, remained in the heir 
at law. He observed that he did not know 
of any other instances of a resulting trust 
unless in cases of fraud. — 2 Atk. Rep. 
150. The mere want of a valuable con- 
sideration would not of itself, and without 
any auxiliary cii^curastance create a result- 
ing trust and convert a grantor into a trus- 
tee ; for this, Mr. Sanders has truly ob- 
served", would destroy the effect of every 
voluntary conveyance. — Sanders on Uses. 
227. There must have been the absence^ 
of both a consideration and a declaration 
of the use. If part only of the purchase 
money were paid b^ the third party, there 
would be a resulting trust in his favor 
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protamto; and the same doctrine applied 
to a jciiot purcbas^.^-! Atk, Rep. 69. So 
if a purchase were made by a trustee, with 
trust moneys, a trust would result to tbi^ 
owner of the money. — Amh, 413. 



THE LAW OF CAKfiJQBftS. 

A LATE case of Pick/ord\:'The Grand 
JuHcium Radway, 9 i!>owl. 766, S. C. 
8 Mee. & Wells, 37?^ has decided a very 
important questton'es to the liability of 
common carriers' to *cairry goods offered to 
them for the ^^afpose of conveyance. In 
the pres^binicle we propose to consider 
the liabiHty of common carriers in such 
eases. 

In almost the earliest case on this point, 
namely, Jackson v. Itogers, 2 Shower, 327, 
it was held that a common canier was 
bound to accept any goods presented to 
him for conveyance, and convey them on 
the offer of a reasonable sum by way of 
compensation. There the declaration, 
which was in can, chaiged the defend- 
ant as a common carrier, and alleged that 
a pack of goods had been brought by the 
plaintiff to the defendant, and that *' he re- 
fused to carry them, though offered his 
hire." 

There, Jbfferibs, G. J., said : '* The 
action is maintainable as well as it is 
against an inn-keeper for refusing a guest, 
or a smith on the road who refuses to shoe 
any horse, being tendered satisfaction for 
the same.'' 

It would seem from this decision, that 
the person bringing the goods to the car- 
rier was bound to tender the amount of the 
carriage, though the words of the declara- 
tion were only "offered his hire." It 
might be that the court used them without 
any very distinct consideration of the dif- 
ference between a tender, technically so 
called, and an offer, which might merely 
be an expression of readiness to pay as 
soon as the amount of the hire was ascer- 
tained. 

This liability to carry goods when pre- 
sented for conveyance, was, of course, 
limited by the question as to whether the 
carrier had convenience for carrying the 

foods presented. Bateon y. Donovan^ 4 
lar tsc Aid. 32, is an authority, (among 
others,) for this proposition. If the car- 
rier had not convenience for chrrying the 



goods presented, of course he was not 
bound to take them. 

>; li) Mr. Justice Story's Commentaries on 
tbi^ Law of Bailment, chap. 6, § 508, he 
states as the result of the authorities, that 
'* one of the duties of a common carrier ia to 
receive and carry all goods offered for 
transportation, upon receiving a suitable 
hire. This is the result of his public em- 
ployment as a carrier; and by the custom 
of the nation, if he will not carry goods 
for a reasonable compensation, upon a 
tender of it, and a refusal of the goods, he 
will be liable to an action, unless there is 
a reasonable ground for the refusal. '* If a 
carrier refuses to take charge of goods be- 
cause hi» coach i» full," &c., *' it wiil, if 
true, be a sufficient legal defence to a suit 
for the nen-carriage of the goods." Here, 
if we look merely at the words used by 
that distinguished jurist, it seems that 
there must be an aelual tender oi ike hire ; 
and as it is to be a tender, we must pre- 
sume a tender, in the technical aense in 
which a lawyer uses it, was meant. Con- 
sequently, a readiness to pay, which an 
offer might mean, would not lie sufficient. 

We now come to consider the last case 
on the subject already referred to, namely, 
Pickford v. The Chrand Junction Railway 
Company. That was an action on the case 
against the company in question, as com- 
mem carriers, for refusing to convey goods. 
The declaration averred that " the plaintiff 
was ready and willing, and then offeied to 
pay the defendant such 8um of money as 
the defendant was legally entitled to for 
receiving, carrying and conveying the said 
goods." To this declaration there was a 
special demurrer ; the cause assigned was, 
that the declaration did not aver a tender 
to the defendants of the money which they 
were entitled to receive for the carriage 
of the goods. After argument and taking 
time to consider, the judgment of the court 
was delivered by Parke, B., in these 
terms : — 

*' It was admitted on the argument in 
this case, that the defendants, in their ca* 
pacity of common carriers, are bound to 
carry all goods presented to them for the 
purpose, but it was contended that that ia 
only on being paid in ready money : and 
the simple question is, whether, in order 
to support an action agaioat them for re- 
fusing to carry, on the offer of a reasona- 
ble sum, it ia necessary that the plaintifia 
should have made what the law terma a 
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strict tender, in the form required by law. 
Now the court think that this is not ]ike 
the case of a strictly legal tender, a term 
which is only applicable where an absolute 
duty, such as the payment of an antece- 
dent debt, is imposed on the party making 
it, in which case the tender stands in the 
place of payment, and is in fact a payment, 
so far as it is in the power of the party 
tendering to make it one, but which re- 
mains incomplete only because the patty 
to whom tbe money is offered refuses to 
accept it. Such a tender we consider to 
be altogether unnecessary in the present 
case ; the acts to be done by both parties, 
namely, tbe receipt of the goods, and the 
payment of a reasonable sum for their car- 
riage, being contemporaneous acts, the 
carrier being bound to receive the goods 
on the money being paid or tendered, and 
the bailee to pay the reasonable amount de- 
manded, on the carriers taking charge of 
the goods. The case of Rawton v. John- 
40H, and the other cases cited by Mr. 
Martin, clearly show, that whenever a duty 
is cast on a party in consequence of a con- 
temporaneous act of payment to be done 
hy another, it issufficient if the latter pay, or 
be ready to pay the money, when the other is 
ready to undertake the duty. Here the acts 
to be done by the plaintiffs and defendants are 
alt4)guther contemporaneous. The money 
is not required to be paid down by the 
plaintiffs until the carrier receives tbe 
goodtf, wh ich he is bound to carry.'' 

The conclusiim to be drawn, therefore, 
from this case, is, that for the future, in 
order to render a common carrier liable 
for refusing to carry goods when presented 
to him for conveyance, it is not necessary 
to make a formal tender in the technical 
sense, but a statement that the party pre- 
senting the goods is ready to pay a reason- 
able corapennation for the conveyance of 
them will be sufficienL 



PopM SuperttUUmt N. D, (U J[,i«we.— About foor 
leagaea from Laoa was situated this famoua ahrine, 
frrqiientad now, as formerly, by devout pilgriiua, who 
come long juurnejra on foot to ?iait it Three thou- 
sand at least had paid their reapecta thia year, aod 
more woold arrive before ihe aammer waa paat Some 
women have been known to come from a distance 
of 60 leagues, scantily clothed, with naked feet and 
diaheveUcd hair. The aick aod maimed are brought 
in carta and liitera, and never fiul to derive benefit 
from the holy preaance. 



U,S, CIRCUIT COURT. 

V. •• Circall €•■■« for tb« SMUhena ViMrtot 

Admiralty Sessions of Oyer and Terminer. 

Before the Hon. Smith Tbompbon, U. S. 
Circuit Judge, and the Hoa.S. R. Bbtts, 
U. S. District Judge. 

The U. States of America ▼. Jackson. 

nCOICTMBIIT FOa OaAHD LABCaW OJt THS WOB aSAS. 

juaiaDioTioii. 

The prisoner was indicted under the 
act of Congress, passed 30th April, 1790, 
§ 16. for a grand larceny, and charged by 
the indictment with being a mariner, aod 
oo the 8th day of July, 1841, on board of 
a certain American vessel, being a brig 
called «*The Petersburgh," on the high 
seas, and out of the jurisdiction of any 
particular state, and within the jurisdic- 
tion of the United States, of taking and 
carrying away 57 silver coins called Mexi- 
can mill dollars, the personal goods of some 
person or persons to the jurors unknown, 
with intent to steal and purloin the same. 
The second count was the same as the first, 
and charged that the vessel belonged in 
whole or in part to a certain person or per- 
sons, then and still being a citizen or citi- 
zens of the United States. 

The trial came on before a jury, and the 
District Attorney introduced the deposi- 
tions of several witnesses taken de bene 
esse in the cause on the part of the United 
States, from which depositions it appeared 
that the Petersburgh was an American 
vessel, and that she was at the port of 
Vera Cruz in the month of July, 1841 « 
where she took in a cargo and sailed for 
the port of New- York, and arrived there 
in tbe month of August following. The 
cargo consisted of sundry articles, and 
among the rest was 51,000 Mexican dollars 
in bags of $1000 each, which were stowed 
in the hold, and afterwards in the run. 
The master proved that one of these bags 
had been cut open when he at rived at the 
city of New- York, and $57 missing. One 
of the sailors testified that the vessel had 
cleared at the custom-house at Vera Cruz, 
about 27th June, 1841, that she dropped 
out from the quay and cast anchor in the 
seas, and within the jurisdiction of this 
court. The case is similar to that of a 
man who stole a horse in Massachusetts 
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harbor or roads, and that afler lying there 
some time the captain ordered the cargo 
to be shifted ; that the prisoner and the 
witness went below and moved the specie, 
that while in the bold in moving the specie 
he saw the prisoner sl^oop down and heard 
the silver jingle. In a day or two afler he 
informed the captain, who went to the 
prisoner's chest in the forecastle, searched 
It and found about $40 in silver, which he 
supposed had been stolen. The prisoner 
was put to his duty, came home in the 
>7essel, and when the vessel was unloaded 
at Brooklyn, the bag was discovered to 
have been cut open and again sowed up. 
The prisoner ofiered no proof as to the 
offence, or in exculpation of his guilt. 

Nash and Nohh, for the prisoner, asked 
the court to charge the jury, that the pri- 
soner must be acquitted on the ground that 
it did not appear that the robbery had been 
committed on the high seas, according to 
the averments in the indictment, and in- 
sisted that the prisoner could not be conr 
victed, unless this fact appeared affirm- 
atively in the proofs ; that the Act of Con- 
gress had not given jurisdiction to this 
court to try the offence, unless it had been 
committed on the high seas, and out of the 
jurisdiction of any particular state, and 
within the admiralty and maritinne juris- 
diction of the XJnitfid States. That the 
United States courts possessed no criminal 
jurisdiction of offences, unless brought 
within the words of the Ccmstitution, or 
the Statutes or Acts of Congress. That 
the courts of the United States had no 
criminal common law jurisdiction, and they 
refeiTed to the chse oi Hiidson and GpodtDin, 
ads. V. S., 7 Crancb's Rep, 32. I Kent's 
Com. 355. 5 Wheaion, 9?. U, S. v. 
Wiltzburger. The learned counsel insisted 
that the harbor of Vera Cruz was not on the 
high seas, that the locus in quo was not 
within the admiralty jurisdiction of the 
United States, but within the Mexican 
tprriiory. 

Jloffmqn^ District Attorney, contra. 

It was proved that the vessel was within 
the admiralty and paritigae jurisdiction of 
the United States, inasmuch as the viessel 
yiras anchored where the tidp ebbed and 
flowed- The prisoner had taken the mo- 
ney, and brought the same away from Vera 
Cruz to a place clearly upon ^he high 
apd brought it into the state of New^York. 
The offender in such a case would be lia- 
ble for the larceny both in the state where 



he took the property, and in the state 
where he broucht it, as the stealing of the 
property would be one continuous taking 
and act 

Noih and Noble, in reply. — Where a man 
stole money at Utica, brought it to New- 
York, entered on board of a ship and sailed 
to Philadelphia, and was there arrested with 
the money stolen, he could not be indicted 
and convicted for stealing the property and 
carrying it away on the high seas, within 
the meaning of the Act of Congress. 

TiiOMFSON, J., chHTf^ed the juiy — 

ist. That it did not distinctly appear 
from the evidence where the vessel was 
situated at the time the money was stolen ; 
that the prisoner was guilty of taking the 
mcmey there could be no doubt ; that if 
the money was stolen while the vesf^el was 
on the high seas, the jury must convict the 
prisoner { but if it was stolen while the 
vessel was in the harbor of Vera Cruz, and 
within the Mexican territory, that the 
prisoner, though morally guilty of the grand 
larceny, yet he could not be punished by 
this court, as it had no jurisdiction in the 
matter, and be must be accordingly ac- 
quitted. That the Act of 1790 did nut au- 
thorize the United States CourU to try- 
persons for crimes committed within a 
foreign ten-itory, although upon the seas 
where the tide ebbs and flows ; that the 
high seas were, properly speaking, within 
the territory of no state or country, but 
wherever there was a local jurisdiiction, it 
appears to have been excepted from the 
jurisdiction of the United States courts on 
the seas, as respects that territory. 

The jury retired, and were unable to 
agree upon their verdict, whereupon the 
District Attorney entered a noUe proMstqtd. 

U. S. DISTRICT COURT. 

v. •. IHiitrfct Co«rt for the Somhem DUtvlea 
•r N«wV«rk. 

Before the Hon. S. R. Betts. 
In Admiralty, 

House and Cummino v. The Schoonsr 
Lexington. — Jan. 2, 1843. 

The matter of the schooner Lexington, lyinn at Phila- 
delphia, received on board of his vessel thirteen 
tierces of seed, which he contracted to deliver at ihe 
port of New* York, to the libellantsor tharaasigna, 
they paying freight. Not being able lo obtain a 
Bumcient caryo, the master forwarded the aeeda 
without the conaent of the hbeilanta, by the trans- 
port Una acroM New-Jaraey. On arrivmg at Na^r- 
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ToHe, the agents of the Company, not knowing the 
coneignees, and not being able to find them or ae- 
certam their place of businesa, after the lapae of 
aome three or four days stored the seed in a ware- 
hooae usually employed by ihe Company for such 
purpose. Oue of tho consigneee afterwards ascer- 
tained, from the office of the Transportation Com 
Cany, that it was warsfaoaaed, and aaw it, and de- 
very of it was offered to him on pajrment 
of the freight. He however refased to accept it, and 
gave notice thereof to the master, and demsnded 
lis eqaivalent in dsms^es. Itappeered that clove- 
seed had declioed from one to two and two and a 
half cents between the time of the arrival of the 
cargo and tbe knowlHige of it acquired by the libel- 
lants:~Held, that tbe consignees coald not hold 
the whole coniract broken, and recover the foil 
value of the shipment ; that they ought to have re- 
ceived Ihe goods when tendered to them, exacting 
only so iodeninity, for the onuasion to fulfil the 
dory of giving notice dependent upon the arrival of 
the property in port, bat that they were entitled to 
be reifflboraed for their loss occasioned by thedepro- 
dation in the value thereof. 
Ao aodertaking to deliver goods to an individual or 
his avaignee la not satisfied by landing them oo a 
wharf or at a warehouae, unless notice be given the 
owner, the obligation being to make the delivery 
personal. 
The Vibellanta having noaettledor known residence 
or place of bQainesa in the city of New York, and 
the contract being to deliver the carffo there, they 
were entitled io notice of ita arrival through the 
medium of the post-office. 

Thb facts of this case safficiently appear 
ia the adjudicatioD of hit) Honor. 

C, Belcher, for the Hbellaiits. 

N, F, Waring, for the claimants. 

Bktts, J. — The libel articles upon a bill 
of lading executed at Philadelphia, by the 
msster of the schooner Lexington, Febru- 
ary 23d, 1842, by which he acknowledged 
the receipt on board his vessel of thirteen 
tierces of seed, to be delivered at the port of 
New- York to the libellants or their as- 
signs, tbey paying freight 

The libel avers " that the goods were 
not transported to New- York, and deliv- 
ered pursuant to the contract : tbift the 
master did not proceed with tbe schooner 
with all reasonable despatch, and bring the 
said seed to the port of New- York within 
a reasonable time, and that he has wrong- 
fully converted the seed to hb own use," 
&c 

Tbe respondents allege performance of 
the contract. 

The case upon the facts- is briefly this. 
The schooner, at the time these goods 
were received on board, was up at Phila- 
delphia for freight to New- York, but not 
obtaining a cargo, and it being mid-winter, 
the master concluded to tranship the por- 
tion of cargo taken on board, and forward 
it by th§ Transportation Line across New- 
Jersey. This was done about the 26th of 



February. Some of the shippers at Phila- 
delphia assented to the change, but no 
consent was given in this case, and none 
was applied for. 

The seed had been shipped, originally, 
by Mr. Quin, in behalf of Smith Bogardus 
& Co., and a receipt taken from the mas- 
ter therefor, and afterwards being pur- 
chased by tbe libellants, be surrendered 
that receipt and obtained the bill of lading 
from the master. When the seed was 
shipped, * it was understood the vessel 
would wait for a full cargo, and as freight 
at the time was dull, it was uncertain 
when she would fill up, and he directed 
or advised the transhipment at the time it 
was made. 

The seed arrived in New- York from the 
1st tfi the 3d of March, and the consignees, 
(B. C. Gumming ft Co.,) not being known 
to tbe agents of the company, and on in- 
quiry they not being abl» to find such 
firm, or persons, or ascertain their place of 
business, the goods, after three or four 
days delay, were stored in a warehouse 
i usually employed for such purpose by the 
' company. 

I The seed went into the warehouse on 

• the 6th of March, and the proof is that 

I Mr. Gumming subsequently ascertained at 

the office of the Transportation Company, 

' that it was there, and also called at the 

^ warehcmse and saw it, and that delivery 

was offered him on payment of charges, 

I to wit, freight and storage, the latter at 

six cents each cask per week. 

Mr. Gumming stated that the seed bad 

not been delivered according to agree- 

, roent, and he should leave it until he made 

further inquiries. 
I Subsequently he gave notice to the roas- 
ter of his refusal to accept the seed, and 
demanded its equivalent in damages, and 
thereupon this suit was instituted. 

The main proposition upon which the 
action was rested by the libellants, is, that 
the contract of affreightment was a special 
one, and that the vessel is bound to its 
performance according to its terms, and 
that the master, by transhipping the seed 
without showing a case ot necessity, has 
violated the shipping contract, and ren- 
dered the vessel liable for tbe value of the 
goods. 

Other particulars were brought in inci- 
dentally, to show a probable injury to the 
shipper by diverting the lading from the 
mode of transportation agreed on to a dif- 
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ferent one, but the proofs on that branch 
of the case are not very definite or satis- 
factory, and at best, perhaps can be claimed 
to amount to no more than to leave the 
fact in doubt whether the libellants would 
have been better or as well off in respect 
to the state of the market, if the seed had 
continued on board the schooner, and 
been brought here in the ordinary course 
of voyages by sea. 

In that view of the case the question 
would become entirely technical, and the 
decision of the court would be limited to 
the point whether, upon an unnecessary 
transhipment of gooas, the bill of lading 
is absolutely broken, and the affreighter is 
entitled to demand their value irrespective 
of the fact whether they were brought to 
the port of destination, and delivered by 
the substituted conveyance, as speedily and 
aa advantageously to him as if they had 
remained in the vessel where first placed. 

I do not however consider it worth while 
to meet a point so narrow and rigorous, 
and shall weigh the facts and circumstances 
in proof to ascertain whether the tierces 
of seed have been delivered according to ' 
the bill of lading, and if that is found so, 
shall regard the contract as substantially 
performed without heeding the method of 
performance as of moment in the case. 

Had the schooner brought the tierces to 
this port, what was the obligation of the 
master under his bill of lading in respect 
to them 1 

Carriers by land or water are bound to 
make delivery of the goods conveyed con- 
formably with the condition upon which 
the bailment was received. (Sioty*s BaH- 
ment, § 538, 539, 540, 541 ; 4 Pick. 371 ; 

5 Johiu. 39 ; 6 Cow. 268 ; 2 Wend. 327 ; 

6 Wend. 335.) 

An undertaking to deliver goods to an 
individual or his assignees is not satisfied 
by landing them on a wharf or at a ware- 
houf^e, unless notice be g^iven the owner. 
(2 KaU*9 Com. 603, 605, and notes ; Story, 
§ 543.) 

Notice must be given the consignee if 
the gOf>ds are delivered at a place of de- 
posit or business, (4 D, 4* E. 581 ; 5 ibid. 
389,) as the obligation of the carrier is 
to make the delivery personal. (4 Price, 
31 ; 3 Brood. Sf Bing. 177.) Unless by 
the contract some other mode of delivery 
is designated, (2 Bar. Sf Aid., 356,) and 
the decisions do not ratify a discrimination 
(intimated by J udge Boiler) in this respect 



between carriers by land or water. {Holt 
on Shipping, 359. 

The bill of lading in this case having 
appointed no particular method of delive- 
ry, the carrier could have been bound to 
make it personalyOr what should be equiva- 
lent to that. (15 J. R, 39; Pick. 371; 
Story'9 Bail. § 543. 544, 545.) And clear- 
ly it would not be a sufficient satisfaction 
of such obligation, to store the goods and 
await their being discovered and demanded 
by the consignee. 

If any usage or custom of the port is 
relied upon to excuse a compliance with 
the terms of tlie bill of lading, it should be 
one so clear and notorious as to afibrd a 
presumption that all parties acted with an 
understandinff of its character and appli- 
cation. (A^oU, 2A9; 1 Sumn. 151; 2 
Sumn. 567; 2 Gail. 475. 1 Story's Rep. 
603) 

Without any evidence in the case to that 
effect, I should hold that such diligence 
was not used on the arrival of the goods 
in New- York to apprize the consignee of 
the place of deposit, as to render storing 
them in a warehouse a delivery to him, on 
the part of the. owners of the schooner, 
supposing they had been brought in her. 

There is testimony showing that the 
delivery was in consonance with the un- 
derstood course of business with the trans- 
portation line, and might probably be suffi- 
cient with respect to shipments made 
directly with that association. That point 
however it is not now necessary to decide 
or consider, bee ause the transhipment 
from the schooner being the act of the 
master without the assent of the libellants, 
the company become his agents in the 
transaction, and he must show a fulfilment 
of his engagements at least to the same 
extent he would have been bound to per- 
form them had the goods been brought 
here in his vessel, and he then might not 
even be protected against loss or injunes 
by a defence which would have availed his 
own vessel. 

It is proper also to observe in this connec- 
tion, tu avoid stiy inferences not intended 
to be authorized by this decision, that if 
either the usag^ of business or the con* 
tract of afiroightment, had authorized the 
schooner to land the goods in a warehouse, 
or place them on the wharf, it would not 
follow that on a voluntary transhipment of 
this kind the same method might be pu r* 
sued by the sabsUtuted veaael, for the 
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owner knowing the ship to which he had 
confided his goods might take means to 
protect his interest by keeping himself 
advised of her proceedings or arrival ; or 
he might trust to the goods ramaining on 
board the usual period of unlivery after 
the vessel should have come in. 

If then put to the risk of demanding and 
taking the goods when brought into port, 
the owner might stand upon a better foot- 
ing, in having them remain with the ves* 
sel in which he had placed them, than to 
have them transferred to another bring- 
ing them with entire safety and equal or 
greater despatch. 

The contract entered into by the master 
not having been performed by him, the 
next inquiry is as to the consequences. 

It is manifest upon all the authorities 
that if the goods are lost or deteriorated, the 
ship or her owners are bound to bear the 
loM. (Helt OS Shipping, Part 3, ch. 2, and 
ch. 8.* Abbots 249, 250.) Unless protect- 
ed by the exceptions in the bill of lading ; 
and when the transhipment is without ne- 
cesshy, the vessel or her owner cannot 
have sdvantsge of that protection. {Sckef- 
/dm V. WktaUm, I Gall. 441.) In both 
cases the owner of the goods recovers to 
the amount of his actual damages, for the 
sabstance of the contract has not been 
performed — ^the goods not being put in his 
possession in the condition it was stipu- 
lated they should be delivered. He may 
accordingly refuse to receive them, and 
claim their full value, or take them with 
composition for theii declaration. The 
gnmnd ibr the allowance of damages and 
their measure in such case is apparent ; 
but in this case the goods are offered the 
libellants in a perfectly safe and sound con- 
dition, snd the breach therefore does not 
touch the vital and substantive part of the 
contract. 

An action at law on the bill of lading 
would on such a state of facts entitle the 
plaintiff to recover the special damages 
sustained in consequence of the imperfect 
execution of the agreement on the part of 
the master. This would be the ordinaiy 
remedy. (G Orimck R. 226 ; 8 Jokiu. R. 
813.) The carrier being under the law 
charged with the responsibility of an in« 
sorer, should be subiect to the same rule 
of damages when the sction rests upon 
the contract ; and the insurer is liable only 
to the amount of actual loss. (1 PkU. Lu, 
286; 2 ibid. 496.) 



Suits in admiralty, however, are not sub- 
ject to the limitations as to modes of pro- 
cedure or remedies that attach to actions 
at law. The whole case is prosecuted 
upon its facts and equities. The redress 
rendered is commensurate to the grie- 
vances and demands. Admiralty courts 
being no way trammelled in the exercise 
of their jurisdiction by technical names or 
forms of suit. 

The libel not only alleges a breach of 
contract and seeks the redress and action 
ex contractu would afiord at law, but it fur- 
thermore charges a conversion of the goods 
snd proceeds as in trover for such tort, and 
accordingly the question is directly pre- 
sented whether the transhipment of the 
goods at Philadelphia and deposit of them 
in a warehouse in New- York, to be de- 
tained until the charges incident to this 
substituted conveyance should be satisfied, 
is a wrongful conversion of the goods, en- 
titling the owner to recover their entire 
value against the first depository. There 
is no refusal to deliver on demand proved, 
so as to raise the question whether the 
master of the schooner could lawfully 
claim storage fees, or whether the freight 
charged exceeded that stipulated by the 
bill of lading. The libellant (Gumming) 
did not demand the goods ; and when prof- 
fered to him on payment of charges, made 
no objection to the charges, but said the 
delivery had not been accoidiug to agree- 
ment, and he should leave the seed until he 
made further inquiries. 

Admitting that the detention of the 
goods might constitute a conversion on the 
part of Mr. Monroe, (the warehouse man) 
on the transportation line, if demanded by 
the owner, yet their possession being law- 
ful in its inception in respect to their own 
acts, woald not become wrongful unless set 
up in opposition to the right of possession 
of the true owner. (Story's Bailment^ § 
105; § 107.) There would accordingly 
be strong reason to question the right of 
the libellants to sustain an action against 
the second bailees without a previous de- 
mand of the goods ; but however that right 
be at law, or what the personal liability of 
the master in tort or assumpsit, it is now 
to be inquired whether a ngbt arose to 
the libellants to proceed against the vessel 
on this state of facts, and demand the full 
value of the goods shipped on board. 

The doctrine that the shipment of sroods 
or freight creates an obligatiou mantime 
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in its character and which may be enforced 
in rem against the vessel by admiralty 
courts, I shall consider so far settled by 
adjudications in our own courts as to fur* 
nish the rule of decision in this case. (6 
American Jurist, 6 ; 2 Gill. 338 ; 1 Sumn, 
553, 206, 595.) I am given to understand 
the point is under review before the circuit 
judge of this district on appeal in a neigh- 
boring district, and his decision, if it lays 
down a different rule, will thereafter be- 
come the law of this court. 

There would be no distinction as to 
the competency of admiralty jurisdiction 
under the doctrine of these authorities, 
whether the claim of reparation arose from 
misfeasance or nonfeasance, and as has 
been already suggested, the allegations and 
recovery in admiralty courts are in con- 
formity to the right of the case in all its 
circumstances without the necessity of em- 
ploying different forms of action to reach 
the remedy. 

If then a case is established here which 
could charge the owner of the vessel, re- 
lief to the same extent, the contract being 
maritime, will be given against the vessel 
itself. 

According to the opinion already indi- 
cated, the substa^ntial part of the contract 
was performed. The goods were safely 
transported and delivered here pursuant 
to the bill of lading, and the owner had 
knowledge that they were at this port and 
subject to his order. 

One incident of the contract, however, 
had not been fulfilled. The shipment was 
not delivered into the possession of the 
libellants, nor had they immediate notice 
of the arrival in the port of New- York. 

A distinction exists, in the nature of 
things, between the mode and degree of 
the actual delivery of goods transported 
on land in small parcels by carriers, and 
that of a cargo or large packages water 
borne and brought from abroad. The dif- 
ference is adverted to in the cases, and the 
result of the discussions in the courts on 
the point seems to be, that although the 
coiitract of carriage only stipulates to 
transport the goods from one port to ano- 
ther, yet it is not satisfied, as Mr. Justice 
Buller at first held, by unloading them at 
the port of delivery. (5 2>. ^ E. 389.) 
But in addition to that, due and reasonable 
notice must be g^ven the consignee, unless 
such notice is excused or rendered ttn- 



necessary by the terms of the bill of la* 
ding. (2 Kent, 404, 405. 4 Pick. 37L 
Story's Bailment, 2d edit. § 544. 4 Bing. 
New, Cos. 314, 330.) 

In Golder v. Manning, 3 Wils. 429, the 
court discussed the question as to the duty 
of carriers after the goods reach the place 
of destination. The general rule declared 
was that if the undertaking did not impose 
on the carrier the necessity of a personal 
delivery, and the goods being of great 
bulk, or for other cause, are deposited in a 
warehouse, the carriers are obliged to send 
notice to persons to whom the goods are 
directed, within a reasonable time. 

The law has not settled definitely the 
method of giving such notice, and accord^ 
ing to the general principles it must there^ 
fore be such as under the circumstances of 
the case would be reasonable. 

The libellants having no known resi^ 
dence or place of business in the city, and 
having taken an undertaking upon the bill 
of lading to have the goods delivered .here« 
it would be consonant to the usual course 
and habitude of transacting business in 
analagnus cases, to give notice thr6u|?h the 
post-office. This has become a medium 
of notice in^ mercantile transactions, so 
common and so well recognized by law, as 
to render an omission of that mode of giv-< 
ing information a laches, unless accounted 
for upon satisfactory facts or circumstances. 

There is nothing in the evidence to ex- 
cuse it in this case, and as the bearing of 
the proof is that the price of clove-seed 
declined from one to two and two and a 
half cents per pound between the arrival 
of the cargo here and the knowledge of it 
acquired by the libellanu, they are justly 
entitled to be reimbursed this loss. 

They cannot hold the whole contract 
broken upoa this particular, and recover 
the full value of the shipment, but ought 
to have received the goods when tendered 
them, exacting only an indemnity for the 
omission to fulfil the duty of giving notice 
dependent upon the arrival of the property 
in port. 

I shall decree accordingly, and if the 
parties do not settle the loss at one and a 
half cent per pound, a reference must be 
had to compute the actual loss, when fur* 
ther evidence to that point may be adduced 
by either party. 

Order accordingly. 
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COURTOFCOMMON PLEAS 

Before the Hofi. M. UiaHOBPFER, and 
Judges Inorauam and Inglis. 

Morris v. Ten Etck. 

VERDICT COirrRARY TO LAW — EVIDENCE. 

Iv an action of asaoinpsit for the services of connse), 
the Mntiff proved ihat he was entitled to aiSO. 
On the trtaf, (he juds(e left i^ to the Jury to decide 
whether the plsiatiff was entitled to his whole de- 
mand, but changed that they ought to decide accord- 
ing to the evidence : the evidence was clear as to 
cheplaintifTs right to recover the full amount ; the 
junrhavinir found for the plaintiff only $50, which 
left him liable to pay the defendant's costs .-—Held, 
that the verdict was contrary to law and evidence. 
The jury canoot in assumpsit disre^rd the evidence 
of the amooot of a demaod and give only a small 
portion of IL 

This was ao action of assumpsit brought 
by the plaimifT against the defendant for 
the payment of services as Counsel. The 
declaration contained the money counts at 
length, and a special count for services as 
^unse], &c JPlea, the general isstie. 

On the trial of the cause before Ulshoef- 
fer, J., in August term, (September 18,) 
1842, it appeared from the evidence on 
the part of the plaintiff, that the suit in 
which the plaintiff claims for services as 
counsel was Ten Eyck v. Sckermerhorn, 
the oh}ect of Which was to set aside the 
fraudulent conveyance of a store of the 
value of thirteen or fourteen thotrsand 
dollars, and other propeity to a large 
amount. That the bill in said suit was 
filed under a special agreement by which 
four or five came in to have their claims 
satisfied, that the parties to the agreement 
were Mr. Cornell, the Ulster Iron Com- 
pany, Mr. Tuckerman, individually and as 
agent, and George K. Hedley, who agreed 
to prosecute it at their joint expense each 
one to pay in proportion to the amount of 
his debt, but that the bill was filed in the 
name of Ten Eycic alone. And that Ten 
Eyck was to employ his own lawyer. 
That before the coihm^ncement of the 
Chancery suit. Ten Eyck called upon Tuck- 
emian, one of the parties to the above 
named agreement, on the subject of uni- 
ting with other creditoi^, and proposed that 
he should beat a proportion of the ex- 
penses, but was told by Tuckerman that as 
both he and his lawyer were strangers to 
Him, be would not consent unless his law- 
you lu 2 



yer Mr. Morris, would consent to same, 
and if so, Mr. Ten Eyck should also em- 
ploy him itf the soft, to which Mr. ten 
Eyck assented. That subsequently Tuck- 
erman spoke to Morris, who consented to 
serve as Ten Eyck's lawyer — on being in- 
formed of which Ten Eyck consented to 
his employment in the suit, and that Mor- 
ris was accordingly employed. 

It appeared on the cross-examination of 
the pTaintifl's Witness, that he had always 
understood Morns was the solicitor of the 
Ulster Iron Company, and that when the 
bill of costs was made out including Mr. 
Morris', and presented to Ten Eyck. he 
immediately objected to it. saying that he 
had never employed Mr. Morris, and that 
the other parties to the agreement would 
not pay it. 

The defendant's boupsel objected, and 
insisted that the plaintiff sholild have join- 
ed the other parties to the agreement in 
this suit, and that he could not recover 
against Ten Eyck alone. 

The learned judge charged the jury 
that the questions of fact raised in the case 
were — 1. Whether the defendant employ- 
ed the plaintiff, and 2. Whether the ser- 
vices wefe worth the amount charged by 
him. That upon the question of law 
raised by the objection of defendant's 
counsel, the defendant could not under the 
pleadings maintain the objection in that 
stage of the cause, and that to take advan- 
tage of it he should have pleaded in abate- 
ment, that as the cause then stood the 
plaintiff, if entitled to recover at all, was 
entitled to recover the whole amount he 
was entitled to, against the defendant in 
this suit, and the defendant must look 
to the others for contribution. As to 
the first question, said the learned judge, 
the law is that to entitle the plaintiff to 
recover, he must prove a retainer on the 
part of the defendant in some form. A 
retainer may in some cases be inferred 
from assent of the defendant and other 
circumstances, but in this case the plain- 
tiff has proved an express contract by 
Tuckerman. That a retainer was fully 
proved' in this Case. That as to the second 
question, Mr. Sears has estimated the 
value of the plaintiffs services at 81^0, and 
as he has testified that the services of the 
plaintiff Were worth that sum, the jury 
could reduce the amount if there was evi- 
dence in the case which would warrant it, 
but there was no contradictory evidence 
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whatever. The jury returned a verdict 
for the plaintiff of $60 damages and six 
cents costs. 

Motion was now made for a new trial. 

H, M, Morris, for plaintiff, relied on 
the following points : 

1 . Thai the verdict of the jury was con- 
trary to law and evidence. 

2. That the jury either designed to re- 
duce the plaintiff's claim hy giving such 
proportion of the demand of the plaintiff 
as they thought would be a proper propor- 
tion for the defendant to pay under the 
agreement in which others were concern- 
ed. Or, 

3. That they designed to reduce the 
plaintiff's demand to such amount as they 
thought the value of the services, indepen- 
dently of any knowledge or proof. 

4. That in either or any event, the ver- 
dict was against the charge of the judge, 
and against law and evidence. 

P. Miisjfavgh, contra, relied on the 
following points : 

1. That this being an application to the 
judicial discretion of the court, such discre 
tioD will not, nor ought ever to be exer- 
cised for such a purpose when the case 
with all the testimony has been fairly pre- 
sented to the jury. 

That the verdict will not be set aside as 
contrary to evidence. Brooks v. Middle- 
ion, 10 East, 268. Fonnereau v. Bennet, 3 
Wils. 59. Wilson v. Bastall, 4 T. R. 763. 

2. That the testimony in the case was 
all fairly presented to the jury, who are 
the competent judges of all the facts, and 
are supposed to have maturely weighed in 
their minds all the circumstances, and by 
their verdict put such a value upon the 
services of the plaintiff as they thought 
the testimony warranted, and the verdict 
was therefore right, and ought not to be 
disturbed. Smith v. Hicks, 5 Wend. 48. 
Jackson v. Loomis, 12 Wend. 29. 

3. That there being some doubt as to 
the question, whether the plaintiff in this 
case was retained by the defendant, that 
doubt very properly was taken in favor of 
the defendant and the jury were right in 
giving such amount as they thought was a 
fair compensation as a counsel fee on the 
argument of the cause in chancery. Ex 
p, Bailey, 2 Cow. 479. 

4. That the court ought not to grant a 
new trial in this cause. 

Cur. ad vuU. 
Ulshoeffeb, J.— This is an action of 



assumpsit for the services of counsel. The 
proof was clear that the plaintiff was en- 
titled to $150, but the doubt was whether 
the defendant was liable. The jury found 
for the plaintiff only $50, which left him 
liable to pay the defendant's costs. At the 
trial I unguardedly left it to the jury to 
decide whether the plaintiff was entitled 
to his whole demand, (in case he recovered 
or was entitled to recover against the de- 
fendant,) but they were nevertheless told 
that they ought to decide according to the 
evidence, and that the evidence was clear 
of the plaintiff's right to recover the full 
amount. Whether the jury doubted the 
defendant's liability, and therefore reduced 
the plaintiffs demand to $50, cannot be de- 
termined ; but if they did, it was illegal 
and improper. If the defendant was not 
liable to the plaintiff, the verdict ought to 
have been in his favor. If he was liable, 
the plaintiff was entitled to recover hia 
demand as proved by the evidence. The 
jury having determined that the plaintiff 
was entitled to recover against the defen- 
dant, that point is settled. In this view We 
have frequently held, that the jury could 
not in assumpsit disregard the evidence 
of the amount of a demand, and give only 
a small portion of it. This /erdict is there- 
fore contrary to law and evidence, aa 
arising upon the facts, and there ought to 
be a new trial with costs to abide the event 
of the suit. 

New trial ordered with costs to abide 
the event of suit. 



lEtifHinf) atuutu. 



COURT OP COMMON PLEAS. 

Before Sir Nicholas C. Tindal, C, J., 
and Judges Coltvan, Erskine, Maulk 
and Crebwell. 

Pitt v. Cassanet. — Michaelmas Term^ 
Nov. 25, 1S42. 



The plaintiff agreed to buy thirteen (ona of oil from 
tbe defendant, and paid a deposit for the^ica Five 
tona were delivered, when the plain tifl said they 
were of inferior quality, and required the defendant 
to take them back or return the deposit money. 
The defendant sold the oiher eight tons, but it did 
not appear whether he had thua rendered htmaelf 
incapable of completing the contract, before or after 
tbe plaintiff refused to receiTean^ more of the oil : — . 
Held, in the abaence of audi evidence, that on «x^ 
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aetion brought to recover back the mooey, the jury 
•were prcmerly directed, 6r8t, whether there was 
fraud on The part of the defendant in the inception 
t>r the contract, and if not, whether, secondly, there 
•was Bofflcien •evidence that the defendan t had agreed 
to feaciiKi the contract. 
Semble, the proper form of action in this caae is for 
iijooey had and received. 

A88VIIP9IT for money had and received. 
Plea.non-assampsit. The action was brought 
to recover 22L which was paid as a deposit 
by the plainiiff to the defendant for the 
purchase of thirteen tonsof sperm-oil scrap- 
ings, sold to the plaintilT at 8/. a ton. The 
defendant had delivered one ton of the 
oil, and shortly afterwards four tons more. 
The plaintiff complained that the latter 
four tons sent did not correspond with the 
first, and were of inferior quality to that 
bought or bargained for ; and so the plain- 
tiff required of the defendant to take the 
oil away, and demanded back the deposit 
money. The defendant asked for time to 
pay back the money, but not bavins paid 
It, the present action was brought. It was 
proved that the remaining eight tons which 
had not been sent had been sold to a third 
party for a larger sum than that agreed 
tipon by the plaintiff, namely, for SI 10«. a 
too; but there was no evidence of the 
time when this second sale was made. 
There was conflictitig testimony on either 
side; on that of the defei>daot, that the 
thirteen tons had been purchased in bulk, 
so that the plaintiff could not complain of 
the inferior quality of any portion of the 
oil ; while, on the plaintiff's part, the evi- 
dence was, that the goods were bought by 
sample. The cause was tried before Lord 
Abinger, C. B., at the Summer Assizes, 
Surrey ; and it was left to the jury whether 
the goods were bought in bulk or by sam- 
ple, whether the contract was altogether 
void by reason of any fraud on the part of 
the defendant, or whether there was any 
agreemeiLt by the defendant to rescind the 
contract? Touching the fiaud, his Lord- 
ship remarked on the difference between 
the price agreed upon by the plaintiff, (8/.,) 
and that at which the remaining eight tons 
were sold to a third party, {SI, lOs.,) as re- 
butting any imputation that the oil was of 
inferior quality to that bargained for ; and 
for the rest, that, unless the defendant 
agreed to put an end to the contract, he 
was entitled to the jury's verdict. Ihe 
jury found for the defendant, and a rule 
was obtained upon him to show cause why 



there should not be a new trial. Cause 
was shown this day by 

Sir T. Wilde, seijeant, for the defend- 
ant. — This rule is moved, on the ground 
of misdirection on the part of the learned 
judge before whom the cause was tried ; 
but the whole of the evidei>ce was clear on 
our eide, except in one point. First, the 
contract was made between the parties for 
the purchase of the oil, and 221. was paid 
by the plaintiff in advance, part c^ the 
goods bargained for were already sent, and 
then the plaintiff refused to receive any 
more, and required us to take back what 
we had delivered. All this was clear, 
without any doubt. Then came in the 
conflicting evidence, whether the oil was 
bought by inspection or by sample ; in 
fact, whether the plaintiff had a right to 
complain or not. That question was left 
to the jury, and they foutid that fact for us. 
As to the sale to a third party of the re- 
maining eight tons which the plaintiff 
would not receive, there was no evidence 
whether it was sold before the difference 
between the plaintiff and defendant, or 
after, so that it does not appear from this 
circumstance which of the parties first in- 
fringed the contract. The question there- 
fore was properly left to the jury, first, on 
the point of fraud, which tliey negatived, 
on the evidence that the portion which the 
plaintiff refused to receive was sold for 
mor<$ than he had agreed to give for it ; 
and, secondly, as to rescinding the contract 
by the defendant. 

Channell, serjeant, (BovUl was with 
him,) for the plaintiff. — The case should 
be sent down again, because of misdirec- 
tion on the part of the learned judge ; for 
I submit that the contract in this instance 
is rescinded by the defendant, and the jury 
should have had certain facts put before 
them from which they would, without 
doubt, have come to this conclusion ; first, 
we claim that the contract should be held 
null on a point of law; and secondly, by 
express agreement between the parties to 
rescind it. On the point of law, because 
the defendant was not in a condition to 
fulfil his part of it ; for there was evidence 
that he sold eight tons of the oil out of the 
thirteen. It is to be wished that the time 
when the sale was made had appeared on 
the judge's notes, or on those of the coun- 
sel who were in the cause ; but it is sub- 
mitted, that the sale mmt have been be- 
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fore the plaintiff required the defendant to 
take back the five tone, and not after ; be- 
cause, unless it had been made hefore^ his 
lordship w ould not have called the atten- 
tion of the jury to the fact, for it wouU 
have been iiumaierial .with respect to the 
further perfoi naance of the contract. Then, 
as to rescinding : In point of fact the evi- 
dence was, that the plaintiff required the 
defendant to take bapk the oil an/d repay 
the deposit, and thai the defendant asked 
for time to pay the money; nor was there 
any evidence on their side to rebut the in- 
ference to be drawn from this as to the 
agreement by the defendant that the cou- 
tract should be rescipded, for they callejd 
po witness to show that they insisted on 
the fulfilment of the contract. We com- 
plain that his lordship did not set out these 
facts to the jury. For another point, as to 
whether the plaintiff should bring a special 
action for the breach of contract, or might 
sue, as here, for money ha,d and received, 
and give the special matter in evidence, 
& W 3^)5^ ^^^^''^^ V. Lamh, (1 Mec. 

TiNDAL, C. J.— I do not think the ver- 
dict ought to be disturbed i the verdict 
turned upon two questions, which were 
left to the juiy. The one, whether there 
was any fraud on the part of the ^efepd- 
ant m the inception of the contract, and 
the other, whether there was any agree- 
ment that it should be rescinded. Now, 
on these two points there was certainly 
sufficient evidence to go to the jury and 
to warrant their finding. But it is uub- 
nrnied on the part of thp plaintiff, that 
another circumstance should have been 
sjet out to the jury, namely, that the de- 
fendant sold eight tons of the oil to a third 
party, thus rendering himself incapable to 
perfoim his contract ; and that theiefore 
the contract having been rescinded by him- 
self the plaintiff had a right to recover 
back his deposii-money, 28/., in this action, 
tor money had and received. Before this 



point could have been left to the jury, it 
was important that the very tipie of this 
re-sale of the eight tons should appear ; 
because if that time were after ihe plaintiff 
refused to keep the five tons, the defend- 
ant cannot be charged with having ren- 
dered himself incapable of performing his 

TV:^fl^? T?'^^^''^ ^^ ^" said, on 
behalf of the plaintiff, that the re-sale m««^ 
have been before the refusal, or bis lord- 
ship at the trial, would not have noticed 
It. But he noticed it for a purpose which 
quite agrees with the supposition that the 
oil was sold aft.er the plaintiff's refusal, 
namely, for this purpose; that as it was 
sold for piore than the plaintiff agreed to 
give for It, the supposition is rebutted that 
It was of a quality inferior to that bar- 
gained for. The fiair inference appears to 
be, that the plaintiff ^r*^ repudiated the 
contract himself, or rather that he refused 
the further performance of it, 1 think, 
therefore, that this rule should be dis- 
charged. 

The rest of the court concurred. 

Rule dischargjed. 



chrnirW''?.' ^S*^; !°^^. ^"^ delivered, (a ma- 
fhi^ ;~" I ^'*^' '»'«M^edtfcndani might show, under 
by ife .ll mr/ ^^?h* the nmchine wo% manuiiciS?^' 
,V. c f*';'"*'" ^""r the deiendani. under a c«»ndiiiM 

thai II could not be made lo work, and Jhai it Vm 
UBclcsB to the defemant;-Held aiko ihiiJitL)!^ 



IN CHANCPRy. 

Before Vice-Chancellor Knioht Bbuce. 

Stober r. The Great Western Rail- 
WAY Company.— i\W 12, 1842. 

JUWSDICTIOK— CONTBACT TO BUILD— SPlClFie P«B- 
FOBMANCa. 

It i8compe^pntfor,and the duty of, the court to in- 
terfere tor the apecific performance of a contract 
by a parly to do certain defined work on anuiber'a 
property provided the latter party have auch an in- 
terest m the contract aa to render damaseaan inad- 

TInnn Vtm ?i^1"^^'' ^? "" non-peiloimauce. 
Upon a bill filed ioi aptcific perforn.ance of an agree- 

Sfn .L** J'^'k*''"'''' f^ ^^' *^«' thereafter main- 
If./ ?«"ch*.»y under a railway, the court held. 

^^^^i'^^i::^'''''' ^" «'"' -^^ '^^^' "<* & 

This was a bill for the specific perform, 
ance of an agreement entered into by the 
.Great TVpstern Railroad Company with 
the plaintiff; whereby the company had 
contracted to "construct, and for ever 
thereafter maintain, one neat archway suf- 
ficient to permit a loaded carriage of hay 
to pass under the railway, at such place ^ 
the plaintiff; bis heirs, or assigns should 
think most convenient in his pleasure 
grounds, and should form and complete the 
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approaches to sacb archway." The agree- 
ment was fD]ly admitted by the company. 
Wigram and BazfiUgette^ for the plain- 
tiff. 

The simple question is, whether the 
court can decree specific performance of 
an agreement to build. We contend, that 
in cases like the pnesent, where the plain- 
tiff can obtain no adequate remedy at law 
the court will make such a decree. {Allen 
V. Harding, 2 Eq. Ab. 17; The City of 
L<mdom V. NomH, 8 Atk. 517 ; and S. C, 1 
Ves. 12 ; Ifoft v. HoU, 2 Vem. 322 ; Pern- 
broke v. Thorpe, reported in a note to 3 
SwansL 437 ; Rook v. Wartk, 1 Ves. 461 j 
Moseley v. Origin, 3 Ves. 184; FranMyn 
y. Tuion, 5 Mad. 469.) Some of the au- 
thorities doubtless appear to have a dif- 
ferent bearing ; but they in fact only go 
to thisir— that the court will not make such 
a decree where petformaoce in specie is 
not necessary. {Errington v. Aynesley, 2 
Bro. C. C. 343 ; Lucas v. Commerford, 3 
Bro.C. C. 166 ; 1 Ves. 236 ; 1 Mer. 266 ; 
Rayner v. Stone, 2 Eden, 128 ; Whistler v. 
il/oiiktrarri^, 3 Wooddeon's jLect. 464, n. ; 
Hill y. Barclay, 16 Ves. 405 ; Flint v. 
Brandeen, 8 Ves. 159 ; Lane v. Neicdigate, 
10 Ves. 192 ; Rankin v. Huskisson, 4 Sim. 
13 ; Whitaker y. Howe, 3 Beav. 395.) No 
doubt it will be contended on the part of 
the defendants, that the plaintiff may have 
his remedy at law and recover damages for 
the non-performance of the covenant, and 
that iheiefore this court will not grant him 
relief; but the sending him to law would 
be no remedy, for whatever amount of 
damagea he may obtain, he would still re- 
main unable to construct the archway, in« 
asmuch as the company possess the fee 
simple in the railway, and the plaintiff 
could not attempt to make a tunnel under 
it without rendering himself liable to an 
action for trespass. 

Cooper, Stevens, and Osborne, for the 
company. 

No doubt there are cases in the year 
bookst in which the court has decreed the 
erection of houses ; but in more modern 
times, it has shown an extreme unwilling- 
ness to interfere in favor of such jurisdic- 
tion ; and now, wherever the building is 
not erected, ttie court will not interpose, 
because there is another jurisdiction which 
will give a full and sufficient remedy. Al- 
though the company are unwilling to build 
the arch vi ay, yet they have no objection to 
the plaintift so doing, and he will be able 



to recover the expense by having recourse 
to an action for damages. In Franklyn v. 
Paten, (6 Mad. 469.) which was the case 
of a building erected at variance with the 
plan agreed on, the decree was made with- 
out opposition. Pembroke v. Thorpe, re- 
ported in a note to 3 Swanst. 437, is, dur- 
ing a hundred years, the only case of a 
decree for the specific performance of an 
agreement to build a house ; and subse- 
quently Lord Hardwicke had occasion to 
review his decision in that case, and 
changed his opinion in respect to the power 
of the court to grant such relief, and thought 
that an action for damages was the proper 
course ; this is clear from the case of The 
City of London v. Nash, decided seven 
years later, and reported in 3 Nash, 617, 
and 1 Ves. sen. 12, which overrules the 
case of Pembroke v. Thorpe, The great 
lapse of time since such a decree has been 
made, clearly tends to prove that such a 
jurisdiction, if it ever did exist, has been 
waived. [Knight Bruce, V. C. — Suppose 
the coti'pany had left the plaintiffs man- 
sion v^ithout any approach, except over 
the lands of other parties, and they denied 
him transit over their lands, must he in 
that case have been left to damages as his 
only remedy 1 And suppose the case of a 
tower overhanging and threatening, for 
want of repair to fall on a neighbur's house, 
cannot this court grant relief?] Undoubt- 
edly in such cases the court would have 
jurisdiction. {Booth v. Pollard, 4 You & 
C. 61 ; Lord Henly on injunctions, 26.) 
[Knight Bruce, V. C— The report of the 
case " The City of London v. Nash,'' I 
think shows that Lord Hardwicke was of 
opinion, that it was a case for a court of 
equity to interfere, as according to the de- 
cree contained in Belt's supplement he di- 
rected an issue which he would not other- 
wise have done.] The company are anx- 
ious to perform their contract, but there 
are great engineering difficulties in the 
way. It was originally intended that the 
railway should pass over the surface of 
the park, so as to be on a level with the 
land on each side of it ; but eventually it 
was found necessary to make it in a deep 
cutting. The plaintiff's mansion house 
stands on a hill, and the ground gradually 
slopes down to the railway, so that the ap- 
proaches to the tunnel must commence at 
a great distance; and consequently the 
expense of the undertaking will be very 
greatly increased. If, however, the court 
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be of opinion that it has jurisdiction to 
make a decree for Bpecific performance of 
the agreement, the company will do all in 
their power to obey it. [Knight Bruce, 
V. C. — In the case of the Brighton Bail- 
way (not reported) it was shown that the 
expense of making a particular road would 
be very great ; so much so, that it may 
have been said to have almost amounted to 
an impossibility ; yet Lord Cottenham (if 
I recollect right) did not accede to that 
course of reasoning. If you ask my opinion, 
I must say that I have no doubt the thing 
should be done ; my only doubt is whether 
it can be decreed to be done on these 
pleadings ; but] have no doubt that the thing 
can be got at by this court in some way or 
other.] Ab that is your Honor's opinion, 
we decline to argue the question any further. 
Knight £ruce. V. C. — The course 
which the argument has taken, and the 
conclusion at which the case has arrived, 
renders it unnecessary for me to give that 
further consideration to the authorities and 
the point in dispute, which, had the ques- 
tion of jurisdiction been argued to the last 
in a hostile manner, I should thought it 
right to have done. Consistently with the 
principles of Flint v. Brandon, it is com- 
petent for, and the duty of the court to in- 
terfere for the specific performance of a 
contract to do defined work on the plain- 
tiff's property, in the performance of which 
he has a material interest, and such an in- 
terest as cannot be compensated by dama- 
ges. Here there is a contract upon which 
the defendants have acquired a portion of 
the plaintiff's property ; and now difficul- 
ties are raised by them against the per- 
formance of their share of such contract, 
why, does not on these pleadings clearly 
appear. Damages would be any thing but 
an adequate compensation. In my opi- 
nion, the plaintiff has a right to come here 
for specific performance of the contract, 
and the court ought to see that the work 
is properly done. There can be no diffi- 
culty m the court carrying out such a de- 
cree, as it would become a simple question 
of fact whether the order of the court was 
properly executed or not. Though there- 
fore this is not to be considered as a judg- 
ment, after all the consideration that I 
should have bestowed on the case, had it 
not taken the turn it has, yet it may be 
considered as my present opinion. Let 
it be declared that the d eiendants, the 
company, are bound to form and complete 



an archway, with approaches, conformably 
to the contract, within a reasonable time, 
with liberty for them to apply, in case of 
the plaintiff's refusal to afford them such 
reasonable facilities as are in his power for 
such work or other ise, and with liberty 
to the plaintiff to apply, in case of delay 
on the part of the defendants or otherwise. 
The company must pay the costs of the 
suit up to the present time. 



Before Vice-chancellor WiORjkM. 

MoRRALL V. Prichard. — Nov. 8 and 9, 
1842. 

DPMVBIKB— PABTlKa^INDlMNlTT. 

A., B. and C, were partnera in one concern, and B. 
and C. were alao partners in another concern. On 
the diasoluiion of the first partnerahip. C. aaatgned 
hia one third ahare to B., who undertook to indem- 
nify him againat all the liabilities of that firm. C. 
also asaigncd hia intereat in the aecoud partnership 
to B. {otbOQLf and B. undertook to indemnify bim 
againat certain charges affecting the partnerahip 
property and other debta of the concern. B. died, 
having charged hia real eat a tea with the payment 
ol hia debta, and aipointrd the defendants bia exe- 
cutors. To a bill filed by C. against the executors 
of B. alone, for specific performance, and fur pay- 
ment of the BOOi., and alao of a debt due tu him 
from the first partnership, and ior indemnity againat 
other dt-bia atill remaining due from the aecond 
partnership, the defendant a demurred generally on 
the ^rounda of want uf equity, want of parties, and 
mulufariouaneaa. But the demuirer waa overruled. 

In the ^ear 1829, the plaintiff and Lodge 
entered into partnership with Graves, in 
the business of rope-makers. Shortly 
afterwards, the plaintiff and Lodge pur- 
chased certain building land in Liverpool, 
partly for the purposes of the ropery and 
partly to sell again. They sold a portion 
of this land to Evans, and on the sale it 
was agreed between the parties that the 
plaintiff and Lodge should lend Evans 
money to enable him to build upon the 
land. Evens secured the re-payment of 
this money to them by mortgages. Sub- 
sequently, Evans entered into an agree- 
ment with Sothem for the purchase of 
land, and the plaintiff agreed to be surety 
for the fulfilment of the contract on the 
part of Evans. Evans havi^ng become in- 
debted to the plaintiff and 'Lodge on ac- 
count of advances made to him under the 
above agreement, in satisfaction of the 
debt, re-conveyed the property to them, 
and also assigned to them the benefit of his 
contract with Sothem. The plaintiff and 
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Lodge proceeded to complete the building 
on the land which had oeen commenced 
by ETans, and in bo doing became indebted 
to their bankers in the anm of 5100/., and 
to masons and other workmen in large 
snms. On the 22d of August, 1834, the 
partnership between Graves, Lodge, and 
the plaintiff, was dissolved, and the plaintiff 
assigned his one third share in the partner- 
ship to Lod^e, who covenanted to indem- 
nify him against all the demands and lia- 
bilities of the partnership. The partner- 
ship between the plaintiff and Lodge was 
also dissolved at the same time, and the 
plaintiff agreed to convey to Lodge the re- 
maining section of land for 500/., subject 
to the debts affecting the same property, 
and also to assign his interest in the con- 
tract with Sothem, subject to the existing 
debts, and to convey and assure to Lodge 
all bis right and equity of redemption in 
certain other lands, in consideration that 
Lodge would discharge the debts due 
thereon, and indemnify the plaintiff there* 
Grom ; and the plaintiff agreed to execute 
a deed to carry out these purposes, and 
Lodge undertook to indemnify the plaintift 
from all liability in respect of the 5100/. 
due to the bankers. The bill stated, that 
the agreement had been performed on the 
plaimiff^s part, but that Lodge had not 
paid the 500/., that he had not paid debts, 
&c., which he had agreed to pay ; that the 
plaintiff had himself paid certain of such 
debts, and that he had not been indemni- 
fied with respect to the other of such 
debts ; that certain mortgages on the pro- 
perty were still unpaid, and that the sum 
of 5100/. due to the bankers remained also 
unpaid ; that at the dissolution of the part- 
nership between Graves, Lodge, and the 
plaintiff, there was a balance due to the 
plaintiff from the firm of 912/., which still 
remained due to him. The bill stated the 
death of Lodge, who, by his will, charged 
bis real estates with the payment of his 
debts, and appointed the defendants his 
executors ; ana it prayed that the agree- 
ment entered into oetween Lodge and the 
plaintiff, might be carried into execution ; 
an account of what was due to the plaintiff 
for principal and interest on the sums of 
500/. and 912/., and payment thereof, and 
also of the debts paid by the plaintiff in re- 
spect of which Lodge had undertaken to 
indemnify him ; and that the defendants 
might be decreed out of their testator's 
assets to pay the debts, &c.y due on mort- 



gage, &c., and the debt due to the bankers, 
or otherwise to exonerate the plaintiff 
therefrom. To this bill the defendants put 
in a general demurrer for want of equity, 
for want of parties, and for multifariousness. 

Rolt, in support of the demurrer, con- 
tended, that with respect to the 500/. and 
912/., no ground was alleged by the bill 
for taking those sums out of the statute of 
limitations; and with respect to the 912/., 
it appeared, by the bill, that that sum was 
due from Graves and Lodge jointly ; and 
it would therefore be necessary to take an 
account of the partnership assets, to which 
account Graves wonld be a necessary 
party. The bill also prayed for indem- 
nity against the partnership liabilities ; the 
partnership assets were first liable ; there- 
fore Graves ought in this respect also to 
be before the court ; and by making him 
a party, the bill would become multifa- 
rious. The court would not give the plain- 
tiff an indemnity, unless he showed that he 
was damnified by being called upon to pay 
the debts for which the indemnity was 
agreed to be given. The testator having 
charged his real estates with the payment 
of his debts, his devisees were necessary 
parties. The prayer of the bill was not 
confined to the personal assets, but asked 
for payment out of the testator's assets 
generally. 

S. Sharpe and PiggoU, in support of the 
bill, contended, that it was competent for 
the plaintiff, who did not seek to charge the 
real estate of the testator, to proceed 
against the personal assets only, especially 
where the personal assets were sufficient 
(as the bill in this case charged they were) 
to satisfy his claim ; that it might never be 
necessary to take the partnership accounts, 
the state of which might perhaps be proved 
by evidence in the master's office, or fail- 
ing that, it might become necessary to file 
a supplemental bill for the purpose ; that 
the debts were taken out of the statute by 
the charge on the real estate. {Burke v. 
Jones, 2 V. & B. 275 ; Hughes v. Wynne, 
T. & R. 307 J Hargreaves v. Mickell, 6 
Mad. 326 ; Ault v. Goodrich, 4 Russ. 439.) 

jRo/^, in reply. 

Nov. 9. — Sir Jameb Wioram, Y. C, 
after stating the facu of the case, said : 
He was of opinion that there was an equi- 
ty stated in the bill, and therefore that the 
feneral demurrer could not be sustained. 
le would la^ aside the question as to the 
statute of limitations. The agreement be- 
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tween the plaintiff and Lodge was one 
which obliged the latter to pay all the charges 
affecting certain property. There were 
Bome such charges existing, against i/i^hich 
(if the statute did not apply to them) Lodge 
was bound to indemnify the plaintiff. This 
was in effect the case of a surety entitled 
to be indemnified, coming against the es- 
tate of his pnncipal for indemnity. A 
surety might, if he pleased, instead of pay- 
ing the demand made upon him, come 
against the executor for the purpose of 
being indemnified ; and the surety has such 
an interest in the testator's estate, as that 
the court will not allow the assets to be 
dissipated without giving him relief; in 
what particular way, it was not now neces- 
sary to determine ; but the surety had 
some interest in the estate^^lhere were 
mapy cases whefe there being no debt 
at the time, but there being the possi- 
sibility of a debt accruing hereafter, the 
court has made a provision for the sure- 
ty's claim. With respect to the objection 
for want of parties it did not appear that 
the devisees of the real estate were neces- 
sary parties to this suit in any view of the 
case. For this was a personal contract, 
and the personal estate was primarily liable 
for the satisfaction of it. As between the 
devisees and the legatees one might have 
an equity W marshal the assets as against 
the other, but that could not affect the right 
of a creditor. The ground of muUifuri- 
ousness was that one of the debts would 
involve the necessity of taking an account 
of the partnership transactions ; and l!here- 
fore that Graves ought to have been made 
a party to the suit. It was a common 
thing for merchants to be partners in 
several different concerns, and it would be 
impossible to take an account of these 
partnerships except in separate Suits. But 
suppose that, for a valuable considertftion, 
one of the partners was to agree to indem- 
nify another against all the liabilities of 
all these concerns. It was impossible to say 
that in a suit to carry out that contract, all 
the partners in all the concerns would be 
necessary parties, the parties iik one concern 
might object to be joined in taking the ac- 
counts of all the other partnerships. 

Demurrer overruled. 



POINTS.— CRIMINAL LAW. 

STEALING potatoes; 

By Stat. 6 Geo. III. c 33, the stealing of 



any root, shrub, or plant, by day or night, 
was subject to pecuniary penalties for the 
tv^o first offeihres ; and for the third, was 
constildted a felony liable to transporta- 
tion for seven years; but these statutes 
are repealed by stat. 7 and 8 Geo. lY. c. 27 ; 
and the offence is now, by stat. 7 and 8 
Geo. IV. c. 29, § 38, 39, if the injury is 
felony, punishable as larceny. 

A police officer found N. with potatoes 
Under his shirt, which had b^en recently 
dug from the gi^ound, and apprehended 
him. The policeman called O. to assist 
him ; O. did so, and a rescue being at- 
tempted, O. was going away, and was 
struck by A., who went away ; and O. was 
afterwards killed by other persons who 
attempted the rescue. Mr. Justice Coil- 
man said to the jury : '' ITou will be re- 
lieved from inquiring into the charge of 
murder, because an irregularity has taken 
place in the conduct of the policeman in the 
first instance. In law hd had no right to 
apprehend a person on suspicion of having 
stolen growing potatoes out of a gardeni- 
as the TaW does not regard sUch aii offence 
as felony, unless, indeed, the person had 
been previously fined before a magistrate 
for a similar offence. Had the potatoes 
been stolen from a place of deposit, such tor 
a storehouse or warehouse, the case would' 
have been very different. Reg v. Pkdps, 
1 Car. & Marsh. 180. 



Advantage* of Public Occupation,— Thni occupa- 
tion which public aflairs give to the citizens of a free' 
ttate, aeetna to unite almbst every adYaiitage. It with- 
drawa men from that exclusive devotion to self which is' 
BO apt to invade all $ open the mind to views of gene* 
ralgood; fosters benevolence; and disclusesa path 
of useful exertion which has no limit. While it atrikes 
out a career where the approbation of conscieDce is 
certain, and confers^ at the same time^ all the plea- 
sures of activity, it lessens private anxieties, and ren- 
ders ua comparatively indifferent to the petty, but con- 
stantly recurring, ills of life Even to deeptr domestic 
wounds it can apply a healine balm. All that is mdi- 
vidual decaya ana dies around us ; but the race is eier* 
nal here on earth. While the Jriendsof our early 
days are cut off like the premature blossom in spring, 
and the companions of our age fall away like the sap-' 
lees branch, the body |)olitic alone defies the assaults' 
of time, and blooihs with a perpetual youth. Happy 
the man whp has such a love! thrice happy he who 
can help to keep alive her beauty ! But tnough all 
men may not be able to feel this disinierestea love 
for the community, yet all, as members of the 
same, are concerned in what is going on. — One 
immense advantage of self-government is this, 
that it creates a constant object for activity, and of a 
kind the most agreeable that can be conceived to tho 
nature of nian, not so closely connected with self as to 
givte rise to eating cares, not so remote from it ss to 
exclude interest. Thus we avoid as well as may bo 
the two opposite dangers of anxiety and ennui, the 
Scylls and Charybdis of human hsppintss. 
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To CORBBSPONDENTS: 

We shall /eel obliged if S. toUl abridge 
the ease in question, 

" Jurist" is wrongs the acceptance of rent 
by the landlord is no waiver of a breach of 
covenant for assigning without his consent. If 
the landlord, with a knowlrd^b op soch 
BBBACB op cotbnakt, had accepted the rent, 
the case would have been diferent. Lord 
Coke says, where the estate or lease is ipso 
PACTci ToiD by the condition or limitation, 
no acceptance of rent after can make it to 
have a continuance otherwise, it is of an es- 
tate or lease yiMVABLZ by entrib, because the 
acceptance of rent cannot make a new lease, 
and the old one was determined, 1 Inst, 215, 
a. See also Pennant's Case, 2 Coke's Rep, 
172 b,, whie^h is an irresistible avthority io 
show that the acceptance of rent is no waiver 
without notice of condition broken, A d h u R 8 t, 
J., in RoK V. Morrison, 2 T, R, 492, which 
was an ejectment for a breach of covinant, 
by assigning without license, says it has been 
contended thai the forfeiture was itaimd by 
the acceptance of rent There is no doubt 
but that such a forfeiture as the present may 
be waived, by a subsequent acceptance of rent, 
but that only holds in cases where the party 
at the time of receiving rent is co«nizant 
op thk fact op porpeiturB, now here 
it does not appear that the lessor wa4 cogni- 
zant of the forfeiture, and so Buller, J. in 
the same case says : " It ha^ been established 
in many cases that acceptance of rmt shall 
not operate as a waiver of the forfeiture un- 
less the landlord htu notice at the time that 
a forfeiture was incurred-^there is also a 
similar case in Cowp, 243. 



SKETCHES OF THE AMERICAN 
BENCH AND BAR. 



JUDGE KBNT. 

Tbb geotleman who forms the suhject 
of this sketch ia one of the most distin- 
VOL. u. 3 



guished jurists of our state. Unlike most 
of those who now occupy elevated places, 
his appointment to the office of Circuit 
Judge of the first circuit, was made solely 
on the ground of his purity of character, 
legal acquirements, and peculiar fitness 
for the station. Unlike most of our distin- 
guished men who bold offices of profit and 
responsibility, he brought no peculiar po- 
litical {services to assist in his elevation ; 
and even in these days of party strife and 
animosity, no murmurs of disapprobation 
were heard oti the announcement of his 
appointment — a compliment to his repu- 
tation as a man, and bis ability as a judge, 
under the circumstances attending it, 
merited and received by few. Gifled by 
nature with a mind clear, comprehensive 
and cultivated, well stored with the richest 
treasures of knowledge, all conceded that 
be was eminently qualified to discharge 
the delicate, arduous and important du- 
ties which would devolve upon him. Ex- 
perience has shown that the views enter- 
tained of him were correctly formed. His 
intercourse with the Bar is marked by that 
peculiar tact which wins confidence and 
commands respect. In his decisions he is 
clear and comprehensive, and he is gifted 
by nature with that happy temperament 
which it is essential to possess in (irder to 
fulfil the duties of the station he now occu- 
pies. In addressing a jury, his manner is 
striking, from its calmness, dignity and 
self-possession. Though a case may have 
occupied several days, though the facts 
may be numeious, and the points of law 
intricate, he charges with a clearness, ac- 
curacy, and precision, that satisfies the 
hearer that his miud has grasped the sub- 
ject, and his memory been tenacious in re- 
taining the minutest facts. His eloquence 
is of that description which appeals to the 
judgment rather than the fancy ; that 
seeks to convince, rather than captivate. 

Judge Kent is small in stature, but sym- 
metrically formed. The characteristic of 
his countenance, which would he consid- 
ered the most striking by the physiogno- 
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mist, is benevolence ; for it wears a pe- 
culiarly amiable expression, and though 
the brow is lofly, and the whole face stamp- 
ed with remarkable intelligence, benevo- 
lence is still predominant, and it seems to 
hold a controlling influence over all. His 
eye is not easily diescribed. It is not pe- 
culiarly bright or penetrating, but it is one 
of those through which we oflen fancy we 
discover the rays of genius, mellowed by 
an obstruction whrch renders the light 
more beautiful. 

For urbanity of manners he is pro- 
verbial ; and in his social relations, no man 
is more beloved. There are many in this 
city who have felt the benefits of his liber- 
ality, and in the prayers of sufferers re- 
lieved by him, his name has often been 
uttered. It matters not whether such men 
nse to eminence under the flattering smile 
of prosperity, or the dark frown of adver- 
sity. In both paths there are dangers and 
difliculties to encounter^ and he who, re- 
sisting the allurements of the one, or over- 
coming the influences of the other, stands 
at last on the eminence of moral and intel- 
lectual superiority, deserves in either case 
the commendation of his fellow-citizens. 
The subject of the present sketch is now 
in the prime of life, and he occupies a po- 
sition not less honorable to himself than 
beneficial to the public. Long may we be 
permitted to have justice administered by 
one so capable and worthy.* 



REMARKABLE TRIALS. 

THE CROSS OF MURDER. 

Front the ** Ohservateur de Ttihunaux,** 

uriarte's case. 

On the road from Barcelona to Valencia 
is a pass, known by the name of Col de 
Balaguer, Hemmed in between the ocean 
and a chain of hills, the road is nearly 
throughout the whole passage commanded 
by rugged and abrupt rocks. In one place 
this road forms an angle, just where certain 
fissures, in some detached masses of rocks 
of great size, afibrd a convenient shelter 

• We copy the above sketch from the " New 
Mirror," witn permission of the Editor, our much 
esteemed friend. Gen. George P. Morris. 



for robbers and malefactors. This spot 
has been rendered famous for the numer- 
ous murders there committed, and six 
crosses, planted at very short distances 
from each other, announce to the traveller, 
that christians, surprised by death in this 
fatal spot, without receiving the extreme 
unction, have not as yet been interred in 
consecrated ground. 

All these murders, remarkable for their 
singularity, were acconopanied with the 
same circumstances. The first victim, 
which fell in this formidable defile, was a 
rich merchant. In the month of March, 
1828, as he was repairing from Lerida to 
Tortosa, business had induced him to turn 
aside from the direct road ; he was travel- 
ling alone on a mule. The next day a 
mendicant friar found him bathed in his 
blood by the road side. A ball had struck 
him in the forehead between the eyes ; he 
was stripped of his money and jewels ; 
but the murderer had left his other proper- 
ty untouched. His mule was quietly feed- 
ing at some distance, and his portmanteau 
had not been touched. What rendered 
this murder more singular was, that a 
rudely carved wooden cross had been 

? laced between the arms of the victim, 
'he officers of justice repaired to the 
scene of the murder ; but they could dis- 
cover no indications, which enabled them 
to trace the assassin. Five similar mur- 
ders were successively committed in the 
same place^and the victims were all struck 
with the same precision by a single ball, 
by which they must have been instantly 
killed ; and every time a wooden cross 
was found by them. 

All these crimes occurred at short inter- 
vals. 

On the eve of the festival of St. Hilary 
of the year already mentioned, (23d Octo- 
ber, 1>828,) Don Sebastian Aravedra, who 
had sold his wool, (brought from Segovia,) 
at Barcelona, was murdered on this road, 
while returning to Murcia to supei intend 
his olive orchards. 

On the Sunday of Quasimodo (first Sun- 
day ai\er Easter,) 1829, Don Juan Andras 
Escoriaso, after having delivered a cargo 
of muskets at Tarragona, was returning to 
Tortosa on business, when he was killed, 
on the same spot. 

On the 24th February, 1830, Zoanofer, 
a travelling merchant, after having travelled 
through Navarre and a portion of Catalonia, 
was going to Tortosa to take a boat and 
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ascend the Ebro, when he fell in the same 
manner. 

Seyen days before all Saints Day of the 
same year, Don Antonio Paquito Dirba, 
hunter and smuggler, who that very morn- 
ing had, in the neighborhood of Balaguer, 
assbted at the fraudulent introduction of a 
cargo of French tobacco, was assassinated 
without being able to defend himself, al- 
though he had a gun on his shoulders, 
which was found loaded. 

On the 14th January, 1831, Nervas y 
Alaves received at Tortosa, a portion of 
the liquorice juice of Catalonia, he was 
murdered on the same spot and is the last 
o£ the victims killed in this pass. 

These rocks became famous, or rather 
infamous from this period, and were shun- 
ned, not only by travellers, but by the in- 
habitants of the vicinity. Some shepherds 
related, that when conducting their goats 
in this direction, they had found faded 
flowers strewed on the tombs of the stran- 
gers, by some unknown hand ; they even 
asserted, that occasionally of an evening, 
they bad seen a shadowy form of lofly 
stature kneeling near the crosses ; but that 
every time they attempted to approach, he 
had vanished. They also fancied, that 
they had heard melancholy moans escaping 
from the foot of the hill. A religious ter- 
ror surrounded the spot; and few were 
found bold enough to approach it after 
sunset. 

Justice had in the mean time made every 
effort to discover the criminal, but in vain. 
It is true, that rumor had intimated some 
suspicions against Venceslas Unarte, who, 
though residing in the province, was not 
bom in it. His past life was unknown, it 
was however surmised, that prior to the 
revolution of 1822, he had been jailor 
(Alcayde,) in some of the prisons of the 
Inqaisition. It was also known that he 
had served in the army of the Faith. He 
had resided for some years in the neigh- 
borhood of Tortosa ; and though he had 
no visible means of existence, he lived in 
affluence* Notwithstanding his noted piety, 
he was regarded as malicious and vmdic- 
tive ; and some of his sayings had been 
reported, which led persons to suppose 
him capable of thd greatest crimes. 

On being asked one day, how it came to 
pass that a marksman, as skilful as he was, 
did not like hunting ! he answered : " that 
it was necessary to run in order to find a 
hare, and afler having fired at him, it was 



often necessary to run to pick him up, and 
you had still to run in order to sell him. It 
was easier to wait for a man, who comes 
of his own accord, and who when killed, 
only gives you the trouble to search his 
vallet {ius alforjas") 

On another occasion, he became angry 
with Antonio Paquito Dirba, on account 
of a mere trifle, afler having accompanied 
him on a hunting excursion in the Alfaques,^ 
they had entered the hut of a fisherman to 
procure some refreshments ; and succeed- 
ed only in procuring a salad. Antonio, in 
serving up the sauce to his companion, 
used rather awkwardly the rude wooden 
spoon, which had been given him for this 
purpose.'f Venceslas pretended, that he 
used the convex part of the spoon, instead 
of the hollow for the purpose of taking the 
liquid, while Antonio insisted that he em- 
ployed the concave side of the spoon. A 
violent quarrel ensued, although a third 
person, who had no knowledge of the dis- 
pute, and to whose inspection the spoon 
was submitted, declared, on first sight of 
it, that it was perfectly flat, and had no ex- 
cavation on either side. The cause of this 
altercation was certainly trifling, and yet 
Uriarte harbored a deep resentment against 
Antonio Paquito Dirba, who, three days 
afterwards, was assassinated at the pass of 
Ballaguer. 

During Lent, in 1832, a troop of come- 
dians had met with great success at Terra- 
gona, by playing a sacred drama, (auto- 
sacramentalt) entitled, " The Decapitation 
of St. John the Baptist." Hoping to meet 
with an equally favorable reception at Tor- 
tosa, they put their baggage on the back 
of two mules, and began their journey ; 
but Hernando Garcia, who performed the 
part of Saint John the Baptist, could not 
be prevailed upon to entrust the precious 
head of the Saint, with his beautifully en- 
amelled eyes, which were constantly in 
motion, and which was an important ele- 
ment in the success of the representation, 



* The mud and sand carried along by the Kbro has 
accumulated at the mouth of this river, and there 
formed a grent number of small islands, called Alfa- 
ques. Thev extend for several leagues into the ocean, 
and are only separated from each other by pools of 
stasnant water of a few inches in depth. Covered 
with a thick growth of aquatic plants (cagnas.) they 
afford shelter to an innumerable quantity of water 
fowl, especially wild ducks and flamingos. Alfaque 
signifies literally a bank. 

t Salad, in Catalonia, is prepared by catting it into 
small pieces, which float in a mixture of water, oil and 
vinegar, which the Spaniards call caldo (soup.) 
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to the careless hands of a muleteer.* In 
order to secure it still further from all acci- 
dent, he had fastened the head of the Saint 
on his own. It was already late, and the 
mist which rosp from the ocean was chill 
and piercing. Garcia therefore abandoned 
himself to the guidance of his steed, after 
having carefully enveloped his face in his 
cloak. He was travelling alone, and far 
in the rear of his comrades, when, on hia 
turnii^g a rock, ^ gun was fired, which 
caused his horse to rear and throw him 
on the ground. While in this situation, 
and struggling to disentangle himself from 
the folds of his cloak, be saw a man rush- 
ing towards him with a gun in his hand. 
Garcia rose immediately and seized his 
knife, without which no Spaniard travels. 
Uriarte, for it was he, surprised at hav- 
ing for the first time failed in his aim, was 
already preparing to fiee ; but when he 
beheld the two heads placed one upon the 
other, and the eyes of the Saint rolling in 
a frigiiiful manner in their orbits, as well 
as the two sparkling eyes of Garcia look- 
ing at him ; he thought that he had to 
do with the devil, and was seized with 
indescribable fear. He Bed ; I'Ut his alpa- 
^agatast (shoes made of hemp,) became 
entangled in the briars. He attempted to 
climb, and to aid his ascent by means of a 
palmetto, which he laid hold of for this 
purpose ; but the shrub, yielding to his 
grasp, is torn up by the roots, and he rolls 
at the feet of Garcia, (who pursued him,) 
stammering noli me tfwgere, aatanatt, Vade 
retro / The companions of Garcia, who 
had been brought to the spot by his cries, 
beheld Uriarte extended on the earth with- 
out motion : fear had caused him to swoon. 
He is immediately searched. He wore a 
suit of hair cloth. In his pockets were 
found a rosary, a prayer book, and hairs of 
St. Dominick ; likewise a dagger, four balls 
carefully enveloped in small pieces of 
greasy linen, and in a small box, a few 
charges of English powder. His gun 
showed that it had just been discharged. 

Uriarte, forced by the nature of the evi- 
dence, avows his crimes. *' But how dared 

* It is very usual in these aulas saeramentaUa to 
represeni the martyrdom of some saint. To t-xhibit 
the d* capiihiion, an aciiif of luw staiure is selected, on 
whufe bead is sffixed anoiber of pasteboard oi wax, 
adjasted in sifcti a manner thai it may be struck ofT 
without in lbs slighitsi dsieree injuring the actor, 
who<e natural head is comp'etely concealed by his 
drsss. The iUasion tbus produced is really terndc. 



you (said the magistrate) place the aign of 
our redemption near the victims of your 
villany T* '* It is nothing (was the reply) 
to kill the body, but it is an abomii»able 
crime to destroy the soul.'' I brought to 
their tombs flowers and prayers to savo 
them some days of purgatory. I placed 
by their side, as soon as dead, a cross that 
had been blessed, that they might be able, 
if not in a state of grace, to drive away 
the demon. But I have seen him, there 
he is ! said Uriarte, on seeing Garcia, who, 
in order to explaiu to the magistrate how 
he had escaped bein^ killed, advanced 
with his two heads. There he is • • • ! 
There he is ! cried he ; seized with a vio- 
lent nervous spasm, and after struggling 
some time, he fell again into a swoon. 

Uriarte, having for just cause, declined 
the jurisdiqtiot) of the inferior tribunals, 
was, confiirmably to aiiicle 9, tit. 7, book 
iid of the Ordinance of 1.567, at the request 
of the procurator fiscal, brought before 
the Court of the Alcaldes del Critrea, 
when the depositions of witnesses furnish- 
ed the facts we have already narrated. He 
was in consequence sentenced the 13tb of 
June, 1832, in comformity to articles 2, 3 
and 4, tit. 2 A. De la§ Homicidios, book 8, of 
the Ordinance of 1567, to be hui^g and 
have his property confiscated. 

The following is a translation of the 
laws by which be was condemned :— > 

Article 2. Whoever wounds another by 
lying in wait for him, shall die. 

Article 3. He who kills another must 
die, even if the killing happened while he 
was fighting wah him ; always excepting 
the case of lawful defence. 

Article 4. He who has killed, or wounded 
another in robbing him on the road, besides 
the corporal punishment which he ought 
to suffer, is deprived of half his propeity 
for our benefit ; if he has stolen on the 
road more than a hundred raaravedis, al- 
though he has neither wounded nor killed, 
let him lose half his property, one half for 
the use of the person robbed, and the other 
half for our iise. 

The sentence of Uiiarte was confirmed 
by the Couiicil of Castille ; biu the well 
beloved sovereign, in consideration of the 
sincere piety of the erimiual, commuted 
his punishment in peipetual impris<in- 
ment. This i^aa the last act of grace 
signed by tbe royal band of Fetdioand 
VII. of Pioua Meiaory. 
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CONCEALMENTS ON EFFECTING 
LIFE INSURANCE. 

Wr have elsewhere adverted to ihe law 
relating to coucealments on effecting poli- 
cies ot insurance, (see p. 102, vol. 1.) and 
\ve there found the law on this suhject to 
he, that a suppression of any material fact, 
or a false answer to any material qjuestion, 
must avoid the policy. 1 here is no point 
on which this question so frequently ariai*s 
as on cimcealroent of hahits of intempe- 
rance. This is a circumstance on which 
opinions may reasonably differ. One man 
may indulge, without apparent harm to 
his constitution, while tlie same excess 
would be positively injurious to another. 
Intemperate hahits may not, for a long 
time, injure the constitution, and the im- 
mediate cause of death piay not proceed 
from iht-m. The question in such cases 
is. huw far was there concealment. We 
ap|iiehend, if tbeie was a positive sup- 
pression <ir misrepiesentation of the truth, 
the policy vkou\6 be vitiated. This point 
is illustrated by the following case : — 

" Tba declaration was on a policy of in- 
surance upon the life of Peter Stoneroan, 
made by the plaintiff at the office of the 
defendants, for 400/., dated 2d of October, 
1S39; it set out also the declaration made 
by the plaintiff as to his interest in the 
lite, and as to the health, and sober and 
temperate habits of the assured, the lia- 
bility of the company, and the death of 
Peter Stoneman. Plea, that the declara- 
tion made by the plaintiff was not true as 
to the sober and temperate habits of Peter 
Stoneman, but that he was of intemperate 
and diunken habits, and so the policy was 
void. For the plaintiff, it was shown that 
St<»neroan was a man of strong constitu- 
tion, though it was admitted that he was 
not a man who was never intempeiate, 
but that he Mould sometimes spend a day 
or two at the Sf>mer»et Aim.s, where he 
would drink five or six pints of ale in the 
course of the day, but that he was not sys- 
tematically intemperate; that he never 
took enough to huit him ; that he had not 
the appeal ance of a man affected by the 
habitusl use of liquor; and a medical wit- 
ness said that Stoneman died of inflamma- 
tion ol the lungs, which inflammation was 
totally unconnected with intemperance or 
bfthiia of druifckenneas. 

B»ii^H»^ sorjUt for def«iidaiita.-^The ar- 



gument on the plaintiff's aide is, in effect, 
this : '* that the office has no right to resist 
their claim, because if they can show that 
the man's health was good — if his consti- 
tution remained unimpaiied — it did not 
matter whether the man was a drunkard 
or not.'^ Our answer is, the contract stipu- 
lates that the insured shall be of sober and 
temperate habits. The witnesses for the 
defendants proved the contrary of the for- 
mer evidence : that the deceased was a no- 
tortous drunkard ; that he had often been 
turned away fruro his employment for this 
fault ; aopoe of ihem had seen him drink 
fifteen pints of cider before dinner, and he 
would be away for a week or a fortnight 
together, drinking. l*his habit was said to 
have lasted up to the time of his death, and 
to have began before any of the witnesses 
could recollect its commencement, though 
some of them had known him for many 
years ; all the vi itnesses spoke to his gene- 
ral diunken habits, some had been his 
companions, and others had seen him con- 
stantly. It was said that he drank harder 
in 1839 than he had ever done, and the 
plaintiff him[?elf had been heard to speak 
iif his drunken habits, and to blame him for 
them. 

Erie, in reply. 

CoLRRiDUE, J., (in summing up.) — The 
question on the record is respecting the 
hahits of Peter Stoneman, the deceased. 
You have to say, whether, upon the 2d of 
October, 1839, and for such a reasonable 
time backwards as would allow of a man 
evincing a habit, Stoneman was a tempe- 
rate man. It is said by tht plaintiff^ 
tounstl, that the question t.«, tchtther the de- 
ceased teas interhjterate to such a degree as 
to injute his health, I dij'cr Jrom that po- 
sition: Jor the society has a rights Jiom 
many motives of their oun, toactvpon tchal 
rules thty please, and to stipulate, as m this 
case, that eren thovgh a man*s hialth he not 
impaired, every ptrson whose life is insured 
at their office, shall he a person of temperate 
hahits. His Lordship then went over the 
evidence, and concluded : — You ought to 
say, upon the weight of this evidence, 
whether the roan, Stoneman, wos of sober 
and tempeiate hahits at the time of the 
insurance. — Verdict for plaintiff, i^'outh- 
comhe v. Merrimau, (1 Car. h M., 286.) 

The rule laid down by Mr. Justice Cole- 
ridge, which we have piinted in italics, is 
an important one, and we vrisb to direct 
mir feadara* altcntion to it. 
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THE LAW OF JOINT STOCK COM- 
PANIES. 

THE FORFBITURB OF 6HARE8. 

Tbe forfeiture of shares is aright which 
is usually reserved to the directors in the 
formation of a Joint Stock Company, 
whether by act of the legislature or deed 
of settlement It is a very important one, 
and may be often resorted to with advan- 
tage. The forfeiture is usually made to 
take place either on failure to sign the deed 
of settlement, or on the non-payment of 
calls. The latter is the more usual event 
•on which this right of forfeiture is acted 
on. One of the peculiarities of this species 
of partnership is the frequency with which 
its members are changed, and the more 
this can be facilitated, the more easily can 
the affairs of the company be carried on. 
A person frequently takes shares, and pays 
one or two calls, but from various reasons 
he pays no more. He, perhaps, speculated 
for the rise, and cannot readily make any 
further payment; he gets alarmed as to 
bis responsibility, and is unwilling to incur 
further risk ; he cannot readily dispose of 
his shares, and hence the question of for- 
feiture arises. The clause of forfeiture on 
nonpayment of calls is usually drawn in 
two ways. The first, and perhaps the more 
usual mode of framing it, is to provide that 
on default or in payment of any call, the 
share shall be forfeited by an extraordina- 
ry board of directors especially called for 
that purpose, and by an extraordinary 
general meeting called for that purpose. 
The other, and the better mode of draw- 
ing the clause, is to provide that on non- 
payment of a call the share shall be for- 
feited, subject to be restored by the direc- 
tors, on a special application being made 
for that purpose. In either case, the 
clause usually ffoes on to provide that when 
a share is forfeited, the holder shall lose all 
his interest in the company, and a subse- 
quent clause in general gives the directors 
power either to sell such forfeited shares, 
or to cancel them for the benefit of the 
company. When a forfeiture takes place 
regularly in this way, under the provisions 
of the deed of settlement, and more espe- 
cially as in the ordinary case, if express 
notice is given to the holder of the clauses, 
and of the intention of the directors to act 
on them, we apprehend that there can be 



no doubt that the holder is ^absolutely di- 
vested of all his interest in the company. 
It is necessary, in the opinion of the Direc- 
tors, for carrying on the company, that the 
call should be made, and if the money be 
not paid by the holder, an opportunity 
should be given them to raise it elsewhere. 
On the other hand, the shareholder is often 
desirous of having his shares forfeited, 
thinking, in this way, to escape further 
payment, or to avoid responsibility, and 
having done so, he cannot afterwards turn 
round and put in for his share of the profit, 
if the concern succeeds. This we appre- 
hend to be quite clear, when clauses of the 
nature we have alluded to are inserted in 
the deed of settlement ; but if there are 
no such clauses the case may be different. 
In a late case, {Prendergast v. Turtan, 
1 Yo. & Col. N. C. 98.) The circum- 
stances were these. In February, 1825, a 
Joint Stock Company was established, for 
the purpose of working a mine, the capital 
of which was to consist of 200 shares of 
50/. each. The directors had the power 
to exact the full payment of 50/. on each 
share, but if further aid were required, 
then they were to call a meeting of the 
proprietors, and submit to their decision 
the propriety of increasing the number qf 
shares^ or of taking such other steps as 
might appear advisable. The plaintiffs, 
who were shareholders, paid the full 
amount of their calls, but in October, 1826, 
were informed by the secretary of the 
company that he had some time since men- 
tioned to a person (who was the plaintiff's 
agent for payment of their calls,) that in 
the previous July, the directors had re- 
solved to increase the amount of calls on 
each share. To this the plaintiffs objected, 
and they refused to pay the additional calls. 
After some altercation, the plaintiffs left; 
the country, and in July, 1828, the sharea 
were declared forfeited. The other share- 
holders then continued to work the mine, 
but the concern was unsuccessful till the 
year 1S35, when it began to make an in- 
creasing profit. In November, 1837, the 
plaintiffs as they alleged by their bill, re- 
turned to England. In September, 1S38, 
they filed their bills to be let into the ac- 
count of the profits with the other share- 
holders. Sir K, Bruce, V. C. said, " whe- 
ther the course which the directors thought 
proper to take as to the forfeiture of the 
shares was such as ought to have been pur- 
sued, and whether their proceedings could 
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not have been set aside, if steps had been 
taken in time for that purpose, it is not 
necessary to decide. The point which has 
struck me is the time at which the suit has 
been instituted, having regard to the pe- 
culiar nature of the property, and the cir- 
cumstances of the case. This is a mineral 
property — a property, therefore, of a mer- 
cantile nature, exposed to hazard, fluctua- 
tions, and contingencies of various kinds ; 
requiring a larger outlay, and producing, 
perhaps, a considerable amount of profit 
in one year, and losing it the next. It re- 
quires the parties, therefore, to be vigilant 
and active in asserting their rights. 1 was 
anxious to have the chasm between the 
years 1828 and 1837, in some manner filled 
up— to have the conduct of the plaintiffs, 
during that time, in some manner explain- 
ed. But I am unable to find the means 
of doing this. Here is a mineral property, 
the subject of great uncertainty and fluc- 
tuation. After its character has been es- 
tablished with much difficulty ; after a pe- 
riod of nine years, during which they ren- 
dered no assistance to the concern, a claim 
is brought forward by those who are now 
willing to share in its prosperity. It ap- 
pears to me, that although this is a case to 
be decided in equity and at the hearinfir, 
and not on any interlocutory motion ; it is 
impossible to say that the plaintiffs can be 
assisted. There is no evidence of their 
recent discovery of their rights." The 
bill was accordingly dismissed but without 
coatSy his honor intimating it as his opinion 
that it was not an unfit case to be submit- 
ted to the Lord Chancellor. 

Another point bearing on the same sub- 
ject has been recently decided by the same 
learned judge. By one of the clauses in 
a deed of settlement, on the formation of a 
joint-stock banking company, it was pro- 
vided, " that all debts due to the company 
by or on the part of any proprietor in re- 
spect of cash advances, or otherwise, 
should at all times, and in all cases, be the 
first and paramount lien on all the shares 
and stock of such proprietor, and the di- 
rectors were empowered to cancel, extin- 
guish and declare forfeited, or to sell and 
dispose of such shares, either wholly or in 
part, as the case might require, by way of 
or towards satisfaction or liquidation of 
such debts, and that every such person 
sfaoald henceforth cease to be a proprietor 
of the company, or to retain any interest 
therein in respect of the shares so can- 



celled, extinguished and declared to be 
forfeited, or so to be disposed of as afore- 
said." A holder of 1000 shares being in- 
debted to the bank for cash advances, a 
notice, dated 30th May, 1837, was given 
to the shareholder, that, unless he redeemed 
the 1 000 shares by payment of the balance 
of his account with the bank, on or before 
the 13tb day of June, the directors would 
on that day proceed, under the clause of 
the deed of settlement, to cancel, extin- 
guish, and declare his shares forfeited, and 
to place the value of the shares, on that 
day, to the credit of his account with the 
bank. The balance not being paid, the 
directors, by a resolution, declared the 
shares to be cancelled and forfeited ; and 
it appearing to them that the value of the 
shares on that day was dClO.OOO, it was re- 
solved that credit should be given to the 
proprietor for that amount in his account. 
A bill having been filed to set aside the 
cancellation, it appeared that the market 
price of shares on the 13th of June, slight- 
ly exceeded the price allowed by the di- 
rectors, but the evidence proved that if the 
1000 shares had been carried into the market, 
the price would have been reduced great- 
ly below the amount allowed by the direc- 
tors. It was held that the directors, placing 
themselves by the cancellation in the situ- 
ation both of vendors and purchasers, were 
bound to allow the highest market price 
which could be obtained for the shares, 
without speculating on what might be the 
effect of throwing the 1000 shares into the 
market, and the cancellation was declared 
void, and was set aside. iStubbt v. Lister^ 
1 Yo. & Col. N. C. 81.) 



U. S. DISTRICT COURT. 



17. 8. Diatrlcl Oovrt for the 8«aili«ra DistricS 
or New York. 

Before the Hon. S. R. Betts. 

In Admiralty, 

Richardson v. The Ship Juillette. — 
Oct. 5th, 1842. 

Where a aearaan received an injury; on board a vessel, 
resulting from the freezing of bis feet, and ampa- 
tation of his toes, and when the vessel arrived in 
Norfolk, he was, with the consent of the captain, 
placed in an hospital where he received proper sup- 
port and medical attendance, but left before he was 
entirely cured, and it appeared that when he left 
the wounds were fast healing, and he was fold by 
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the phyeiciao atieding him, that his foot should be 
kept atiil until it wms perfectly recovered, and the 
libeliant, disreftardinff the advice of the physician 
came to ihecity of Ntw Tork, and was obliged 
immediately aflerwards to employ a surgeon to 
dress tne wound, and sull ooniinued so to do, and 
he incurred laree eipenses for board, and he sought 
to recover all diabursemenis and liabiliiies incurred 
since he left the hospital, and also the worth of the 
care and treatment as if provided by himself dunne 
the period be was in the hospital, and compensaiion 
by way of damages for the luss of time and genenil 
debility, su|)etinduced by the injury received, and 
it appeared, by the evidence of the physician who 
attended him, that if the seaman had remained at 
the hospital, the wound would have entirely healed 
—Held, that such suit could not be sustained. 



The facts of the case appear in his 
H ODor's adjudicatioD. 

JNtuh and Nohhy for Itbellant. 

BusAneU, for respondent. 

Bett8, J. — This action seeks a reniedy 
against the vessel fur expenses incurred 
by the hbellant in consequence of an injury 
received whilst serving as mariner on 
board. 

The injury was a serious one, resulting 
from the freezing of the libe11ant*s feet on 
a winter voyage, and the consequent am- 
putation of his toes. The wounds are not 
yet eutirelv healed, and the libellant re- 
mains a cripple, unable to resume bis em- 
ployment as a seaman. 

When the vessel arrived at Norfolk, 
nnmediately after the injury, the captain, 
with consent of the libellant, had him 
placed in the hospital, where he received 
all proper support and medical attendance 
for a period of seven or eight months, and 
was subsequently brought without expense 
to the public hospital at Staten Island, 
where he was firrther taken charge of, and 
was well provided fur, both as to surgical 
treatment and his personal wants and cum- 
foits. He remained there from September 
30th, 1841, to July 13th, 1&42, and then 
left before he was entirely cured. 

The attending physician testifies the 
wounds were at the time fast healing, but 
that quiet was indispensable to their entire 
cure, and that he charged the Hbellant to 
keep his foot still, and not use it until per- 
fectly recovered. He thinks had the libel- 
lant remained at the hospital, the wound 
would have been entirely healed long be- 
fore this time. 

The libellant came to the city, and was 
obliged immediately afterwards to employ 
a surgeon, and continues the dressmgs 
still. He also incurred large expenses for 
board. 



He now seeks to recover all disburse- 
ments and liabilities incurred since he left 
the hospital, and also contends that the 
worth of the cure and treatment, as if 
provided by himself, is to be allowed him 
during the period he was in the hospital, 
and that he is furthermore entitled to com- 
pensation by way of damages for the loss 
of time and general debility superinduced 
by the injury he received. 

The maritime law, in securing seamen 
the right of resort to the ship for expenses 
incurred in being cured of diseases or in- 
juries sustained in service of the ship, sup- 
plies a rule of inderonity only. (Laws of 
Oleron, art. 6 ; 7 Hanse Towns, art. 30 ; 
45 Wisbury, art. 18. 19; Jacobson, 144.) 
It afiR»rds no ground for a claim against the 
ship for compensation in gross to cover 
expenses that may accrue consequentially 
from the injury, much less to render the 
sailor an equivalent for loss of time, or his 
personal disablement, except possibly in 
the case of wounds or capture in defend- 
ing the ship. (Consulat del Mar. ch. 183, 
Hans. Laws, 35 ; Cleirac's Sea Laws.) 

The strict right is, for the sailor to re- 
main with the ship, and be there nursed 
and supplied with needed medical assis- 
tance, and it has been made a serious ques- 
tion, whether, if the vessel is furnished 
with medical stores in conformity with the 
Act of Congress, a seaman can, under any 
exigency, leave her at his own election, 
and demand the expenses of his support 
and treatment elsewhere. (2 Megan, 541. 
1 Sumn. 151. Jb. 591. 1 Gilp. 438. lb. 
448. 1 Peters' Ad. 142, 15^) 

If, however, the master assents to his 
going on shore, the cases hold the vessel 
not exonerated of the expense of his cure, 
although there might have been sufficient 
provision on board in that behalf. 1 Sumn. 
R. 154, 155. But it is equally clear that 
if the sailor will leave the vessel so fur- 
nished, without the consent of the master, 
he cannot, as matter of right, impose the 
expenses he mriy thus incur on the ship. 

These principles, in indicating the rela- 
tive rights of owner and seaman, furnish 
also the rule by which the present case 
must be determined. 

The libellant left the vessel by consent 
of the master, and was placed in a public 
hospital, and this, in relation to any ulte- 
rior claim against the vessel, must be of 
the same effect against him, as if quarters 
and medical attendance had been secured 
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bim on shore, at the charge of the mas- 
ter alone. 

In the latter case it could not be suc- 
cessfully contended that the sailor cotifd 
have the option to leave such provision 
and select nis own accommodations, and 
still charge the expense upon the vessel. 

He would be required to adhere to the 
arrangement, and to abide by the provision 
on shore, so long as it was continued him, 
and was sufficient and proper in itself as a 
substitute for the vessel. 

The same reason applies to hospitals. 

He went there of his own accord. The 
provision for his comfort and cure were in- 
comparably superior there to what could 
be furnished him on board the ship, and 
having made the election, and the master 
having assented to it, the sailor, in all jus- 
tice, should be bound to continue in that 
situation as long as it was freely furnished 
him. 

It is not necessary to ssy that masters 
may of right compel seamen to leave their 
vessels and go into hospitals, but 1 have no 
difficulty in holding that this course^ par- 
ticularly in the United States, being so 
greatly to their advantage and comfort 
every way, if voluntarily assented to on 
thetr part, will be both approved and up- 
held by the Court. 

Every consideration of humanity and 
public policy in respect of this clsss of men, 
commends most strongly, their being 
placed, when sick or wounded, in our hos- 
pitals, in preference to being kept on ship- 
board, or trusted to their own discretion 
on shore. 

The libellant in this case, of his own 
accord and against the advice of the attend- 
ing physician, left the hospital where he had 
the privilege of remaining, and I do not 
think there is any color of law or equity to 
support his claim against the vessel no\y, 
for disbursements which would have all 
been spared him had he continued to use 
the privileges provided him. 

Public policy would induce the Court 
to discourage seamen leaving the hospitals 
under like circumstances, and without 
some stem rule of taw interposed to sup- 
port an action of this description, I should 
be wboUy indisposed to give it counte- 



Libel dismissed, hot without costs. 



SUPERIOR COURT. 



Before the Hon. Samuel Jones, C. J., 
and Judges Oakley and Vjindekpoel. 

MoTTRAM V. H£TER.-^4?ri/ 10, 1843. 

STOFPAaa IK TRAMSlTtf. 

The defendants who were merchants residing in 
New- York, ordered goods of the plain tifls, who were 
manufacturers in Ensland. The goods were shipped 
and arrived at New-Vork on the 7ih of April, 1842, 
when the bills of tadina were delivered tu the de- 
fendants and they paid the freight. The goods were 
subsequenily removed to the public store, and on 
the 2d h of April following, the duties were paid by 
the defendants and they were removed to their store. 
On the 28ih of April, the defendants stopped pay- 
ment, and the agent of the plain tiffii then demanded 
the goods of them, but they refused to give them 
up, and they were thereupon rtrplevied : Held, that 
the goods were not at the time in tratmhi so a« to 
enable the venders to stop them. 

Ref^levin. — The declaration charged 
the defendants with detaining certain pro* 
perty of the plaintiffs received from the 
captain of the packet ship Carnbridge. 
Plea, general issue with special notice. 
The case was tried before his Honor Judge 
Oakley, and a verdict was taken for the 
plainlifls, subject to a case to be made. 

The facts appearing in evidence were 
these, the defendants, who were merchants 
in this city, gave an order upon the plain- 
tiffs who are manufacturers in England, 
for a quantity of hardware, and requested 
that the goods should be shipped to them 
at this port. The plaintiffs fulfilled the 
order, and on the l8th of February, 1842, 
they shipped the goods on board a packet 
then lying in the port of Liverpool and 
bound for the port of New- York, taking 
from the master a bill of lading to deliver 
the goods to the defendants or order — they 
paying freight, &;c. 

The goods arrived in the port of New- 
York on the 7th April, 1842, and on the 
same day the defendants paid the freight 
and received the invoice, and on the 9th 
of the same month they entered the goods 
at the custom-house. 

On the 16th of the same month, the goods 
were sedt from the ship to the public 
stores ; and on the 29th the duties having 
been paid by the defendants, the goods 
were delivered to the defendants, who re- 
moved them from the public store to their 
own store. Previous to this, viz : on the 
28th of the same month, the defeadantv 
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stopped payment, and the plaintifPa agent 
then requested the defendants to return 
the goods ; this they declined to do, and 
thereupon the plaintiffs on the 29th, and 
after the goods were in the defendant's 
store, brought this action, and the goods 
were removed by the officer. 

Charles Edwards, appeared for the plain- 
tiffs. 

The following points were relied upon 
by the learned counsel. 

L Stoppage in transitu is favored by 
ihe courts. 

II. A claim of the goods is sufficient, 
^nd the right of the claimant then attaches 
^wliile the other party cannot by any after 
SLCt affect sueh right. 

III. The goods were not in the posses- 
sion of the defendant : the duties had not 
'\Deei\ paid on the 28th of Apiil, when they 
admitted their insolvency and we had made 

our demand, nor according to the statement 
of one of the defendants, had the goods 
even been entered (although this turns out 
not to be the truth.) 

IV^ The possession had not so far 
changed as to destroy the stoppage, and 
all the reported cases show the right of 
stoppage in transitu under similar circum- 
stances. 

V. The verdict should stand. 

E. H, Owen, contra, relied on the fol- 
lowing points : 

I. The right of stopping in transitu con- 
tinues during the transitu of the goods and 
no longer, when that ends the right 
ceases. 

IL The transiius had unquestionably 
ended before the goods were taken under 
the writ of replevin issued in this cause : 
for the defendants were then, and had 
been some time in the actual corporeal pos- 
session thereof 

III. The transitus had also ended pre- 
vious to the demand on the 28th April, to 
wit : on the day the goods arrived at the 
port of destination, and the freight was 
paid which was on the 7th April, 1842, 2 
Kent, 546. 

IV. But if the transitus had not ended 
previous to the demand on the 28th April, 
still that demand was not sufficient to stop 
them, such demand should have been upon 
themiddleman and not upon the defendants. 

y. The verdict should be set aside and 
(the return of the goods being waived) a 
verdict rendered for the defendants for the 
value of the goods. 



Per Curiam. — This case involves a ques- 
tion in relation to the stopping of goods 
in transitu. The goods in question were 
shipped by plaintiffs to defendants, regu- 
larly consigned to them. They arrived 
in this city. The bill of lading was deliv- 
ered to the defendants by the captain of 
the ship, and the freight was paid to him. 
The goods were entered at the custom- 
house by the defendants, but the duties not 
being paid, they were sent to the public 
store. While they were thus situated, and 
before the payment of the duties, the de- 
fendants failed, and the plaintiffB by their 
agent, demanded the goods of the defend- 
ants who refused to deliver them. The 
question is, whether the right to stop the 
goods in transitu, continued to exist. We 
are of opinion that it did not. We think that 
by the delivering of the bill of lading te 
the defendants and the payment of the 
freight by them, and their entry of the 
goods at the custom-house, the transitus 
was ended. The defendants thereby ob- 
tained such a possession of the goods as 
gave them foil power to control them, as 
against the acts of their former owners. 
We consider the payment of the freight as 
an important circumstance in the case — 
even in the case of a consignee for sale 
merely, the payment of freight gives him 
a lien on the goods, pro tanto, so that the 
owners cannot bring replevin until tender 
of the money paid. We therefore think 
the right to stop in transitu gone. 

Judgment for Defendants. 

COURTOFCOMMON PLEAS 



Before the Hon. M. Ulshoeffer, and 
Judges Ingrauah and Inolis. 

Wan'R V. The Mayor, Aldbrmbn and 
Commonalty of New-York. — April 
16, 1843. 



The expenses under the Registry Law are a county 
charge, and are to be audited and paid out of the 
treasury by the supervisors. Where, iberefore, an 
action was brought against the Corporation of New- 
York for the expenses of printing registry Usts and 
notices fur the election of November, 1841, and it 
appeared that the plaintiil' was employed by the 
Commissioners of Re^stry :— Held, that such ac- 
tion could not be suatamed. 

Assumpsit for work, labor and mate- 
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rials. The cause was tried befare Mr. 
Justice VUhoeffer, in October Term, 1842. 
It appeared that the plaintifT was employed 
by the Commissioners of Registry, to do 
the printing of registry lists and notices 
for the election of November, 1841, and 
that they did such printing, the value 
whereof was $125. 

The defendant's counsel, on the trial of 
tbe cause, moved for a nonsuit, upon the 
ground that by the statute providing for 
the payment of the expenses of the print- 
ing notices and copies of the registry lists, 
the same are to be paid out of the treasury 
of the city and county of New- York, at 
the termination of every election. That it 
was therefore a county charge, that the 
appropriate remedy of the plaintiff's was 
by an application to the Board of Su- 
pervisors to audit or allow the same, and 
in case of a refusal to do so, by an appli- 
cation to the Supreme Court for a manda- 
mus to compel them so to do, and that 
there being no corporate duty cast upon 
the defendant by law to provide for or 
pay such expenses, the plaintiff could not 
matntaio this action against them. 

His Honor, however, refused to nonsuit 
the plaintiff. 1 he jury found a verdict for 
the plaintiff, subject to the opinion of the 
Court on the question above raised. On 
motion for a nonsuit, &c., 

R, Reed^ appeared for the plaintiff. 

X>. Crrahamj for defendants. 

Cur, ad vult, 

XJlsroeffeRj J. — My opinion in this 
case is the same as in the case of Hodges | 
T. TAe Corporation, argued at the same 
time, concluding that the expenses under 
the Registry Law are a county charge, and 
to be audited and paid out of the treasury 
by the supervisors. 1 think that an action 
against the municipal corporation cannot 
be sustained. 

Nonsuit ordered. 



Whhlwrioht 17. Benedict. — March 25, 
1843. 

Where in tn action of Bsianipsit the defence was usu- 
ry, and there was a verdict for the defendant, and 
it appeared that the question of usury was still open 
on the facta, the court granted a new trial upon 
aiSrfaTitt of newly discovered evidence, upon pay- 
ment of coata. 

ASSUMPSIT on a promissory note of which 
the plaintiff was tne bolder and defendant 



the last endorser. The declaration con- 
tained the common money counts, and a 
copy of the note endorsed thereon. Plea, 
general issue, with notice that evidence 
would be given by defendant that the note 
in suit was usurious, &c. At the trial be- 
fore Inglis, J., in January last, it appeared 
that the note in suit was one of two notes 
for SdOO each, one payable six and the other 
twelve months after dafe ; that the said 
notes were originally made to be dis- 
counted at the North River Bank, that 
said notes were offered there, but were not 
discounted, and that they were subse- 
quently discounted by Messrs. Woods and 
Wheelwright. On the part of the defend- 
ants, it was testified that Messrs. Woods 
and Wheelwright gave for the note in 
question 8899 64, reserving for interest 
$100 50, the legal interest being $52 50 
only. That the notes were endorsed by 
defendant and others, for the accommoda- 
tion of one Mead. On the part of the 
plaintiff testimony was introduced to show 
that on Woods and Wheelwright discount- 
ing said notes, Mead owed them a note 
about becoming due for $22.0 36, and a 
memoranfium for cash lent $25. He de- 
sired Mr. Wood to take out of the amount 
of said notes said sums, and to pay him 
the residue, deducting the interest. That 
Mr. Wood informed said Mead that it was 
inconvenient for said 6rm to make this ar- 
rangement; nevertheless, in order to se- 
cure the amount due said firm, being said 
note of $225 36, and $78 on book, Wood 
agreed to take said notes on account, and 
they were accordingly credited to said 
Mead on the books of said firm. At the 
same time Wood paid said Mead $444 60, 
and gave him a note of Woods and 
Wheelwright, payable at sixty or ninety 
days, for $304 50, which note was paid at 
maturity ; that in consideration of said 
transaction, said firm agreed to give said 
Mead further credit, and subsequently sold 
him merchandise to the amount of about 
$30, and that there was still a balance due 
from said Mead to Messrs. Woods and 
Wheelwright. This was denied by the 
plaintiffs' witness, Mead. The judge sub- 
mitted the cause to the jury, who found a 
verdict for the defendant. 

Goddard, now moved for a new trial, 
suppi)rted by affidavits. This motion will 
be granted, on the ground of newly dis- 
covered evidence, consisting of the writing 
signed by Andrew J. Mead, the witness 
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on the former trial. This memorandum 
constitutes the agreement of the parties, 
and cannot be varied by parol proof such 
as was advanced at the trial, unless it be 
also shown that the writing was drawn up 
merely as a cover to conceal a usurious 
transaction. If not to be considered in the 
light of an agreement, it is of equal im- 
portance as evidence, being a memoran- 
dum in writing of the witness, made at 
the time, and signed by him. Even if it 
were not in writing, but a parol admission, 
it would be important and su£Bcient to 
lead to a new trial. It is not cumulative, 
being evidence of a distinct and different 
cbaracter from that on the trial. (GuyoU 
V. Butts, 4 Wend. 379.) It is new, and 
laches are not imputable to plaintiff for not 
knowing it before, the transaction havinc^ 
been inter alios. (See the case in 4 Wend. 
583.) It is exposed to none of the objec- 
tions enumerated in the case stated, and 
that of The People v. Superior Court, (10 
Wend. 285.) See also, 6 Pick. 114. Gard- 
ner V. Mitchell. Oraham on New Trials, 
490, 496. It will also be granted, on the 
ground of the new evidence, that the bill 
of $44 50 which Mead testified was bought 
by Woods and Wheelwright, was bought 
by Woods on his individual account. 
This is very material, as Mr. Mead's ver- 
sion took away our answer to the usury. 
This shows Mr. Mead was mistaken. This 
is within all the rules allowing a new trial 
for newly discovered evidence. The ver- 
dict was against the weight of evidence. 
However, it may have established that Mr. 
lilead thought the bargain usurious.) It 
did not establish any agreement to that 
effect, on the part of Woods. The court 
may take iuto consideration the nature of 
its defence, against a bona Jide innocent 
holder. Ii may be also gathered from the 
whole case, that justice will be promoted 
by granting a new trial. The answers to 
the questions put by one of the jurors, as 
well as much of Lawrence's deposition, 
were either inadmissible, or more weight 
attached to them than they deserved. 

Thompson and Carter, contra. — This 
cause was fairly submitted to the jury, and 
no exceptions taken, and there is no legal 
reason whatever for granting a new trial 
on the case. The affidavits of G. Wheel- 
wright Brainard and W. £. Wheelwright, 
can only be read by plaintiff. (1 J. R. 59. 
Graham on New Trials, 470 and 471.) 
Thn question waa whethM the 9600 no^ 



was usurious in its inception. The state- 
ments in the affidavits offered, do not en- 
title the plaintiffs to a new trial, on the 
ground of newly discovered testimony, be- 
cause such testimony should be material 
to the issue, (but is not.) It must go to 
the merits of the case, and not to impeach 
the character of a former witness, (but this 
is matter of impeachment solely.) It must 
not be cumulative, (but the receipt part is 
cumulative.) It should (but it aoes not) 
appear that the new testimony could not 
have been obtained with reasonable dili- 
gence on the former trial. The plaintiff 
has not been surprised. The learned 
counsel cited the following cases in sup- 
port of their argument. 10 Wend. 285. 
Grah.on New Tnals, ^90; 473; 176; 177; 
482; 463; 464; 465. 

Cur, ad vulU 
Ulsbobpfer, J.^-This is a motion for 
a new trial. The defence in the suit was 
usury, and the verdict was for the defend- 
ant. The motion is mainly on the ground 
of newly discovered evidence, and the cir- 
cumstances are such that I incline to the 
opinion that a new trial may with propriety 
be granted. There was no error at the 
trial, and the new trial, if granted, ought 
to be on the ground of new evidence. As 
the case, however, stands upon the new 
testimony, it will still leave the question of 
usury for the jury upon the facts. No- 
thing that has been produced upon this 
motion is conclusive against the allegation 
of usury. But still I think that the cause 
may properly be directed to be tried 
again, upon the ground of new evidence. 
The plaintiff must however pay the de- 
fendant's costs of the term at which the 
trial was had, and of all subsequent pro- 
ceedings in the cause. 

Motion granted. 

COURT OF COMMON PLEAS. 

Before Sir NicHotAS C. Tindal, C. J., 
and Judges Coltman, Ehskine, Maule 
and Creswell. 

Evans v. Hutton. — Nov. 9ih, 1842. 

OONTBACT— DISSOLUTION OP CONTRACT BT ACT OF THK 
.QOVCBNMBIIT — OBDBRS OP THX PBIVT COUNCIL, IF 
BXLIBO UPON AS AN AN8WBR TO A BRKACII OP CON- 
TBAOT, MUST BS tPBCLALLT BXT OUT—PLXADING, 

Tba difandant nndtrtoak to convty tht plaintiirs 
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goods from LiTerpool* and to land them at Canton. 
On arriving there, the British superintendent of 
trade, acting under the orders of the government in 
England, prohibited the defendant from landing 
the g<K)da, and a loss ensued. In sn action for 
breach of ountract, the defendant pleaded only that 
be was prevented from performance by the officers 
of our Lady the Queen, duly authorized in that be- 
half, and exercising the powers of the governor, 
&c. The officers were appointed by 3 and 4 Will. 
IV., c 93, a. 6, and acted under the orders of the 
Q,neen in counsel, as authorized by section 6. 
Plea held bad, because it did not set out the orders 
nnder which the superintendent of British tiade at 
Canton acted, nor did it set out that the perfor- 
mance oi the contract had been prevented by any 
acknowledged prerogative of the crown. 

Dbhubrbr. The declaration stated that 
the plaintiff, on the 12th March, 1839, 
shipf^ at Liverpool certain goods for 
Canton, which the defendant undertook to 
land there in good order, all and every dan- 
gers and accidents of the seas and navigation 
ofwhatevernatureorkind soever excepted ; 
breach, that the defendant did not do so, 
although not prevented therefrom hy any 
danger or accident of the seas or naviga- 
tion whatever. Special damage ; and 
further, that on the 1st March, 1840, the 
defendant unloaded the said goods out of 
the ship at Manilld, far distant from Can- 
ton, which cost still greater expense to the 
plaintiff. Pleas demurred to : eighth plea, 
that within a reasonable time, 6th April, 
1839, the defendant caused the ship which 
conveyed the goods to sail for Canton, in 
the dominions of the Emperor of China ; 
and that on the 29th October, 1839, the 
ship arrived near that port on the high 
seas ; and that certain persons, being offi- 
cers of our lady the queen, duly authorized 
in that behalf, and then exercising the 
powers of her majesty's government there, 
to wit, Elliot, then being the chief super- 
intendent of the trade of her majesty's 
subjects to and from the dominions of the 
Emperor of China, accoiding to the form 
of the statute in that case made and pro- 
vided, and Smith, the captain of her ma- 
jesty's ship the Volage, then being the 
commanding officer of her said majesty's 
Daval forces there, did, for divers good and 
sufficient causes moving them, and not for 
any wrongful or negligent act or behavior 
of the defendant or his servants, forcibly 
interrupt the said ship, being a British 
ship, from further proceeding to Canton ; 
and did prohibit and prevent the ship from 
proceeding thereto, and did, by virtue of 
the powers and authorities to them in that 
behalf committed, and by means of her 
majafty'a laid naval forces then there, 



being under their command, and by duress 
thereof, forcibly constrain, and still do 
prevent the defendant from delivering the 
said goods at Canton, and because of such 
force and duress, the defendant cannot de- 
liver the said goods. Ninth plea : to the 
whole declaration the same as the eighth ; 
and then, further saying, that a place called 
Hong Kong was then a place of safety for 
the ship, and near to Canton, and to which 
her majesty *s officer did not prevent the 
ship to go, and from whence the goods 
could easily have been conveyed to Can- 
ton, when the restraint should be taken ofi, 
and therefore the defendant caused the 
ship to proceed to Hong Kong ; and that 
due notice of her arrival was given to the 
consignees at Canton, but the consignees 
refused to give any orders as to the goods ; 
and the ship remained at Hong Kong till 
Elliot as chief superintendent, and Smith 
as naval commander, as aforesaid, com- 
pelled the ship to go from Hong Kong; 
and because the neigborhood of Canton 
and Hong Kong was dangeious, &c., and 
because Manilla was the nearest and safest 
port, &c., the ship was taken to Manilla, 
where the goods were unloaded and deli- 
vered to the plaintiff's agent there, to 
await the order of the plaintiff. Demurrer, 
and for eighth plea, that the authority of 
said officers, Elliot and Smith, to prevent 
the ship from proceeding to Canton, is not 
stated as it ought to have been, if atiy such 
authority existed ; that no such authority 
was conferred upon them by common or 
statute law ; and that, if they had such au- 
thority, its nature, and how it was confer- 
red upon them, ought to have been stated 
and shown ; that it is not shown by what 
authotity the said officers exercised the 
power oi her majesti/*s government, and that 
her majesty's government does not by law 
possess the power in the eighth plea 
claimed on behalf of said officers ; that 
the expression " her majesty's govern- 
ment" is insensible and ambiguous, and 
has no known or definite or understood 
meaning in the law ; that the causes mov- 
ing the officers of the government to inter- 
rupt, ^c, are not stated, and that any force 
used by such officers, unless legal, was no 
excuse for the breach of the contract. To 
the ninth plea, the same objections as those 
to eighth ; and also that it consists of other 
matter, upon which the plaintiff cannot 
offer any certain issue, &c. Joinder. 
Bompoi, serjt., for the plaintiff, in sup* 
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port of the demurrer. — One ground of de- 
murrer is, that the defendant has not set 
out any sufficient authority for not perform- 
ing his contract. Here is a contract to do 
a specific act, and the authority by which 
that contract is set aside, should be distinct- 
ly shown ; (see Paradine v. Jane, Alleyn's 
Rep. 27 ;) and to free himself the defend- 
ant should have set out that there was 
such an impediment as an embargo (for 
instance) for which the shipowner could 
not be liable In Gosling v. Higgins, (1 
Camp, 4.51,) it was held, that if goods put 
on board a ship to be carried from one 
place to another, are wrongfully seized by 
the officers of government, so that they 
cannot be delivered to the consignee, the 
owner of the goods has an action for the non- 
delivery against the owner of the ship, 
who must seek his remedy against the offi- 
cers of government. He also cited Blight 
and others v. Page in the note to Tou- 
teng and another v. Hubbard, (3 B. & P. 
295 ) As respects the second plea, the 
defendant has gone into a further detail, 
and Hadley v. Clark and others (8 T, R. 
259,) is against them ; there the defendants 
having contracted to carry the plaintiff's 
goods from Liverpool to Leghorn. On the 
vesseVs arriving at Falmouth in the course 
of her voyage, an embargo was laid on 
her until the further order of council — Held, 
that such embargo only suspended, but did 
not dissolve the contract between the par- 
ties ; and that even after two years, when 
the embargo was taken off, the defendants 
were answerable to the plaintiff in da- 
mages for the non-performance of their 
contract 

Channell, serjt., contra, for the defend- 
ant. — Admitting the general rule, that a 
party, who has not made an express excep- 
tion for his discharge from a contract, was 
bound to abide by the conditions of it, as 
is laid down in Co, Litt. 209, a ; and as 
that doctrine is applied by Lord Kenyon, 
C. J., (in Blight and others v. Page, in the 
notes to Touteng and another v. Hubbard, 
3 B. & P. 296,) to the regulation of com- 
mercial dealings, still it may be said that 
there was an implied exception in favor 
of the defendant, when it was rendered 
impossible to complete the contract in 
consequence of the orders of the govern- 
ment of the country of which both the 
plaintiff and defendant were subjects. It 
was said by Lord Alvaney, C. J., in Tou- 
teng and another v. Hubbard, (3 B. & P. 



296,) that the principle established by the 
various cases which he cited, appeared to 
be this : that, " if a party contract to do 
any thing, he shall be bound to the perfor- 
mance of his contract, if from the nature 
of that contract it is capable of being per- 
formed, and legally may be performed ; 
but when the policy of the state inter- 
venes, and prevents the performance of 
the contract, the party will be excused." 
And in Barker v. Hodson, (3 M. &S.270). 
Lord Elleiiborough said, in a case of af- 
freightment, *• If the performance of the 
covenant had been rendered unlawful by 
the government of this country, the con- 
tract would have been dissolved on both 
sides, and the defendant, inasmuch as he 
had been compelled to abandon his con- 
tract, would have been excused for the 
non-performance of it, and not liable to 
damages." The question then is, whether 
the plea does not in effect allege an oppo- 
sition to the performance of the contract 
by the government of this country. The 
plea is, indeed, very general, but generali- 
ty of pleading is always allowed, where 
but for such generality the pleading would 
have been unnecessarily long ; but how- 
ever general these pleadings are, they are 
not so general but that they offer many 
points on which the plaintiff might take a 
good issue ; as, for instance, on the alle- 
gation that the officers oi her majesty did 
prohibit the ship, &;c. For the rest, it is 
next to impossible that a subject of Eng- 
land resident here, could deduce the au- 
thority from the government of this king- 
dom to the officers in his employ ens^aged 
in foreign countries. He submitted there- 
fore that the pleas were sufficient. 

Bompas, seijr,, in reply. 

TiNDAL, C. J. — I think the plea is bad. 
The defence is, substantially, that the con- 
tract is dissolved by a superior authority; 
and to this end the plea says, that after the 
ship had arrived at Canton, and after the 
defendant had performed so much of his 
contract as should have been performed 
up to that time, he was prevented from 
proceeding in it by persons duly autho- 
rized. There is no statement how these 
persons hitidering the defendant were duly 
authorized. The plea does not stale that 
the prohibition was in exercise of the ac- 
knowledged prerogative of the crown, of 
the right of declaring peace and war ; nor 
does the case fall within the range of those 
which might be cited, in which the disso- 
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lution of the contract is shown, by showing 
that it is to carry goods to a party, who, by 
declaration of war, is made an eneray ; be- 
cause here the contract is not to carry 
goods to an enemy, but to a British sub- 
ject, the agent and consignee of the ship- 
pers at Liverpool. The case here depends 
on the construction of the 6th and 6th sec- 
tions of 3 & 4 Will. IV. c. 93. It is left 
quite uncertain, by these sections, what 
authority the superintendent had. The 
5th section gives him certain undefined 
powers, and the 6th refers to orders given 
to him by ibe Privy Council. We know 
nothing of those orders ; and it is not sta- 
ted that he had any at all from the Coun- 
cil. Both he and the captain of the ship 
might have exercised a sound discretion, 
and acted according to the best of their 
judgment ; but however rightly the super- 
intendent might have been acting, that 
cannot be any reason why his orders 
should make a sufficient defence at law 
for the breach of his contract. The judg- 
ment must be for the plaintiff. 

CoLTMAN, J.*^I am of the same opinion. 
Perhaps it is not necessary that the autho- 
rity should have been stated here with the 
same particularity as in cases in which the 
party is privy to the authority. Here there 
is not, in substance, any authority stated. 
It is merely said there was an exercise of 
authority de facto. The mere fact of El- 
liott being superintendent of trade, does 
not give him the authority contended for, 
unless there are orders in Council, pursu- 
ant to the 6th section of the 3 & 4 Will. IV. 
c. 93, which directs the Council to issue 
such orders ; and no such orders of Coun- 
cil are stated. The plea is therefore in- 
sufficient. 

Erskinb, J.— I am of the same opinion. 
It is properly admitted on the part of the 
plaintiff, that if it had been shown that the 
authorities of this country had interfered 
to prevent the fulfilment of this contract, 
there would have been an answer to the 
action. But such interference by autho- 
rity has not been shown. 

Maitle, J. — I am of the same opinion. 
The case has not been argued on the 
ground of any prerogative of the crown, 
nor have the special orders of the Privy 
Council been relied upon. l*here has been 
no authority therefore set out. The plea 
is bad. 

Judgment for plaintiff on demurrer. 



IN CHANCERY. 

Before the Vice-Chancellor. 
Barned V, Laing. — Dec. 8, 1842. 

Ne Exeat— iSAarp v. Taylor. 

It is too general a proposition to say that a writ of ne 
exeat will not be granted unless prayed for by the 
bill ; for, whtre after filing the original bill, the plain- 
tiflf obtained such information as induced him to 
believe that the defendant intended to co abroad, 
but knew of no facts by which he could prove the 
intent, and afterwards amended his bill, but did not 
state defenrlant's intent to go abruad, nor pray the 
writ, and then U am t certain facts by which to prove 
defendant's intent to go abroad :— Held, upon affida- 
vit of those facts, thai the writ should issue. But 
semble, if the facts from which the inietii to go 
abroad was to be inferred, happened after filing 
the original bill, and came to ihu plaintiffs know- 
ledge in time to be introduced by supplemental, a 
supplemental bill should bo filed, stating such facts 
and praying the wiit. 

This was a motion on the part of the 
defendant, Charles Laing, to set aside an 
order of his Honor the Vice-Chancellor, 
made on the 16th February, 1S41, and to 
discharge the writ of ne exeat regno, which 
issued pursuant to that order, upon the 
ground of irregularity. The order in ques- 
tion had been made and the writ issued, 
upon the affidavit of Charles Mozley, one 
of the plaintiffs ; which, after stating the 
original bill of complaint in this case, 
which was filed on the 12th August, 1840, 
and was against the said Chailes Youne 
and others ; and that the defendants had 
put in their answers thereto ; and that ex- 
ceptions for insufficiency having been 
taken to their answers, they submitted to 
such exceptions ; and that, by an order 
dated 20th January, 1841, the plaintiffs 
were to be at liberty to amend their bill, 
and the defendants were to answer the 
exceptions and amendments at the same 
time; and that, pursuant to such order, 
plaintiffs filed their amended bill on the 
9th February, 1841, and that defendants 
had not yet answered the amendments or 
exceptions. The affidavit then stated, that, 
on the 27th January, 1841, doponent first 
discovered and was informed, and verily be- 
lieved, that said defendant, Charles Laing, 
intended and was about to leave this coun- 
try on a voyage to Sydney, in South Aus- 
tralia ; and that the relief for which the 
said bill of complaint was presented would 
be thereby endangered. It was thereby 
I prayed that the writ of ne exeat regno might 
' issue until defendant C. Laing, should an- 
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swer said amended bill. It was ordered 
accordingly, the same to be marked for 
security in the sum of 500/. The affida- 
vit for the writ was also supported by the 
affidavit of Thomas Stock, who stated that 
on the 12th February, 1841, he went on 
board the vessel of which the said C. Laing 
was master, in the port of London, when 
Laing informed him he was about to sail for 
Sydney on the 25th or 27th of that month. 
Wakefield and Elder ion, in support of 
the motion. It has been decided that you 
cannot obtain the writ of ne exeat, unless 
you pray for it by the original bill ; or, if 
the facts from which the party is supposed 
to be about to leave the kingdom, happened 
aAer the filing of the original bill, and 
which made it right to grant the Writ, yon 
must introduce those facts by supplemental 
bill, and then pay the writ. (Sharp v. 
Taylor, 11 Sim. 50.) From the report of 

Collinson v. , (18 Ves. 353,) it is 

clear that Lord Eld on thought, that if the 
party knew of the defendant's intention 
to go abroad, he must state such facts in 
his bill, and pray the writ ; and that if the 
facts come to his knowledge after the filing 
of the original bil, the bill ought to be 
amended, and the writ prayed. Now, in 
the present case, the plaintiff knew on the 
27th of January, that the defendant was 
going abroad, and on the 9th February, 
plaintiff amends his bill. According to 
the case of Sharp v. Taylor, a supplemen- 
tal bill ought to have been filed stating 
those facts, and praying the writ. A simi- 
lar practice is followed in cases where an 
injunction becomes necessary in the pro- 
gress of the suit 

, Bethell, contrh — There roust be some 
mistake in the report of the case of Sharp 
V. Taylor, in making your Honor say, that 
you could not grant the writ unless it was 
prayed for by the bill : that is stated too 
generally. In that case the intent to go 
abroad was known to plaintiff before filing 
bis original bill. Lord Eldon, in Collinson 

V. , said, page 354, " When this 

prerogative writ came to be applied as a 
civil process, it would have been an extra- 
ordinary exercise of jurisdiction to refuse 
it, merely as not prayed in a stage of the 
proceedings when there was no pretence 
for praying it. If, when the bill was filed, 
the defendant did not intend to leave the 
kingdom, it would have been highly im- 
proper to pray the writ. The omission to 
pray the writ therefore forms no objection." 



The same point was decided in Moore v. 
Hudson, (Madd. & Geld. 218.) And see 
BenmeB'Ne Exeat Regno,{2nd edition p. 91.) 
At the time of amending our original bill, 
we had no certain knowledge that the de- 
fendant intended to go abroad. 

Wak^eld, in reply. 

Vice-chancellor. — I have a distinct 
recollection, that, at the time I made the 
order in this case for the writ to issue, my 
attention was called to the circumstance, 
that the amended bill had been filed on the 
9th February, and that those things which 
constituted knowledge of the fact, namely, 
the clear information from Stock, that he 
was about to leave the kin(;dom, did not 
happen until the 12th; and I ceitainly 
thought it right at the time to grant the 
writ. Now, as to the case of Sharp v. 
Taylor, 1 can understand this, that, if it 
appeared that there was a series of facts 
leading to the knowledge of defendant's 
intent to go abroad, all of which happened 
subsequently to the filing of the original 
bill, and might have been stated by way of 
supplement, it was right to say that they 
ought to have been introduced by way of 
supplement ; but where, as in this case, 
I found that the plaintiff had discovered on 
the 27th January, not a state of facts by 
which he could have proved the intent to 
go abroad, but only such information as in- 
duced him to believe that he so intended, 
which upon the supplemental bill would 
have gone for nothing ; and that, until the 
12th February, afler the filing of the 
amended bill, no certain knowledge had 
come to the plaintiff, it appeared to me that 
this case was not such as would fall within 
that set of cases alluded to in Sharp v. 
Taylor. 1 cannot but think, that, consist- 
ently with the decisions of Lord Eldon, 
and Sir J. Leach, in the cases cited, this 
writ ought not to be discharged ; but, as 
the case of Sharp v. Taylor, is stated in a 
general way, and may have created a 
doubt, I will refuse the motion without 
costs. 

Motion refused. 

On the Court of Review (in Bankruptcy) being 
established in England, a question arose as to how 
the judges (rour of them) were to be addresicd.— It 
was at length arranged that they were to rank with 
the Vice-chancellor, and were to be styled ** Honora." 
On their takioi( their aeata, one of them, (Sir George 
Rose,) remarked, " here we are /our 6y Hamors and 
all the trickt" 
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USES AND TRUSTS. 



BXSULTIMe TRUSTS. 

We have given a few instances of re- 
auhiog trusts before the passage of the 
Rerised Statutes. 

Bj the 1 R. S. p. 728, § 49, before alluded 
to, we find it enacted that '^ Every disposi- 
** tion of lands, whether by deed or devise 
** hereafter made, shall be directly to the 
" pezaoD in whom the right to the posses- 
'* sion and profits shall be intended to be 
" invested, and not to any other, to the use 
'* of, or in trust for such person } and if made 
" to one or more persons, to the use of, or 
** in trust for another, no estate or interest, 
" legal or equitable, shall vest in the trus- 
"tee." 

Now*by this section a material conside- 
ration is involved. I will endeavor to ex- 
plain it. Suppose you were to purchase 
the Astor House, and for some reason best 
known to yourself, you thought proper on 
paying for it (and die payment by you at 
tke time of the completion of the purchase 
could clearly be proved) to take a convey- 
ance in the name of a friend, with a decla- 
ration upon the face of that conveyance, 
that it was to be held in trust for you. It 
appears to me by the above section, no 
estate would vest in the trustee ; that is to 
say, nothing would pass by the conveyance 
from the grantor to the grantee-^the con- 
veyance would be absolutely void. The 
consequence of which doctrine would be 
that, even after you had actually paid the 
money for the estate, as nothing would 
pass by the conveyance, any judgment 
docketed against the owner of the estate, 
even after the conveyance to your trustee, 
would be a charge upon the estate. But a 
different doctrine would seem to prevail 
where the trust is not expressed upon the 
face of the deed^ for we find by § 50, that the 
before named § 49 and previous sections 
" ahaU DOl extend to trusts arising, or re- 
*' salting by implication of law, nor be con- 

TOL. u. 5 



" strued to prevent or afiect the creation of 
'* such express trusts as are hereinafter au- 
" thorized and defined." 

Now let us take the last mentioned case 
again. Suppose that when you contracted 
for the purchase of and paid for the Astor 
House, you took a conveyance in the name 
of a friend, without expressing upon the 
face of the deed any trust at all. It ap- 
pears to me that this very case is provided 
for in § 51, which enacts " where a grant 
'* for a valuable consideration shall be made 
''to one person, and the consideration 
" therefor shall be paid by another, no 
<' use or trust shall result in favor of the 
" person by whom such payment shall be 
** made ; but the title shall vest in the por- 
'* son named as the alien in such convey- 
" ance, subject only to the provisions of the 
*' next section." 

The next section, viz. 52, then goes on 
to state, that " every such conveyance shall 
" be presumed fraudulent, as against the 
" creditors, at that time of the person pay- 
'* ing the consideration, and where a nau- 
" dulent intent is not disproved, a trust 
" ehalt result in favor of such creditors, to 
" the extent that may be necessary to 
" satisfy their just demands." 

The difference, you will see, between 
the two cases, is this : In the case first 
named, no estate at all vests in the trustee, 
while in the latter case it does ; for it is 
declared that the title shall vest in the trus- 
tee, with a resulting trust only in favor of 
creditors to the extent of their demands. 

The 53d section is only declaratory of 
the jurisdiction which equity already pos- 
sessed and exercised, viz., a relief against 
fraud, in all which cases equity has power 
to decree a resulting trust. 

I shall close this subject with an extract 
from the Commentaries of Chancellor 
Kent, 4ih vol. p. 312. 

It is very doubtful whether the abolition 
of uses, and the reduction of all authorized 
trusts to those specially mentioned, will 
ever be productive of such marvellous re- 
sults. The spprehension is, that the boun- 
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daries prescribed ivill prove too restricted 
for the future exigencies of society, and 
bar the jurisdiction of equity over many 
cases of trusts which ought to be protected 
and enforced, but which do not come with- 
in the enumerated list, nor belong strictly 
to the class of resulting trusts. The at- 
tempt to bring all trusts within the nar- 
rowest compass, strikes me as one of the 
most questionable undertakings in the whole 
business of the revision. It must be ex- 
tremely difficult to define with precision, 
and with a few brief lines and limits, the 
broad field of trusts of which equity ought 
to have cognizance. The English system 
of trusts is a rational and just code, adapted 
to the improvements and wealth and wants 
of the nation, and it has been gradually 
reared and perfected by the sage reflec- 
tions of a succession of eminent men. Nor 
can the law be effectually relieved from 
its " abstruseness and uncertainty," so long 
as it leaves undefined and untouched, that 
mysterious class of trusts, '* arising or re- 
sulting by implication of law." Those 
trusts depend entirely on judicial con- 
struction ; and the law on this branch of 
trusts is left as uncertain, and as debateable 
as ever. Implied trusts are liable to be 
extended and pressed indefinitely, in cases 
where there may be no other way to re- 
cognize and enforce the obligations which 
justice imperiously demands. The statute 
further provides, that if an express trust 
ahall be created for a purpose not enu- 
merated, and it shall authorize the per- 
formance of any act lawful under a power, 
the trust shall be valid *' as a power in 
trust." This provision re-animates a class 
of trusts under a new name, with which 
the profession is not familiar, and it opens 
a wide door for future forensic discussion. 
It is in vain to think that an end can be 
put to the interminable nature of trusts 
arising is a great community busy in the 
pursuit, anxious for the security, and blessed 
with the enjoyment of property in all its 
ideal and tangible modifications. The 
usages of a civilized people are the gradual 
result of their wants and wishes. They 
form the best portion of their laws — opi- 
nion and habits coincide ; they are accom- 
modated to circumstances, and mould 
themselves to the complicated demands of 
wealth and refinement. We cannot hope 
to check the enterprising spirit of gain, 
the pride^ of families, the anxiety of pa- 
rents, the importunity of luxury, the fixed- 



ness of habits, the subtleties of intellect. 
They are incessantly active in engendering 
distinctions calculated to elude, impair or 
undermine the fairest and proudest models 
of legislation that can be matured in the 
closet, and ushered into the world under 
the imposing forms of legislative sanction. 



ESTOPPEL BY RECITALS. 

Recitals in a deed as to a particular 
fact, will operate by way of estoppel, so 
far as the parties to the deed are concerned, 
but they will not have this operation so far 
as a general statement is concerned. Sh^- 
ley V. Wright, Willes 9. Rees v. lAoyd, 
Wightw. 123. Holmes y. AiUbie, I Madd. 
551.) But as against third parties, recitals 
cannot be any evidence of the facts con- 
tained in them, unless possession has fol- 
lowed and accompanied the matters there- 
in recited ; in which case that enjoyment 
will be a strong circumstance to prove that 
the facts were actually as they are stated 
to be. Per Lord Gifpord, M. R., Fart v. 
Clarke, (1 Russ. 601.) See also Prouer v. 
WatU, (6 Madd. 59.) So, in a I^te case, 
where a distinct statement of a particular 
fact is made in the recital of a bond, or 
other instrument under seal, and a contract 
is made with reference to that recital, it 
was held, as between the parties to that 
instrument, and in an action upon it, not 
competent to the parties bound to deny 
the recital ; and a recital in an instrument 
not under seal, may be such as to be con- 
clusive to the same extent. But a party to 
an instrument is not estopped in an action 
by another party not founded on the deed, 
and wholly collateral to it, to dispute the 
facts so admitted ; but evidence of the cir- 
cumstances under which such admission 
was made, is receivable to show that the 
admission was inconsiderately made, and 
is not entitled to weight as proof of the 
fact it is used to establish. Lord Coke 
says, however, speaking of estoppel, ''nei- 
ther doth a recital conclude, because it is no 
direct affirmation." {Co. LiU, 352, b.) 
But this is directly disregarded in the case 
to which we allude, as Mr. Baron Parke 
lays down the rules we have cited, " not- 
withstanding what Lord G>ke says on the 
matter of recital in Coke upon Littleton, 
852, b." His Lordship went on to say, 
^ a strong instance as to a recital in a deed. 
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18 foand in the case of Lainitm t. TVtmere, 
(1 Adol. 8c El. 662,) where in a bond to 
secure tbe payment of rent, under a lease 
stated, it was recited that tbe lease was at 
a rent of 170/., and the defendant was es- 
topped from pleading that it was 140/. only, 
and that such amount had been paid. So, 
where other particular facU are mentioned 
in a condition to a bond, as that the obligor 
and his wife should appear, the obligor 
cannot plead that he appeared himself, and 
deny that he is married, in an action on the 
bond. (1 RoU. Abr. 878.) All the in- 
stances giren in Cam. Dig, Ettcppel, A 2, 
nrider the head Estoppel, by matter of 
* writing, (except one, which relates to a 
release,) are cases of estoppel in actions on 
the instrument in which the admissions are 
contained. By his contract in the instru- 
ment itself, a party is assuredly bound, and 
must fulfil it But there is no authority to 
show that a party to an instrument would 
be estopped in an action by the other 
party, not founded on the deed, and wholly 
collateral to it, to dispute the facts so ad- 
mitted, though the recitals would cer- 
tainly be evidence ; for instance : In ano- 
ther snity though between the same par- 
ties, where a question should arise whether 
the plaintiff held at a rent of 170/. in the 
one case, or was married in the other case, 
it could not be held that the recitals in the 
bond were conclusive evidence of these 
facts. Still less would matter alleged in 
tbe instrument, wholly immaterial to the 
contract therein contained; as, for in- 
stance, suppose an indenture or bond to 
c^ontain an unnecessary description of one 
of the parties as assignee of a bankrupt, 
overseer of the poor, or as filling any 
other character, it could not be contended 
that such statement would be conclusive 
on the other party, in any other proceed- 
ings between them. Carpenter v. Buller, 
8 Mee. k Wels. 209. 



U. S. CIRCUIT COURT. 



In the Sxcono Circuit, 

Before tlie Hon. S. R. Bbtts, 

[Sitting as Circuit Judge.] 

Admiralty Seisiant of Oyer and Terminer. 

Turn U. S. V. Joshua Davis and John 
BUnlon. 

WImm prisoMit w«n jdnay iadictsd nndtr ths Act 



of CoDffreMof 1790, f 16, for mud laroenyapoa 
the high aeaa, il was held that the taking originaUf 
roast be upon the high teas tocoD?ictthe priaonera. 

Alao held, that if the jury believed that the taking was 
on board of the veaael while lying in tbe port of Sa- 
vannah, in the sute of Georgia, being one of tbe 
United States, that tbe Circuit Courta of the United 
States of Oyer and Terminer, ait ting in Admiralty, 
had not jurisdiction of tbe offence. 

Also held, that the bringing the property atolen 
away from the port of Savannah to the port of 
New- York, did not give tbe Court jorisdictioo, al- 
though brought on board of an Amenoan veaael and 
on the high seas. 

The Court, on motion of the prisoners counsel, per- 
mitted the case of one of the prieuners to be sub- 
mitted to the jury separate, so that he eonid be used 
as a witness m case he waa found nut guilty. 

The prisoner was called, after his acquittal, aa to the 
pomt where tbe ffoods were originally taken^ 
whether on the high seas, or while Uie vessel lay at 
Savannah, in Georgia. 

The Court held, that at the trial, they would not stop 
the prooeedinss on the ground that the proof did not 
abow a casecleaily within the indictment, but that 
in case the prisoners were convicted, they might 
move in arrest of judgment for tbe variance. 

Tbe Court alao held, that an indictment charging the 
prisoners with stealing goods, the property of per- 
sons unknown, was sufiBcient, and that where proof 
was offered that goods had been stolen on board of 
a vesael on the high aeas, consigned to a mercantile 
firm at the port where the vesael was bound, the 

(proof would be sufficient to convict the prisoners, 
so held, that if there was a reasonsble presnmptioa 
that the taking of tbe property was felonious and 
against the will of the true owner, though such 
owner were unknown, tbst there was sufficient 
grounds to convict the prisoners. 



a£ 



This was sn indictment for grand 
larceny on tbe high eeas, on board of the 
American brig Excel, belonging to the 
port of New- York, under the Act of Con- 
gress of the United States, passed April 
30, 1790, § 16. 

The indictment charged, that the prison- 
ers, on the high seas, on board of said brig, 
took and carried away three pieces of ker^ 
seymere cloth, 14 pairs of boots, 22 silver 
spoons, 10 pieces of table linen, and other 
articles, of the value of $300, the personal 
goods of the master of said vessel, or the 
owners thereof, or belonging to some per- 
son or persons to the jurors unknown. 
Plea, not guilty. 

The prisoners were jointly indicted and 
tried together. The cause came on for 
trial Augiist 5, 1841. 

The District Attorney called William 
Wendell, who testified that the brig Excel 
sailed from the port of New- York for Sa- 
vannah, in Qeorgia, and thence back to the 
port of New- York. That the prisoners 
and another man by the name or Hobby, 
were seamen on board of said vessel. The 
ffOods stolen were consigned to Prince & 
Wylder^ merchants in Savannah, Georgia. 
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The witness farther testified, that he did 
not know to whom the goods belonged, 
but they were a part of the cargo of the 
vessel. He saw Hobby, who was a sea- 
man on board the brig, with a quantity of 
kerseymere, aud also a number of silver 
table spoons, on shore at Savannah, trying 
to sell them. On the return voyage of the 
vessel, Davis told witness that he had been 
sadly cheated by Hanlon and Hobby, that 
they had broken open together the fore- 
hatch of the vessel, took a parcel contain- 
ing three pieces of kerseymere, broke open 
a package and took out 14 pairs of boots, 
and from another box 22 silver spoons, a 
quantity of table linen, sheets and diapers, 
four knives, &c., and that they had only 
given him $10 for his share, when it was 
worth 2 or 300. Witness advised Davis 
to tell the captain, but he answered that 
he was afraid that Hanlon and Hobby 
would kill him if he did. Davis further 
told Wendell, that part of the goods were 
now on board the vessel, in a box, and 
stated where they were placed. Previous 
to the arrival of the vessel at quarantine, 
New-York, Wendell told the captain ; the 
secreted goods were then drawn from their 
^hiding place, and the two men arrested on 
their arrival here. 

The master of the vessel for this voyage 
was next called as a witness, and testified, 
that he had not been aware that any other 
goods than the kerseymere had been sto- 
len, previous to Wendell's giving him the 
information. A bill for this had been pre- 
sented at Savannah, amounting to t98. 
The packages from which the rest had 
been taken probably belonged to the coun- 
try, and sufficient time had not elapsed to 
hear from them. He also stated, tnat the 
men were more likely to have stolen the 
goods while lying at Savannah, than at sea. 
He fuither testified, that the fact of the 
robbery having been committed, was cor- 
roborated by the finding of a box, in a 
house over the fore>hatcb of the vessel, 
which box contained part of the stolen 
property, which had been brought back 
from Savannah to the port of New-York, 
and was not discovered until the vessel ar- 
rived at quarantine, in New^York, on her 
return voyage. The captain of the vessel tes- 
tified that heknewnothingof the robbery by 
the prisoners, until the witness, Wendell, to 
whom the alleged confession was made, in- 
formed him of it on the return voyage, about 
three days before the vessel airived at quar- 



antine, and that he had not until then known 
there was such a box on board the vessel. 
At this stage of the case, the prisoner's 
counsel contended, that the confession of 
Davis should not be considered as evidence 
against him. It was ^iven under circum- 
stances of promise which were not good in 
law, and cited the case of The People v. 
jTAome, Livingston Sf Tracey, reported in 
vol. 4, City Hall Recorder, p. 81. 

Thorn, Livingston and Tracy, were in* 
dieted for a conspiracy to defraud the 
Merchant's Bank in the city of New- York, 
out of $100,000, when the government 
witness testified that he believed the confes- 
siofi of TJiorn^ was made under the injluence ^ 
of the promise of making him a staters etn- 
dence. 

The counsel for the prisoners also took 
another objection, that it did not appear to 
whom the ^oods belonged by the evidence. 
The District Attorney stated that he had 
no further evidence in the cause. The 
counsel for the prisoners, insisted that they 
could not be convicted, as it was necessary 
to prove that the goods taken belonged to 
some person who had a real existence, and 
whose name should be correctly set forth 
in the indictment, and cited 2 Russell en 
Crimes, p. 162 ; ArchhoId*s Criminal Plead* 
ing, 176. The counsel stated the indictment 
did not agree with the statute, the latter 
states that the goods taken must be per- 
sonal property of another, whereas the in- 
dictment says that they belonged to some 
person or persons unknown, and what evi- 
dence have we, said the counsel, that the 
goods did not belong to the prisoners 
themselves. 

The objection to the confessions of Davis 
were overruled by the court. The Judge 
stated that in case the prisoners were con- 
victed they could move in arrest ofjudg- 
ment on a case made for want of sufficient 
proof, should they be advised so to do ; 
but was inclined to hold in the present 
stage of the case, that the proof and the 
indictment charging the prisoners with 
stealing goods, the property of persons 
unknown was sufficient and declined to 
stop the trial. 

The prisoners counsel then stated that 
they wished to call Hanlon, one of the 
prisoners, as a witness in the cause, and 
moved that the case so far as Hanlon, one 
of the prisoners, was concerned, might go 
to the jury separate. His Honor, the 
Judge, then permitted the cooDsel of the 
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prisoner to aabrait bis case on the evidence 
to the jury, who returned a verdict of not 
guaty, 

Hanlon was then put upon the stand and 
was asked where it was that Davis took 
the goods, whether it was on the high seas 
or in the port of Savannah. The witness 
stated that he could not tell, for he knew 
nothing about it 

The prisoner's counsel then summed up 
to the jury, and argued that the weight of 
proof went to show that the robbery had 
been committed at the town of Savannah, 
, in Greorgia, and that therefore this court 
had no jurisdiction in the premises, as the 
act of congress required that it should be 
proved the defendants had '* taken and car- 
ried away the personal property of another 
person on the high seas,'' and that there- 
fore the prisoner must be acquitted, even 
had he been morally guilty of the robbery, 
and asked the court to charge the jury that 
if they believed that the goods were origi- 
nally taken while the vessel was in the 
pott of Savannah in Georgia, that this 
court had not jurisdiction to try the offence, 
and the prisoner must be acquitted on this 
ground. They urged that the act of con- 
gress of 1790, § 16, under which the pri- 
soner was indicted^ did not confer jurisdic- 
tion upon this court for larcenies on board 
of vessels while they lay within the muni- 
cipal jurisdiction of any state in the Uni- 
ted States, or within the municipal juris- 
dicUon of a foreign state. The court there- 
upon, after the summing up of the respec- 
tive counsel, charged the jury. 

1. That it must beproved to their satis- 
faction that a larceny had been committed, 
and if they believed the testimony in this 
cause, there could be no doubt on this 
point. 

2. That it must have been committed on 
the high seas and on board of an Ameri- 
can vessel, that it was a question of fact 
for them to determine from the evidence, 
whether the property stolen had been taken 
white the vessel lay at the port of Savan- 
nah or upon the high seas. If they found 
that the goods were stolen while the vessel 
was on the high seas, they would be bound 
to convict the prisoner ; but if the goods 
were taken while the vessel lay at the port 
of Savannah in the state of Georgia, al- 
though the prisoner morally was guilty of 
the larceny, he could not be punished by this 
court under the act of congress, as the 
statute had not conferred jurisdiction upon 



this court, and the jury would be bound 
under the latter hypothesis to acquit the 
prisoner. 

The cause ;was then submitted to the 
jury, who retired and returned a verdict 
of not guilty, whereupon the prisoner was 
discharged. 

Nashf NohUy Price and Greasleyj for the 
prisoners. 

Ogdm Hoffman and F. Marhury, for the 
United Slates. 



IN CHANCERY. 



Before the Hon. Murray Hoffman, As- 
sistant Vice-chancellor. 

The Hudson Fire Insurance Company 
V. WiNTHROP and others. 

POIKCLOSUBI— 8ET-0FF. 

The assignee of a mortgage is not bound by the 
claims of the mortgagor which existed anterior to 
the giving the mortgage— where, therefore, A. gave 
a bond and mortgage to B., with interest payable 
semi-annually, and upon a default in payment of 
the interest for thirty days, the principal was to be- 
come immediately payable at the option of B., and 
B. assigned to C. who intermarried with O., and D. 
afterwards assigned to the plaintiffs, and thirty days 
had elapsed after six months interest became due, 
whereby the mortgage became forfeited, and in a 
suit to foreclose the mortgage, A. insisted that in- 
asmuch as before B. assigned the mortgage, he waa 
indebted to A., and that as he waa enutled to set- 
off^ such debt againat B., he waa equally entitled so 
to do against his assignee, he having had no no- 
tice of the assignment of the mortgage until 
he was applied to for the interest :— Held, that the 
doctrine of set-off did not apply. 

A mortgage may be made, authorizing a power of aale 
upon a default to pay the interest. 

The hill was filed hy the assignee of a 
hond and mortgage to foreclose the latter. 
The answer involved as a defence, a ques- 
tion of set-off. The opinion states all the 
facts. 

E. H, KimhalU for complainants. 

Hamilton Fi8hf for defendant Winthrop. 

The Assistant Vice-chancellor : — 
On the 1st of May, 1837, the defendant 
Winthrop, executed a bond and mortgage 
to John M. Catlin, in the sum of $5,750, 
payable in 1S47, with interest semi-annu- 
ally. Upon a default of thirty days in 
payment of the interest, the principal to 
become immediately payable at the option 
of Catlin. On the 21st day of September, 
lS37,the bond and mortgage were assigned 
by Catlin to Elizabeth Mackie, which was 
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duly acknowledged^and recorded the 22d of 
September, 1837. Elizabelh Mackie, after 
that date, and before July, 1838, was mar- 
ried to the defendant Foley. On the 9th 
of July, 1838, Foley being indebted to the 
complainants, assigned the securities to 
them aaf collateral to his own bond for 
$5,750, payable also the Ist of May, 
1847. 

Winthrop has paid to Foley the interest 
up to the 15th of Noy., 1838. Sis months 
interest became due on the 15th of May, 
1839, and thirty days having elapsed, the 
bond is alleged to be forfeited, and the 
ifvhole amount payable. The defendant 
says, that no interest was paid on the bond 
from its date to the 15th of Nov. 1837, al- 
though a year's interest was paid from 
15th of Nov., 1837, to 15th Nov., 1838. 
He then avers that before Catlin assigned 
the bond and mortgage, he was indebted 
to him, Winthrop, in a large sum of money 
for monies paid, stock loaned, and interest, 
amounting to $3796 81, referring to an 
account in a schedule annexed. 

He insists that he had a right of set-off 
against Catlin, and has equally such right 
against hia assignee, who takes subject to 
all equities. 

He sets up that he had no notice of the 
Bssimment until Foley applied to him for 
the interest in June, 1838. That he refused 
to pay Foley until he undertook to collect 
from Catlin the interest due on his bond 
to him Foley, and on receiving that, to pay 
hack the interest which was thus paid to 
Foley by him. That he asserted bis right 
of set-off; that Foley told him the securi- 
ties were only collateral, and he would try 
to collect the amount from Catlin. 

That he did not know of the assignment 
to the complainants until about the 15th or 
20th of June last, after the tender made 
by him to Foley. An offer to pay the in- 
terest due on the 1st of May, 1839, is then 
stated upon a condition expressed in a 
written paper, to the effect that it should 
not prejudice his right of set-off, nor 
Foley's right to resist it. 

A tender is also averred of the interest 
upon the amount which the defendant con- 
sidered justly due after making the off- 
sets claimed. He avers that the true 
amount due was $1953 19, and one-half 
year's interest, viz., $58 €0 was all that was 
due for interest at the time of filing the 
bill. 
A aiffiilar offer is atated to have been 



made to the president of the company, the 
complainants, of the interest due from 
the 15th of Nov., 1838, to 15th of Nov., 
1839. I do not think that the question of 
a technical set-off properly arises in this 
case. It is a question whether the assig- 
nee of a mortgage is bound by the exist- 
ence of claims anterior to the giving of the 
mortgage, and whether such a case under 
the general rule of the court, or the parti- 
cular circumstances in this instance, is with- 
in the doctrine that an assignee takes sub- 
ject to all equities between mortgagor and 
mortgagee. 

It appears from the bond and mortgage 
of Winthrop, that it was given for ihe pur- 
chase money of the lot. Catlin states that 
it was wholly distinct from the account of 
Winthrop against him now claimed upon, 
and that there never was an agreement be- 
tween him and Winthrop before 1837, that 
the amount, or any part of it, should be ap- 
plied to the payment of the bond and 
mortgage. It must be assumed to be for a 
bofta jSte advance or a purchase of the lot 
mortgage. Then we have the striking fact 
that, such a security is given for $5750, 
when there was a clear, and settled debt 
of $3255 50, then due for money actually 
paid or stock sold. By examining the ac- 
count A. it will be seen that vrithout inte- 
rest such was the balance of a pure liqui* 
dated demand on the 1st of May, 1837, the 
date of the bond. 

I do not mean to say, that this contra- 
dicts the genuineness of the debt which is 
deposed to positively by Catlin. .It pre- 
sents, however a case differing essentially 
from the great mass of cases m which the 
rule in question has been applied. Those 
cases are of three classes. FvrU, and 

f>rincipally, where the amount claimed in 
iquidation arises from transactions subse- 
quent to the mortgage. I^txi, where the 
mortgage was originally executed, not for 
a given sum of money, but for a floating 
debt, or previous and future advances. 
Thirdly, where at the x^reation of the appa- 
rent debt and securities, there was an agree- 
ment defeating or limiting its operation upon 
certain contingencies. 0£ the former class, 
are Chapman v. RoherUon, (6 Paige, 629 ;) 
Earl ojMacde^dd v. FxUm, (1 Vernon, 
169 ;) Williami v. SorreU, (4 Vesey, 389.) a 
case ofpayments after an assignment. Roate- 
vehy. The Bank of Niagara, (1 Hop. 584 ;) 
Blacral v. Caichpole, (3 Swanst, 79, n. 
JHmn T. St. John, (cited 4 Vesey, 138 ;) 
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Ckapmam ▼. Robertmm, (6 Paige, 269 ;) 
Chambers v. GMwim. (9 Vesey, 204,) con- 
taioa only the general doctrioe. Of the 
second class, are Mathews t. Walwi/n^ (4 
Vesey, 125,) the cases referred to by Lord 
Eldon in bankruptcy, at page 126. In the 
last class, may be noticed Coles v. Jones, 
(2 Vernon, 692,) and Chambsrlam v. Gra- 
ham. (20 Johns. 144.) 

In Chamiberlam v. Graham, for exam- 
ple, the suit was upon a promissory note 
not negotiable, and the defendant offered to 
prove that when it was given, being for the 
price of land, the plaintiff gave him a cove- 
nant that if there should appear to be any 
judgments or liens on the land, the defend- 
ant might pay the same in discharge of the 
note. The note was assigned; but the 
court held that such proof would have 
availed against the assignee. 

In Coles V. Jones and Coles^ Jones had 
given a bond to the defendant Coles, for 
<£130, who assigned it to the plaintiff in 
satisfiu:tion of£&6, and to indemnify him as 
his surety in a bond. Jones was bound 
with defendant Coles to Jewell, in the sum 
of £S0, for which Coles gave him a note 
as indemnity. This was done at the same 
time. The court held that the note must 
be allowed, being in the nature of a de- 
feaz^ce to the bond. I am not prepared 
to say that a set-off would not still lie if 
the suit was between Winthrop and Cat- 
lin. But a technical set-off not being ad- 
missible, the conduct of the debtor must 
be very explicit in asserting his right and 
claiming the deduction at the first moment 
of being apprised of the assignment, or 
at least of a demand for payment. 

Here it is to be noted that the averment 
of Winthrop, that he made such a state- 
ment to Foley, when first called upon, is 
not at all proven. On the contrary, all the 
vouchers produced by him down to the 
last ofiered for Foley's signature, tend to 
establish the contrary. 

The first, of June 28, 1838, is given to 
Winthrop for six months interest received 
€£ him, to be endorsed on his bond to Cat- 
Jin, adding^ ** but I first engage to use my 
best endeavois to collect from Catlin the 
amount of interest due on his bond to me ; 
the bond of Winthrop being assigned to 
me only as collateral security." What 
coold be a more dear recognition of a lia- 
bility than payment of the interest, and ac- 
ceptance of such a receipt 1 

The next receipC, or 27th November, 



1838, is a mere receipt of the half gear's 
interest from Winthrop. And it is not 
until the 23d May, 1839, that he proposes - 
to Foley to sign a receipt which should 
leave the question of responsibility be- 
tween his claim upon Catlin open and un- 
prejudiced. The whole defence, then, 
re3ts upon the testimony of Catlin, who 
states that he told Foley that he was in- 
debted to Winthrop, and judges it was 
about contemporaneous with the business 
while in course of completion. Nothing 
was said of tho amount. He had no idea, 
then, of an offset, as he supposed himself 
.able to pay all his debts. 

Again, he says that he paid the interest 
due the 15th November, 1S37, it being the 
express understanding with Foley that 
Winthrop was not to be called on. All 
this was perfectly consistent with the fact 
that Catlin was the principal debtor, and 
Foley was first to look to him. But not 
inconsistent with the right of Foley to re- 
sort to the collateral security upon Catlin's 
failure to pay. 

J consider it, therefore, clear, that the 
acts of Winthrop justified Foley in con- 
sidering that the mortgage was a subsist- 
ing security, and the vague informatioa 
that some debt existed from Catlin to him, 
is not sufficient to prejudice his right. I 
may observe, that the transfer of such se* 
curities in a commercial community, is of 
no little aid to' business, and justifies the 
strict application of rules to an obligor, 
who issues a clear binding obligation, and 
seeks to defeat it in a stranger's hand, on 
account of demands existing and liquidated 
at its very date. 

A question has been raised, whether a 
decree can be made for more than the in- 
terest. The case of Holden v. GUbert, (7 
Paige, 210,) was upon a mortgage in which 
a default to pay the interest punctually, 
only authorized the power of sale to be 
exercised. But in Noyes v. Clarke (Ibid. 
179,) the condition of the bond was sub- 
stantially the same as in this case, and the 
Court held that the parties had an unques- 
tionable right to make the extension of 
credit dependent upon the punctual pay* 
ment of the interest, at the times fixed for 
that purpose. And if it elapses from the 
negligence of the mortgagor, he shall not 
be relieved. 

But I think that the tender sworn to by 
Tappan, of the whole interest due upon 
the proffered stipulation contained in ex* 
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hibit C, is sufficient to prevent the strict 
forfeiture of the bond. A legal tender of 
the $172 SO was made, provided he would 
sign the receipt. This was on the 14th of 
June, 1839, being for the interest due the 
15th of May. The bill was filed on the 
23d of July, 1SS9. 

The defendant has a right to bring into 
court the interest now due, that is, on the 
15th November last, and the cost ; upon 
doing which, the bill must be dismissed. 
An order of reference roust be entered in 
the usual form, to compute the amount 
due, and as to the divisibility of the pre- 
mises, the sum claimed by defendant, 
Winthrop, by way of offset, not to be al- 
lowed. 

SUPERIOR COURT. 

Before the Hon. Samuel Jones, C. J., and 
Judges Oakley and Vanderpoel. 

Armstrong et al. v. ScHERMEEnoiiN. 

BREACH OP COVXNAKT FOB aUIET S3IJ0TMKZIT. 

A. granted to B. a lease of a houae and lot, No. 113 
Sooth-atreet, New- Vork, containing a covenant for 
quiet enjovment, and B. assigned to C. At the time 
A. granted the lease, the party wall was built on 
the adjoining lot, No. 114 South-stTeet, and A. 'a 
father had entered into an agreement, bv which the 
right merely to insert beams in the walls of the lot 
IM, had been reserved, this agreement hud not. 
however, been recorded. The premises No. ill 
having been deatroyed by fire, it became neceasary 
to pulldown the partv wall and erect a fresh one, 
in doing which the builder had to enter on C.'s 
premises, and shove up the beams of bis house, the 
consequence was thai C. was kept out of the bene- 
ficial use of his store for Eome Ume, and sustained 
a considerable loas in his business:— Held, that A. 
waa liable for such damage aa C. had suatained. 

This was an action for breach of cove- 
nant. It appeared that the defendant, on 
the ist of February, 1838, granted a lease 
of the store and lot No. 113 South-street, 
in the second ward of the city of New- 
York, for the term of 5 years, subject to 
the yearly rent of $1100 and taxes, which 
lease contained a covenant for quiet en- 
joyment, concluding with the words " with- 
out any manner of let, suit, trouble or 
hindrance of or from the said party of the 
first part, his heirs and asaigns, or any per- 
son or persons wkomsoever,** and that such 
lease was assigned to the plaintiff. 

The northerly wall of the store No. 113 
South-street, did not belong to the defend- 
ant at the time the lease was granted by 



him, but to the owner of the adjoining pro- 
perty, 114 South-street; but the defend- 
ant had the right to insert his beams in the 
wall, by virtue of an agreement dated the 
first day of October, 1818, made between 
Peter Schermerhom, the father of the de- 
fendant, the former owner of lot 113 
South-street, and Thomas Ellison, the for- 
mer owner of lot 114 South-street, but 
which agreement was not recorded. 

Thomas Ellison, the son of the before 
named Thomas Ellison, it also appeared, 
by indenture dated 1st April, 1838, ison- 
veyed the house and lot. No. 114 South- 
street, to Oliver State, Junior, William 
Gardiner, and Silas S. Howel, with full 
covenants and warranty, but there was no 
reservation, in such deed, of the right to 
insert beams in the wall in question. 

In January, 1839, the store No. 114 
South-street, was destroyed by fire, except- 
ing the southerly wall, which was left 
standing, though partially injured. 

In the month of April, 1S39, State. 
Gardner and Howell, commenced taking 
down the southerly wall of 114 South- 
street, and to enable them so to do, they en- 
tered upon the plaintiffs' premises, without 
their consent, and also shoved up the beams 
of the plaintiff's house, in each story, which 
occupied a large part of their store, and 
rendered it nearly unfit for carrying on 
their business. 

The cause was tried before Mr. Justice 
Oakley, on the 8th June, 1842. The 
learned judge charged the jury to find a 
verdict for such amount as they should find 
the plaintiff had sustained damage, and 
also to find specially, whether the condition 
of the southerly wall of the store No. 114 
South-street, was such as to make it ne- 
cessary to take the same down in order to 
re-build a store of the same dimensions as 
the former one. 

The jury returned a verdict for tlie 
plaintiffs for $310, and found that the con- 
dition of the southerly wall of No. 114 
South-street, was such as to make it ne- 
cessary to take the same down in order to 
re-build a store of the same dimensions, 
and on the same foundation^as the former 
one. 

A case having been made, the cause was 
argued at the February term. 

L. Livingston, for the plaintiffii, relied 
on the following points : 

1. The lease by defendant to Armstrong, 
describes the prembes leased aa the " stare 
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and lot. No. 113 South-street," and DOt by 
metes and boands, ai^d the lessors thereby 
graoted to Armstrong and his assigns, for 
the term of five years, the use of the whole 
northerly wall of said store, and the ground 
on which the same stood, and covenanted 
to keep him in the quiet enjoyment of the 
same. 

On a sale of premises at auction by the 
above description, the purchaser would not 
be compelled to complete his purchase 
and take a title, unless he received title to 
the ground covered by the northerly wall. 

There cannot be any reason why a lease 
should not be construed in the same way, 
for in all deeds, &c., " if the wards and pro- 
visions are doubtful, they are to be taken 
most strongly against the grantor," but in 
this case, the intention of thfe parties, as 
appears from the lease, clearly ts, that 
Armstrong should quietly enjoy and pos- 
sess the store, including the northerly wall 
thereof, and a covenant therein made to 
that effect, that is, that Armstrong was to 
have the use of the store for five years, in 
the same condition as when the lease was 
made. WhaUon y . Rauffmdn, ( 1 9 Johnson, 
100.) 

II. By the testimony, it appears not only 
that there was no custom in the city of New- 
York, as to building party walls, in 1818, 
when said northerly wall of 113 South- 
street, was erected, but that, until after the 
great fire, it was customary to build stores 
on separate walls, each store having its 
own walls, and Armstrong had a right to 
infer, when be executed said lease, that 
said store had seprarate walls, no notice 
baying been given to him that Scbermer- 
horn did not own the northerly wall there- 
of, but had only a right to insert his bet^ms 
therein. 

III. The defendant, Scherrderhom, when 
be made the lease, knew he had no title 
to said northerly wall, but only an ease- 
ment to the same, which was unknown to 
Armstrong, and concealed from hrm by 
Schermerhorn, and if the defendant did 
not wish to be liable oh hfis coven acTt/ be 
should have provided against it in the 
lease, and not given the lease and cove- 
nant therein in general terms. Armstrong 
not knowing the fact, was unable, spHscially, 
to ffuard against it. 

Had each store been built upon its own 
irralls, the wall of the other store coufd 
hare been taken down, and a new store 
erected without dbtorbing Armstrong. 

6 



IV. There was conclusive evidence to 
show that Armstrong was evicted and dis- 
turbed in the possession of the demised 
premises, by Gardiner, State and Howell. 

V. That the eviction was by title para- 
mount, clearly appeared on the trial, arid 
that Qardfner, State and Howell, were le- 
gally entitled to take the wall down. 

1. By deed of Ellison to Gardiner, 
State and Howell. 

2. By agreenlent, signed by Schermer- 
horn, Ellison, and Gardiner, State and 
Howell, in which 6£dd easement is renewed 
and confirmed to' Schermerhorn. 

8. By the verdict of the jury, finding 
that the wall was unsafe to be fe-built on. 

4. Schermerhorn, by his original agree- 
ment with Dixon and Ellison, was only to 
have a right to use thxit wall as long as it 
existed, and if the wall was unsafe, and it 
was necessary to have it pulled down, 
Schermerhorn's easement being in that 
wall,*only ceased When it was taken down. 

5. If Gardiner, State a;nd Howell, had 
a legal right to take the vi^all do^wn, Arm- 
strong cotild not sue them for trespass, and 
his only remedy is on the covenant in his 
lease. 

0. Although defendant had a valid grant 
of a perpetual right or easement in said 
adjacent wall, from the ancestor of the ven- 
dor to State, Gardiner and Howell, yet 
such grant was an incorporeal heredita- 
ment, that is, an interest ot estate in land, 
and under the registry sCcts existing at the 
time of its creationf, Would, if not recorded, 
be void as against subsequent bona fide 
purchasers without notice. 3 Kent, 402. 
Ex parte Cobum, (1 Cowen, 568.) 1 
Saunders' R. 323. note 6. Wbolrich on 
Ways, p. 2. Cdsley v. Wadsioorth, (6 
East, 603. Mumford v. Whiting, (15 
Wend. 380.) 

7. The instrument by which the grant 
was created, was not recorded at the time 
of the purchase by Slate, Gardiner and 
Howell, of adjacent premises, and they 
were bond fi*de purchasers without notice, 
and therefore had right to take said wall 
down. 

VI. Giving the fea-se fL construction 
most favorable to the defendant, he must 
be titken to have demised to the lessees a 
store of three walls, with its beams on one 
side let into and supported by the wall of 
the adjacent premises. 

VII. The plaintiffs having been evicted 
and disturbed fax their possession of the 
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demised premiseft, and the defendant 
having by the covenant of quiet enjoyment 
created a duty or charge upon himself, to 
maintain and keep the plaintiff protected 
in his enjoyment of the said premises^ he 
is bound to make it good, and he cannot 
set up as a defence that this covenant lias 
been discharged by accident or inevitable 
necessity. Fardine v. Jane, (Alleyn, 27.) 
Bullocks v. Dommit, (6 Term R. 660.) 
Bracknock Canal Nav, Co, v. Pritckard, 
(6 Term R. 750.) Atkinson v. Ritchie, (10 
East, 631.) Lacyy. Lamngton,(\ Vent. 175.) 
Beddock, Ex. v. Wadswmth, (21 Wend. 
121.) Flatt on Covenants, 582; et seq, 590. 

Dana, contra. — The rights of the plain- 
tiif are to be measured and determined 
by what is technically called '* the premises 
of the lease," for the covenant is that those 
premises shall be quietly enjoyed. They 
are *' all that store and lot known as No. 113 
South-street, with the appurtenances." 

All land is supposed to have been actu- 
ally surveyed, and the intention of the 
grant is to convey according to that actual 
survey. Mclvers v. Walker, 9 Cranch, 
173. Per Marshall, C. J. 

All conveyances are supposed to be 
made with reference to an actual view of 
the premises by the parties thereto. Ken- 
dall V. The People, (8 Wend. R. 163.) 

This actual survey and actual view would 
have shown what the case shows, that lot 
one hundred and thirteen is not lot one 
hundred and fourteen, and that a demise 
of the former stopped short at the exact 
line between the two. No part of lot 
No. 114 therefore was demised. Of 
course then the grounds on which the wall 
in question tested was a part of this lot, 
alone it formed no portion of the demised 
pTemises. 

But presumptively, the wall belonged 
to the owner of the soil on which it was 
built ; of course then this wall itself being 
entirely on lot 114, was equally with the 
ground under it not included in the lease. 

Whatever was known as part of lot or 
store 113, was demised, and whatever 
formed no part of either was excluded ; 
and the test is the actual inspection pre- 
sumed to have been made. Every thing 
ostensibly a part of these is within the lease. 
The store was demised with exactly as 
many walls of its own as it actually bad 
and no more. 

In fact, however, the timbers of store 
113, reste d on and the store itself abutted 



against that wall belonging to the other, 
3 Rentes Com, 436. Ostensibly, therefore, 
this was by right the right of abuttal and 
support. This position of the store and 
beams was however no evidence of owner* 
ship either in the wall or in the ground 
under it; for if it were evidence of title, 
twenty years enjoyment of it would create 
a title to the wall and ground by prescrip- 
tion. 3 KeiU's Com. 437. Whereas such 
an enjoyment confers nothing but a pre- 
scriptive right to have the enjoyment con- 
tinued a mere easement. This right being 
enjoyed at the time of the leasA formed 
part of the store and lot to which it waa 
appurtenant and passed along with theoEi 
to the plaintiff. 

The premises granted therefore were 
the store and lot, together with the right 
to use this wall for the purposes of enclo- 
sure and support. 

But purchasers always take property 
subject to its own nature ; the right to use 
the wall of another for enclosure and sup- 
port has its natural limits. No wall but is 
subject to decay and accident ; therefore 
the right is subject to disturbance accord- 
ing to these vicissitudes. If age or casn- 
alty make a removal necessary, then, though 
the right to enjoy may continue, yet the 
enjoyment itself during the interval ceases. 

Again, since this is a right to enjoy the 
wall of another erected for a similar pur- 
pose, this right must in its nature be subsi- 
diary to the owner's own enjoyment. 

If the wall from decay or accident have 
ceased to answer to the owner the pur- 
poses it answered at its erection, he most 
have the right to remove it and to Construct 
a new one. For it never can be presumed 
that in consenting to allow another to use 
the outside of his wall, he meant to de- 
prive himself of all use, not only of the 
inner side, but of the whole wall itself and 
the ground nnder it. Yet this he would be 
held to do, unless he be allowed to build a 
new one when the old had become useless. 
Campbell v. Mesier,(A Johns. C. R. 334, Per 
Kent, C.) But even if this had been a joint 
ownership of the soil instead of the ease*- 
roent^ still the co-proprietor would have had 
the right whenever necessary not otily to re* 
move the wall against his will, but in addi- 
tion to whatever inconvenience thk might 
occasion, compel him to pay one-half of 
the expense of that which had thus ineoni* 
moded him, moch more then might he re- 
move k if he were the owner of tha whol* 
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wall and the whole soil, iDCumbered only 
by a mere easement in favor of the occu- 
pant on the other side. Consequently the 
liability of a right like this to be inter- 
rupted for just causes by the removal of 
the wall, is just as much a part of its na- 
ture as it is of a house to be burned, or a 
horse to die or a vessel to be wrecked. 

The true intent of the covenant for quiet 
enjoyment, is that the several species of 
property demised shall be quietly enjoyed, 
each according to its nature and exposures ; 
the lot as a lot, the store as such ; the ease- 
ment according to the nature of such ease- 
ment; the defendant having undertaken 
against no one of the risks necessarily in- 
cident to such property, except that if the 
store should be burned down the rent might 
stop ; and this covenant has in all things 
been performed. The jury have found 
that the removal of the wall by State and 
Company, was necessary ; and the case 
shows that it was rendered so by fire. And 
this risk the plaintiff assumed as much as 
they did the risk, that the store should not 
. become untenantable in winter for lack of 
fuel, or unprofitable at any time from the 
vicissitades of trade. 

Though it should be admitted (but it is 
not) that the defendant did not in fact own 
the easement which he undertook to de- 
mise, still the plaintiffs have not been 
harmed in consequence. For had he been 
the owner of it, the wall would and ought 
to have been removed when it was ; the 
plaintiflfs loss of business had been no loss, 
and the beams would have been restored 
to their own resting place no sooner. No 
possible right in such an easement could 
have prevented or mitigated any one of 
these things, and an entire absence of all 
right (were it admitted) has not made 
them any worse. State and Company 
acted not under title inconsistent with any 
claimed by the defendant, or expected by 
the plaintiff; but under a power which 
both the defendant and the plaintiff were 
alike estopped by holding such an ease- 
ment under them from disputing ; but had 
there been no fire, no necessity to remove 
the wall ; or, if after the new wall had 
been finished, the plaintiffs had been kept 
<Hjt from enjoying the easement they had 
contracted fur, then the defendant could 
hardly have saved himself from the conse- 
loences of a broken covenant, without 

:>wing himself to have been the owner 



in fact of the incorporeal hereditament 
which he undertook to demise. 

But he did own that easement Those 
beams were inserted, and the wall was 
used for inclosure in 1818 — they were thus 
in 1839 ; thus they continued uninterrupt- 
edly between those periods. All this was 
open, und'isg^ised, apparent to the owners 
of store 114; and what is necessary to 
make title by prescription. 3 Kent*» Com. 
437. 

Again : The right to do all this was con- 
ferred by grant. Of this grant Stale and 
Company had notice. For whatever is 
enou((h to put a purchaser on inquiry, 
binds him with notice of all that such in- 
quiry would have disclosed. The cases 
before cited from Cranch and Wendell^ 
show that the parties to a conveyance are 
presumed to have taken an actual survey 
of the premises. Tuttle v. Jackson^ 6 
Wend. R. 213. Per Walworth, C. And on 
this ground it is, that it has been over and 
over again ruled, that he who buys land 
which another is visibly enjoying, is bound 
to know his rights there, and buys subject 
to those rights. But when State and Com- 
pany purchased, the defendant was in fact 
thus visibly using and occupying this wall ; 
they had in law therefore the same notice 
of his rights as if the grant had been incorpo- 
rated into their own ; and therefore the de- 
fendant had title by grant as well as by 
prescription to the easement which he un- 
dertook to demise. 

Nevertheless, as we have already seen, 
this right formed no impediment against 
State and Company doing what they have 
done. The enjoyers of an easement 
like this can no more dispute the right of 
the owqer of the soil, out of which it 
grows, to do as they did, than a tenant can 
dispute the landlord's right to enter for the 
purpose of demanding his rent or of dis- 
training for its non-payment. The rights 
are equally paramount on the one side, and 
the estoppels equally conclusive on the 
other. 

Of course, then, there is nothing in this 
case in the nature of eviction or ouster; 
for these terms imply a disturbance of 
possession by some right inconsistent with 
that on which the possession is held. They 
imply adversity of claim; but here the 
right of State and Company was consist- 
ent; a right necessarily incident to the 
tenure on which the easement was enjoyed ; 
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a right not repugnant to any undertaking 
made by the defendant, but the exercise of 
-which was one nf the contingencies which 
the plaintiffs themselves assumed the risk 
of, because the right itself is matter of law, 
growing out of the relation of the parties, 
and was to all intents, as effectually re- 
served as if it had been written out at full 
length in fit and proper terms on the face 
of the indenture, and never passes as ap- 
pvrtcnant to land. Aldeny, Murdock, (13 
Mass. 266.) 

Per Curiam. r— In this case a lease was 
made to Armstrong & Co. of a store, con* 
taining the usual covenant for quiet enjoy- 
ment. It turned put that the wall, between 
the lot in question and the adjoining lot, 
No. 1 1 4, stood entirely on the latter ', but 
that when the wall was erected an agree- 
ment was entered into between Schermer- 
horn and the owner of th^ adjoining lot, 
by which S. had a right to insert the beams 
of his store into the said wal]. This agree- 
ment, though m&de many years back, had 
never been put on record. During the 
continuance of the lease in question, the 
adjoining tenement was destroyed by fire, 
and it was found necessary to remove the 
wall and rebuild it. In consequence of 
which, Schermerbom's tenant was kept out 
of the beneficial use of the store, while 
the wall was building, and brought this 
action to obtain compensation. 

The wall in question, though strii:tly not 
a party wall, was substantially so, each 
party having, to a certain extent, a com- 
mon interest in it. As such, it is clear that 
the act of the owner of lot No. 114, in 
taking it down, was, under the circum- 
stances, a legal act. The question is, 
whether the interruption of the' plaintiffs 
in the use of their store, caused by this actf 
was a breach of the covenant in their lease, 
for quiet enjoyment. We see no reason 
why it should not be so considered. The 
covenant was intended to indemnify the 
plaintiffs against the lawful acts of all per- 
sons disturbing him in the possession of 
the leased premises. The defendant might 
have guarded against the consequences pf 
the excuse of the legal rights of the owner 
of the adjoining lot, over the party wall, 
by a proper reservation in the lease ; but 
as he did nott he must now answer for the 
injury sustained by the plaintiffs. 

Motion for a new trial denied. 



Stlfilf»t) is^uutu. 



COJJRT OP QUEEN'S BENCH. 

Before J^ord Penman, C. J., and Judges 
Patteson, CohKBiDDWt WiL^iAM3 and 

WlOHTMAN. 

Michadnuu Term. 
Charleton v. Spencer. — Nov. 11, 1842. 

By articles of sjibmi^pion to arbitration, after reciting 
that the piaintifls claimed a balance of 20U. 9«. 1(W.. 
tol^edue to them from i he defendant, with interest, it 
was agreed that all disputes and diflferences which ex- 
isted l>etween the parties should be referred to the ar- 
bitration of G. B., to determine the account between 
them. An account of the balance claimed bv the 

{»laintifrs up to a certain date Yipd been prtryiously de- 
ivered ; and the plaintitTs afterwards sent to the de- 
fendant a subsequent account, which the defendant 
contended was not intended to be a subject of the 
reference :— Hejd, that the recital ()id pot limit the 
l^eneral power given to the arbitrator to decide all 
matters m difference between the parties. 

Action for non-performance of an , 
award. Tbe declaration stated articles of 
agreenoent, dated 14th March, lb42, be- 
tween the plaintiffs and the defendant, by 
which, after reciting that the plaintiffs 
claimed a balance of 201/. 9#. lO^^., to be 
due to them from the defendant, with in- 
terest from the time of the respective pay- 
ments, it was covenanted and agreed, that 
all disputes and differences which existed 
between the said parties, should be referred 
to the arbitration of George Bates, to de- 
termine the account between the said par- 
ties and the true balance, and to appoint 
how and in what proportions such balance 
should be paid ; and that the arbitrator in 
Majr. 1842, made and published his award, 
and thereby awarded that the true balance 
due from the defendant to the plaintiffs . 
was 190Z. 8«. 2d,, &c., and that the defend- 
ant had refused to pay, &c. The third 
plea stated, " That after making the arti- 
cles of agreement, and before making tbe 
award, to wit, in May, 1842, the plain- 
tiff's claimed of the defendant the payment 
of a certain debt of 120Z., in respect of 
plaintiffs having before then taken up and 
paid a bill of exchange, dated 17th Janu- 
ary, 1840, drawn by Andrew Latimer, upon 
and accepted by the plaintiffs, for the pay- 
ment of 120Z. And that the aaid claim 
of the defendants was another and dif- 
ferent claim to the said claims or either 
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of them in the articles o^ agreement 
mentioned, and did not constitute or form 
any part thereof, or of the account in the 
articles mentioned; and that no dispute 
or difierence in respect of the same or any 
part thereof, existed between the plain- 
tiffs and the defendant at the time of the 
making of the said articles ; and the said 
claim, or the defendant's liability to pay 
the plainufl& the said debt or sum of 120L, 
was Dot nor was any part thereof, by said ar- 
ticles referred to the arbitration of George 
Bates; that the award was made by George 
Bates, of and concerning other matters, 
disputes, and differences, than such as 
were by the articles of agreement referred 
to bim, and of and concerning a dispute 
and difierence between the plaintiffs and 
defendant, which did not exist at the time 
of making the articles of agreement, to 
wit, of and concerning the said claim so 
made by the plaintiff's of the defendant 
in respect of the said debt or sum of 120^., 
and of and concerning the defendant's lia- 
bility to pay the plaintiffs the same ; that 
the said George Bates, in awarding and 
determining that the balance justly due from 
the defendant to the plaintiffs, was 190^. 8s. 
2d,, without the consent or against the will 
of the defendant, awarded concerning the 
said, claim, and as to the defendant's lia- 
bility to pay the said debt of 120Z. to the 
plaintiffs. Replication, that the claim of 
the plaintifl& to the said debt in the last 
plea mentioned, in respect of the plain- 
tiff having taken up and paid the bill of 
exchange in that plea mentioned, did con- 
stitute and form part of the said claim in 
the said articles of agreement mentioned, 
and of the said account in the said articles 
mentioned, and the said claim and the de- 
fendant's liability to pay the plaintiffs the 
said debt, was by the said articles, referred 
to the arbitration of the said George Bates. 
Issue thereon. At the trial before Lord 
Abioger, C. B., at the Summer Assizes for 
Surrey, it appeared that the plaintiffs had 
acted as factors for the North Els wick 
Colliery, in which the defendant was then 
a partner; the partnership, having from 
time to time consigned coals to the plain- 
tiffs, drew bills for the expected produce 
until the 9th January, 1840, when a disso- 
lution of the colliery partnership took 
place, and was advertised in the Gazette 
o£ 14th February. On the 30th of April, 
1840, a balance of 201L 9s. lOd., was as- 
certained between the plaintiffs and the 



colliery partnership, agreeably to an ac- 
count sent by the plaintiffs on the 6th of 
January, 1840, during t) e time when the 
defendant was partner. Cargoes of coals 
had been shipped before the 9th of Janua- 
ry, but the proceeds of them were not re- 
ceived till afterwards. On the 13th of 
March, J842, another account was sent to 
the defendant, headed "New Account," 
and the first item on the debit side was 
under the date of January 18, 1840, " To 
your draft, dated 17th of January, and 
due 20th of March, 120/ " The plaintiffs 
insisted before the arbitrator, that they had 
a right to deduct the proceeds received 
prior to the dissolution of the partnership. 
The arbitrator allowed to the plaintiffs the 
amount of the bill for 120/., and awarded 
the balance stated in the declaration. It 
was objected that the arbitrator had ex- 
ceeded the authority given to him by the 
articles of submission, and it was proposed 
to show that the bill for 120/., formed no 
part of the account intended to be referred 
to his decision. The noble and learned 
judge was of opinion that he could not 
look out of the submission, and that the 
question depended upon the construction 
thereof, and was independent of evidence ; 
and directed a verdict for the plaintiff, with 
leave to the defendant to enter a verdict 
on the third plea. In this term, (Nov. 4,) 

Thcsiger moved accordingly, or for a 
new trial. — The recital of the submission 
confines the general words; and it was 
competent for the plaintiff to show aliunde 
what was the subject matter of the refer- 
ence. (Payler v. Honiersham, 4 M. & S. 
423 ; Simons v. Johnson, 3 B. & Adol. 175 ; 
Upton V. Upton, 1 Dowl. P. C. 400, where 
all the cases are collected.) 

Cur. ad. vuU. 

Nov, 11. — Lord Denman, C. J., deliver- 
ed the judgment of the court. This case 
was tried before Lord Abinger, C. B., who 
thought that he was bound to abide by the 
award ; and we think that there should be 
no rule. It was sought on behalf of the 
defendant to show that the case was with- 
in the principle of Payler v. Homersham, 
(4 M. & S. 423,) and other cases cited ; 
and that the introductory words in the re- 
cital of the submission to arbitration lim- 
ited, the large words in the operative part 
of the submission. But we think that is 
not so. The submission recites certain 
matters, and then proceeds to refer all 
matters in difference between the parties. 
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We are of opinion that the recital does 
not limit the power given to the arbitra- 
tor to decide all matters in difference be- 
tween the parties, but only states the mo- 
tives for the submission to arbitration. 
Rule refused. 



COURT OF COMMON PLEAS. 

Before Sir Nicholas C. Tindal, C. J., 
and Judges Coltman, Erskine^ Maule 
and Crebwbll. 

DoDsoN V. Wentworth. — Nov. 16, 1842. 

BTOPPAGX IN TRAMBITV.* 

Goods were sent from LondoD, to be delivered to T. 
W., or bis assifinees, M ickley Mill, Yorkshire. They 
were con veved from London to York, and then en- 
trusted to the Fly Boat Company, to be taken to 
Boroughbridge. At Boroughbridge they were taken 
into a warehouse belonging to the Canal Navigation 
Company, which had no connexion with the Fly 
Boat Companv. The Canal Navigation Company 
were in the habit of receiving parcefs fur T. W., and 
keeping them till he sent fur them; but they were 
not specifically bis authorized agents for this pur- 
pose. The goods « ere seized by the sheriff, on be- 
half of certam parties, as being still in transitu t — 
Held, they were not in transitu, but belonged to T* 
W., and not to the vendor; as having been landed 
at Boroughbridgi^ they would remain there to await 
the ftirtber direcuon and order of T. W. 

Trover for flax. Plea, not guilty. The 
plaintiff, a merchant in London, bad dealt 
with Wetberald, a flax spinner at Mickley 
Mill, Ripon, Yorkshire ; and the defend- 
ant, as high sheriff of the county, and act- 
ing at the suggestion of Messrs. T. & Co., 
bankers, Ripon, seized a quantity of flax, 
in transitu, from the plaintiff to Wether- 
aid. The goods bought from time to time 
by Wetberald, of the plaintiff, used to be 
sent from London to Hull or York, and 
from those places they were conveyed by 
canal to Boroughbridge; they were then 
sometimes forwarded by canal from Bo- 
roughbridge to Ripon, but more frequently 
the carriage by water ended at Borough- 
bridge, and they were conveyed by land 
to Ripon, or sent for by Wetberald him- 
self; this was the usual course of car- 
rying on business between all parties. On 
th 16th August, Wetberald ordered of the 
plaintiff 100 bales of flax. The flax was 
shipped and sent to York ; there it was 
transhipped in a fly boat, and brought to 
Boroughbridge. At Boroughbridge it 
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was taken out of the fly boat and put into 
a warehouse which belonged to the Canal 
Navigation Company. The Navigation 
Company had no connexion with the Fly 
Boat Company ; but to encourage the 
using of the canal, they took into their own 
warehouse the goods of persons who 
adopted that mode of conveyance, and in 
particular, they often took charge of the 
goods of Wetberald, as here, but the ware- 
house did not belong to him, nor did he 
pay warehouse room for goods placed 
there ; and it was said that the goods in 
question were placed in the warehouse to 
await the orders of Wetberald. Wetb- 
erald had accepted a bill drawn by the 
plaintiff, and before the goods came into 
the actual possession of Wetberald, he, 
Wetberald, had become insolvent; the 
plaintiff, hearing of this, had instructed a 
canal agent at Ripon to stop the goods be- 
fore they came into the hands of the ven- 
dee ; and they were ultimately stopped in 
the warehouse at Boroughbridge ; two 
days after which the defendant seized them 
under an execution, at the suit of T. & 
Co. The case was tried at the Summer 
Assizes for the county of York, 1842, be- 
fore Lord Denman, C. J., and the facts be- 
ing all admitted, his lordship directed the 
jury that the case came within that rule of 
law which entitled the defendant to the 
verdict of the court; namely, that the 
goods were no longer in transitu at the 
time of their seizure by the defendant, 
and therefore were not the goods of the 
plaintiff, but on the contrary the goods of 
Wetberald, and therefore rightly seized 
under an execution against him. Verdict 
fur the defendant accordingly, with liberty 
to the plaintiff to move to have the verdict 
entered for him, and the court to draw all 
the conclusions which a jury would from 
the facta. 

Channell, seijt., obtained a rule accord- 
ingly, and cause was shown against it by 

Bompas, serjt. — The transitus here is at 
an end. The goods are no longer the 
property of the vendor, but of the vendee, 
and being so they are liable to the vendee's 
liabilities. 1 he Fly Boat Company, which 
took them to Boroughbridge, and landed 
them there, had done with them there, and 
the flax would not be moved on any stage 
further, until a new destination was given 
to it by the vendee, for, although the goods 
were sometimes sent all the way on to 
Ripon, and tometimea left at Borougfa- 
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bridge, yet, being so left, tbe Navigation 
Company bad no authority to forward 
them. Tbe cases cited in moving for tbe 
rule, were those of James v. Griffin, (1 
Mee. & W. 20 ; and 2 Mee. & W. 621 ;) 
and Jackum v. Nichol, (5 Bing. N. C. 608,) 
in all of which it was held that tbe transi- 
tus, under the various circumstances, was 
not at an end, hut they were decided on a 
wholly different point to this. [ Tindal, C. 
J. — ^In Dixon and others v. Batdtocn and 
another^ (5 East, 174,) where tbe court held 
that tbe transitus was at an end, the de- 
livery of tbe goods at that point where the 
transitus ended, was to an agent of the 
buyer, and not to any warehouse-man or 
wharfinger.] Yes. But still, at that point 
the goods were to receive a new direction 
from the vendees. In the case of Jackson 
V. Ntchid, (5 Bing. N. C. 508,) the transi- 
tus was not at an end, because the goods 
were never landed in any warehouse, but 
were put on board the lighter to be carried 
to tbe house of Maltby & Co. This case 
is one where the goods remain in the ware- 
bouse, subject to a direction to be taken 
elsewhere. They were shipped in Lon- 
don, to be delivered at Boroughbridge, and 
tbey were so delivered. Tbe case of Dix- 
on ▼. Baldwen, is exactly in point here. 
[Tindalt C. J. There is a case nearer to 
the present than that. — Rowe and another 
V. 'Fickfard and another, 8 Taunt. 83.] So, 
also, Richardson v. Goss, (3 B. and P. J 19,) 
and Foster v. Frampton, (6 B. & C. 107,) 
are cases in point ; all adhere to the maxim 
laid down in Dixon v. Baldtoen, that where 
new directions are required, the transitus 
is at an end. When these goods arrived 
at Boroughbridge, the persons who re* 
ceived them had not any right to send them 
on to Mickley Mill. There is a later case 
in the Exchequer, not reported, which is 
similar to this at all points, except that 
the Yendor had some of the goods away, 
( JVentw&rth v. Outhwaite,) and the ruling 
of the court there, was to the effect that the 
transitus was at an end. Upon the whole, 
1 submit that tbe rule mast be discharged. 
Talfomrd,8eTjt,,{HogginfWBa with biro,) 
contra, for the plaintiff — The transitus 
here cannot be considered at an end. The 
eaae mentioned last« and which bas not 
yet been reported, contains one point which 
most materially makes it to diflbr from 
tbie; that the consignor came and took 
back again a part of the goods. Here, the 
goods arrived at Boroughbridge. There 
is certainly no direction given to take 



them farther ; but they are directed to tbe 
consignee at Mickley Mill, and he is under 
no liability to pay for them at Borough- 
bridge. He then becomes insolvent, and 
locks up the warehouse, taking no further 
step, and then tbe vendor exercises his 
right of stoppage in transitu. Tbe ques- 
tion here is, whether at the time of the 
stoppage the goods are in the actual or 
constructive possession of the vendee. It 
was supposed, in the earlier cases, as in 
that of Hunter v. Beale, that to make a 
stoppage in transitu, the goods must come 
to the actual corporeal touch of the ven- 
dee ; but in Dixon v. Baldwen, Lord Ellen- 
borough repudiates that doctiine, and puts 
the question upon this point ; whether tbe 
party to whose touch the goods actually 
come, be an agent so far representing the 
principal as to make the delivery to him a 
full, effectual and final delivery to the prin- 
cipal, as contra-distinguished from a de- 
livery merely to a person acting as a car- 
rier or means of conveyance to or on ac- 
count of the principal, in a mere course of 
transit towards him. The question here, 
therefore, is, were the goods now in the 
possession of the vendee, they having ar- 
rived at a place at which the vendee might 
have received them if he had thought fit 1 
In fact, tbe case is as to the character in 
which the goods were when they were 
stopped. Tucker v. Humphrey, (4 Bing. 
516,) is like this. There, Parke, J., having 
gone over the facts, says, " Had the goods 
been put in a warehouse on the wharf, 
which the bankrupt had been in the habit 
of using as his own, and had the bankrupt 
been in the habit of marking the goods, 
the transit would have been over. But the 
question is, whether that be the state of 
things." And further on, ** the flour had 
arrived at the wharf," which was its usual 
destination when shipped for Gilbert, the 
bankrupt, "but no act of ownership was 
exercised over it by Gilbert, no invoice, 
no bill of lading ever produced by him, or 
any agent employed in his behalf, till the 
messenger under the commission claimed 
it." And so the court ruled that the goods, 
even had they actually arrived on the 
wharf, were still in transit, and under the 
immediate orders of the vendor or shipper. 
[Tindai, C. J. — In that case tbe goods 
were kept at the risk of the vendor. Here, 
tbe Navigation Company did not consider 
themselves as under the orders of the Fly 
Boat Company. Maule, J. — The ware- 
house belongs to tbe Navigation Company 
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which is different, altogether, from the 
Fly Boat Compaoy, and the goods .are in 
the warehouse till Wetherald shall send 
for ihero ; and the Navigation Company 
say, that if he had sent for them they would 
not have attended to any subsequent di- 
rection of the Fly Boat Company.] The 
question b, in reality, were the goods under 
such circumstances in the warehouse, as 
that, in point of fact, the goods were then 
delivered to the consignee 7 Because the 
warehouse people have before taken charge 
of goods for him, are they to be considered 
to hold them as his agents always? In the 
undefined state of things here, no saniple 
having been taken, for instance, as in F'os- 
tcr v. Framptonf (6 B. & C. 109,) nor any 
act of ownership done by the consignee, 
are not the goods still in transitu ? [Maule, 
J. — The question is, whether the Naviga- 
tion Company holds for the Fly Boat 
Company, or for Wetherald to deliver ac- 
cording to his orders.] 

TiNDAL, C. J. — I think this case falls 
within the principle of Dixon v. Baldwen, 
and the others of the same character ; and 
that the transit was at an end when the 
goods came to the warehouse of the Canal 
Navigation Company. By the bill of la- 
ding, the goods are to be delivered to T. 
Wetherald, at Boroughbridge, or his as- 
signees. They were transhipped at York, 
and put on board barges belonging to the 
Fly Boat Company j they were then car- 
ried to Ripon, and passed on to Borough- 
bridge, and left at a warehouse belonging 
not to the Fly Boat Company, but to a 
company altogether distinct from that. 
The question then is, whether the people 
at the warehouse were to further on the 
goods, or whether thev held them as agents 
for the consignee. 1 he witness says, that 
the people at the warehouse were in the 
habit of receiving goods for Wetherald, 
and keeping them till he sent for them. 
This shows, that the goods being in the 
warehouse, were very much in the same 
situation as if they had been placed, for 
instance, in a wagon of Wetherald's ; and 
the witness eoes on to say, that the Canal 
Navigation Company were not holding the 
goods for the Fly Boat Company, but un- 
til they heard from Wetherald; I can 
scarcely distinguish this case from that of 
Dixon Y, Baldtoen. It is true, that there 
was not, fas far as appears,) any wharfage 
and warehouse room paid by Wetherald ; 
but I do not think that material, because 
it may have been the object o f this Com- 



pany to attract the public to send goods 
by their conveyances, seeing they received 
toll ; and this supposition lets in all the 
circumstances as to no wharfage charge 
having been made, nor any other due 
claimed. I think that Allan and another 
V. Gripper and another, (2 C. &J. 218,) 
bears very much upon this case. The rule 
must be discharged. 

CoLTHAN, J. — It appears by the bill of 
lading, that these goods are to be delivered 
at Boroughbridge^ to T. Wetherald, 
Mickley Mill, or his assignees. Now, 
Mickley Mill is not the place, at which 
alone the transit is to end, but it seems 
used to designate and point out T. Weth- 
erald. Boroughbridge is the place to 
which the goods are to go ; and it appears 
also by the evidence, that that is the place 
to which they are sent, for when they ar- 
rive there, they are handed to a person 
who is in the habit of receiving goods for 
the consignee. It is the same, I think, as 
if they had been delivered on his premises; 
the circumstances of his having a right to 
reject the delivery at Boroughbridge do 
not arise. 

Erskine, J.-><-The question is, whether 
the warehouse of the Canal Navigation 
Company, was in effect the warehouse of 
Wetherald. If so, the goods were at their 
destination. The plaintiff Dodson, had 
nothing to do with the Navigation Compa- 
ny, nor with its warehouse, nor with the 
Fly Boat Company. From all the cases, 
I think that the transit here is at an end, 
and some of the cases are even stronger 
than this^ that of Allan and another v. 
Chipper and another in particular, cited by 
my Lord. 

MAULE, J.-^This rule must be discharged. 
The goods are ordered of the plaintiff, and 
sent by him, and he undertook to deliver 
them to Wetherald at Boroughbridge ; bis 
duty was at an end when the goods were 
at Boroughbridge, and ready to be deliv- 
ered to Witherald. It appeared that the 
Canal Navigation C<Tnapany had often re- 
ceived goods for him. The Fly Boat Com- 
pany had performed their duty when they 
delivered the goods at Boroughbridge, and 
if the Navigation Company held them at 
Boroughbridge ready to deliver them to 
Wetherald when he should send for them, 
the delivery is complete.* 

Rule discharged. 

* The esses referred to in the argument of this 
case, will be found fully stated in Owen on Bankrupt* 
cy, pp. 137, 139| 140. 
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THE LAW OF JOINT STOCK COM- 
PANIES. 

LIABILITT OP DIRECTORS^ 

The qu^ation^ bow far directors are lia- 
ble for misrepresentations contained in the 
prospeclas of the company, is one of con- 
siderable interest. These documents usu- 
ally err on the side of exaggeration ; they 
are composed with sanguine riews, and 
aUhough not usually intended to mislead, 
are cenaioly designed to give the best 
color to the undertaking. One main point 
in this consideration is, of what nature a 
prospectus may be reckoned to be^ It is 
not necessary, in any case to prove that a 
party absolutely knew a statement to be 
false to reader him liable for it. Where 
there is a contract between two parties, the 
representation of a material fact, contrary 
to the truth, is fraudulent in the language 
of the law, although the party making it 
supposes it to be correct ; Cornfoot v. 
Fawke^ (6 Mee. & Wels. 358,) and on a 
representation to induce a party to make a 
contract. Lord Mansfield, [Raw9<m v. WaU 
«0i», Cowp. 758.) lays it down generally, 
that it is equally false for a man to affirm 
chat of which he knows nothing, as it is to 
affirm that to be true which he knows to 
be false. However, there must be a con- 
tract. In Tadey v. Freeman, (3 T. R. 53,) 
which has always been looked upon as a 
leading case on this question « Mr. Justice 
GrMe says, " the cases on this head are 
brought together in Bro., tit. Deceit^ pi. 29, 
and in Fitz Abr. I have likewise looked 
into Danvers, Kitchen, and Comyns, and I 
have not met with any case of an action 
upon a false affirmation except against a 
forty to a contract^ and where there is a 
promise, either express or implied, that 
the fact is true which is misrepresented." 
And it would seem from a recent case de- 
cided in England, Shrewsbury v. Blount, (2 
Scott, 588, N. 8.,) that a prospectus does 
not amount to a contract, and that there- 

7 



fore, to render themselves liable to an ac- 
tion for misrepresentations contained in it, 
it is not enough to show that the representa- 
tions are false. If the directors acted upon 
a fair and reasonably well grounded belief 
that they were true, they are not responsi- 
ble for them, however unfounded they may 
turn out to be. It was also held in the 
same case, that to entitle a party to main- 
tain an action upon the case against the 
Directors of a Joint Stock Company, for 
false and fraudulent misrepresentations in 
the prospectus and scrip certificates issued 
by them, it must distinctly appear that he 
became the purchaser of shares upon the 
faith of such representations. We extract 
a portion of the judgment of Tindal, 

" That the plaintiff did become the pur- 
chaser of shares in the mines, in con- 
sequence of the representations held out 
in the scrip-certificates, the jury, upon a 
full consideration of the facts and circum- 
stances, have thought fit to negative : and 
before we set aside their verdict, we must, 
according to all the practice of Westmin- 
ster Hall, be satisfied that the conclusion 
they have arrived at is manifestly founded 
in error. Let us see how the facts stand. 
The scrip-certificates were issued in 1835, 
at a nominal value of <3620, holding out as 
usual, vast promises. The plainiifi* became 
the purchaser of certain shares in the 
months of July and August, 1836, at the 
price of o£5 per share* It was for the jury 
to say, whether as matters then stood, the 
representations held out in the scrip re- 
ceipts, could have induced the plaintiff to 
lay out his money. One material point for 
their consideration was the market price 
of the scrip receipts, as compared with 
their nominal value. They might very 
properly consider that the fact of his pur- 
chasing o£20 shares at £5 each, was enough 
to put the plaintifi* upon inquiry as to 
whether the concern remained in the state 
in which it was represented to be at the 
time the scrip was fiirst issued. Once issued 
it is to be oDserved, the directors had no 



50 



THE NEW.YORK LEGAL OBSERVER. 



Law Relating to Cluba. 



power to recall the scattered'scrip. Then 
in April, 1S3C, a public meeting of the 
shareholders waa held, and a report pub- 
lished, tending very much to impair the 
primary statements in the scrip certificates. 
It is true there was no evidence to show, 
that this report ever came to the know- 
ledge of the plaintiff. But the jury were 
at liberty to reason a little on the subject. 
A very slight inquiry would have satisfied 
the plaintiff, that the hopes held out by the 
scrip receipts were fallacious. I therefore 
see no objection to the jury concluding, 
that the plaintiff might have arrived at a 
knowledge of the true state of the mine, 
had he used a reasonable and ordinary dili- 
gence. The whole was matter for the con- 
sideration of the jury. They did not be- 
lieve the plaintiff had been misled. It 
must be remembered too, that the plain- 
tiff is an attorney. That fact I urge no 
further than this, that it may be fairly as- 
sumed he is a man of skill, and one not 
likely to have parted with his money upon 
the mere faith of representations of this 
sort, which his experience and knowledge 
of business must have taught him to be 
uniformly replete with falsehood. 

'* It has been objected that the learned 
judge (Mr. Justice Erskine,) erred in re- 
jecting the book said to have been kept by 
Malachi, that ohjectins received its answer 
in the course of the discussion. To make 
it admissible, there ought to have been 
some evidence that it was kept by Mala- 
chi, in the course of his employment as 
the agent of the defendants : there was 
nothing to identify the defendants with it 
at the time it was rejected. It has been 
further objected that the conversation be- 
tween Grout and Harrison, two of the de- 
fendants, and between Grout and Malachi 
upon the subject of the mine and its pros- 
pects, were not legitimate evidence on the 
part of the defendants. Undoubtedly they 
were not evidence that what was said by 
Malachi to Grout, and by Grout to Harri- 
son, was true. But, considering what was 
the subject matter of the inquiry, the issue 
to be tried by the jury being whether or 
not the defendants had acted with hona 
Jides, I am of opinion that the conversa- 
tions could not properly be excluded. Upon 
the whole, the learned judge who tried 
the cause, expressing no dissatisfaction 
with the verdict. I am of opinion that it 
ought not to be disturbed." 

ft will be seen fh)m the same case, that 



directors are not liable for misrepresenta- 
tions made by their agent, if he, in &ct, 
made them without their knowledge or 
instruction, and in reality deceived them 
as well as the shareholders. 



LAW RELATING TO CLUBS. 

A case of some importance with refer- 
ence to the liability of the members of a 
club has recently been decided. It ap- 
peared that some wine was ordered by 
the house-steward of a club, who slated 
that he had authority to do so fFom ipem- 
bers of the committee. It was not shown 
that the defendants bad either persiMially 
interfered in ordering the wine, or been 
present at any meeting of the committee 
when the authority to order the wine had 
been given, but merely that they were 
members of the general body of the com- 
mittee ; and it was held, that under these 
circumstances, the question for the jury 
was not whether the defendants, by their 
course of dealing, had held themselves oet 
personally responsible to the plaiatifis, but 
whether they had individuallyauthorized the 
making of the contract. Lord ABiNesB, Cr 
B., said : *' It is fit that this case should be 
considered again, as it is one of considera- 
ble difficulty. Supposing the jury to have 
been of opinion that the majority of the 
cemmittee had a right to bind the minority 
they might still think that the defendants 
had never done any thing to show that they 
concurred in the authority given to the 
house-steward ; yet, upon the general aum- 
roing up of my Lord Dentnan, they may 
come to the conclusion that the defendants 
were liable ; for, hearing the evidence, and 
particularly what the steward said, that he 
was agent of the committee ; and that he, 
by their authority, ordered the wine for 
the use of the club, the jury might think,. 
if he had the authority of all the members 
of the committee in so dealing with the 
plaintiffs, that they were parties to the con- 
tract, and might reasonably infer that the 
defendants were liable. It appears that 
there was abundant evidence to warrant 
the judge in leaving it to the jury to con- 
sider whether the defendants concurred in 
the authority to the steward, to order wine 
given by some of the committee, and upon 
that ground they might probably have 
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found for the plaintiffs ; but the question 
of the indiTidaal liability of the defend- 
«nU does not appear to have been brought 
distinctly to the notice of the jury. As 
the evidence has been reported to us» we 
cannot »ay we see any proof that any mem- 
ber of the committee held himself out as 
penonally liable to the plaintiffs. If the 
jury had given their verdict upon the no- 
tion that the majority bound the minority, 
that might be a different question- I think 
there ought to be a new trial." ( Todd v. 
Endy, (8 M. & W. 606.) 

So fer for clubs ; but the rule is differ- 
ent in any other kind oi company or pait- 
nersfaip. Thia may be shown from another 
recent ease. A Joint Stock Company was 
formed to work a miae, in which the de- 
fendant became a shareholder and took 
part in its proceedings. The prospectus 
usned on the formation of the company, 
elated that all the supplies for the mine 
were to be purchased at cash prices, and 
no debt was to be incurred ; and the scrip 
certi6catee also bore an indorsement to 
Che same dEhO. The plaintiff supplied 
goods for the necessary working of the 
fnine on the order of a resident agent, ap- 
pointed by the directors to manage the 
mine, which was the customary course in 
such concerns. And it was held by the 
Court of Exchequer, (the same court that 
decided Todd v. Emly) that the defend- 
ant was liable to the plaintiff for the price 
of such goods, notwithstanding the state- 
ments in the prospectus and certificates, 
uoleaa it was shown that the agent had, in 
fact, no authority from the defendant, and 
1\% ^% the plaintiff had notice thereof; Haw- 
ker ▼. Bawme, (8 Mee. & W. 703.) 



U. S. CIRCUIT COURT. 



v. •• Clvc«l« €o«rt for the SowOMnt Dtotrlct 
•r New-lTork. 

{In the Second Circuit.] 

Before the Hon. Smith Thompson, Cir- 
cuit Judge* and the Hon. S. R. Betts, 
District Judge. 

The United States v, Ltnch and Wilder. 
AdmiraUy Sessions of Oyer and Terminer. 

■rroLT AHD mrnsiT. 

Uad«r tba act of Congress of 1835, it was held that 
an iadiamont lay in the U. S. Circiiit Court in 



Admiralty, against the seamen and crew of a Teasel 
who hnd endeavored tocommit a revolt and mutiny 
on board of the ship, while she lay at anchor about 
60 vards from the wharf in the city of New-York, 
ready for sea and in the atream of the East River, 
where the tide ebbs and flows. 

Held, also, that the pilot of a vessel cleared at the 
custom -bouse and ready for sea with the crew on 
board, was an officer of said ship and vessel within 
the meaning, spirit and intent of the act of Con- 
gress of 1835, f 2. 

Held, also, that while the master and roatea of the 
vessel had gone on shore, that the pilot had authori- 
ty to order the crew to duly, and that a diBobedieBce 
of his orders, rendered the prisoners liable to indict- 
ment under the act. 

Held, also, that the master had a discretion as to the 
number of his crew requisite to be employed to 
navigate the vessel while at sea. 

Held, also, that in a criminal caae, the counsel for the 
prisoners had a strict legal ri|;ht to submit the law 
and the facts of the case to the jury, and call upon 
them to say, whether the prisoners were guilty in 
law of the offence charged against them. 

Held, also, that the court in such a case felt themselves 
bound distinctly and positively to charge the jury 
upon the points uf law raised by the prisoner's 
counsel. 

Held, also, that where seamen on board of a vessel re- 
fused to do duty on the ground they were not bound 
to go the voyage by the terms of ine shipping arti* 
cles, and to do the duty which they were ordered to 
do, that they should have made such objection at the 
time of the diaobedience of orders. 

Held, also, that although the state courta might have 
jurisdiction of certain offences committed on board 
of vessels while lying within the municipal terri- 
tory of such state, yet the circuit court of the Uni- 
tediSlates would take jurisdiction and exercise their 
authority in cases of mutiny and revolt, or endeav- 
or to make a revolt on board of such vessel s, by 
virtue of the power conferred in the act of 1835* 
ft 2. 

This was an indictment against the pri- 
soners under the act of congress of the 
United States, passed March 3d, 1835, § 2, 
for an endeavor to make a revolt and mu- 
tiny on board of the American ship Gaston, 
bound on a voyage from the port of New- 
York to the port of Savannah in Georgia. 

The prisoners upon being arraigned 
pleaded not guilty, and the cause came on 
for trial before a jury, and on the trial of 
which the pilot of the vessel in the harbor 
of New-York was called by the govern- 
ment as a witness. The witness testified 
that the vessel had cleared at the custom- 
house for Savannah, Georgia; that the 
crew shipped for the voyage had rendered 
themselves on board, and that the vessel 
had left her fastenings at the v\harf and 
dropped out into the stream, some 60 or 
60 yards from the dock at the foot of 
Maiden-Lane into the East River, and was 
there at anchor when the oftence charged 
against the prisoners was committed. It 
appeared also in evidence, that the master 
and male of the vessel, had rendered them- 
selves on board, that the pilot had also 



62 



THE NEW.YORK LEGAL OBSERVER. 



The United Statei v. Lynch and Wilder. 



come on board to take the vessel down the 
bay and out at sea. The master, finding 
that he had shipped a more numerous crew 
than he needed, went ashore in a boat, to- 
gether with the mate and one or two more of 
the crew for the purpose of leaving them 
behind. That after the master and mate 
had left the ship and gone ashore, the pilot 
directed the prisoners with the rest of the 
crew on board to weigh anchor and drop 
down the harbor into the bay below Go- 
vernor's Island. The two prisoners in 
particular, refused to do so, and refused to 
obey the orders of the pilot. The whole 
crew were dissatisfied, and said they were 
going to sea short-handed, and made an 
opposition to the pilot's orders. This state 
of things continued until one of the offi- 
cers of the vessel returned on board, when 
learning the state of things in regard to 
the crew, he went to the United States 
Court and had the prisoners arrested, and 
they were subsequently indicted for the 
offence, and now put upon trial. The mate 
testified that he had not particularly order- 
ed the men to duty, but he supposed they 
were resolved not to do duty on board of 
the ship by the account the pilot gave of 
them, when he the witness returned on 
board of the ship. 

The prosecutor upon proving these 
facts rested. The cause was then sum- 
med up to the jury, and the counsel fur 
the prisoners stated, that he should insist 
upon the doctrine, that in criminal cases 
the jury were judges both of the law and 
the tacts, and that in the present case he 
intended distinctly to put the case to the 
jury to decide whether the prisoners upon 
the facts proved, had been guilty of any 
offence charged in the indictment. The 
act of congress, passed 3d March, 1825, 
contains the following provision, " that if 
any one or more of the crew of any Ame- 
rican ship or vessel on the high seas, or any 
other waters within the admiralty and ma- 
ritime jurisdiction of the United States, 
shall endeavor to make a revolt or mutiny 
on board such ship or vessel, or shall com- 
bine, conspire or confederate with any 
other person or persons on board to make 
such revolt or mutiny, or shall solicit, in- 
cite, or stir up any other or others of the 
crew to disobey or resist the lawful orders 
of the master or other officer of such ship or 
vessel, or to refuse or neglect their proper 
duty onboard thereof, or to betray their pro- 
per trust therein, or shall assemble with 



others in a tumultuous and mutinous manner, 
or make a riot on board thereof, or shall un- 
lawfully confine the master or other com- 
manding officer thereof, every such person 
so offending, shall, on conviction thereof, 
be punished by a fine not exceeding 
tlOOO, or by imprisonment not exceeding 
five years, or by both, according to the na- 
ture and aggravation of the offence." 

The first point the counsel stated, was 
as to the jurisdiction of this court to try 
the offence charged against the prisoners. 
The vessel lay in the East River, within 
60 yards of the shore, and within the mu- 
nicipal jurisdiction of the city, county and 
state of New- York ; and the learned coun- 
sel argued that when the state courts had 
jurisdiction, the United States courts ought 
not to interfere. That the police depart- 
ment for the city of New- York should 
have been resorted too to preserve the 
peace and enforce obedience on board of 
the vessel ; that if the present act of con- 
gress gave the court jurisdiction, they 
ought not to interfere and clash with the 
state jurisdiction, that under the act of 
congress of 1790, the United States would 
not have junsdiction of this offence. (3 
Wheat. Rep. 390, United States v. Bofan. 

The next point was, that the prisoners 
were not bound to go to sea short handed, 
with any thing less than the original nua>- 
ber of the crew who had signed shipping 
articles for the voyage ; that the master 
had violated his contract with the seamen 
by turning some of the men ashore, and 
the remainder were not bound to continue 
the voyage under such circumstance as ex- 
isted in the present case. 

Third, that the pilot was not the master 
or other officer intended by the act of con- 
gress, as the person entitled to command 
the vessel, and that a refusal to obey the 
pilot while the mate and captain were 
neither of them on board, was not such a 
refusal and disobedience of orders on ship- 
board as would render the men liable to 
indictment under the act. 

Fourth, that the shipping articles had 
not been produced to show that the men 
had shipped for the voyage, or were bound 
to duty on board. 

The district attorney for the United 
States, also summed up to the jury and 
urged the conviction of the prisoners. 

The court thereupon charged the jury 
as follows, viz : 

1. The course proposed by the prison- 
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era' counsel bad been an unusual one, ne- 
vertbeless the court would say tbat the 
counsel for the prisoners bad a strict legal 
right to cal! upon the jury to decide the 
law and the facts in a criminal case, but 
the court in such a case would fully ex- 
press their opinion to the jury what the 
law was, and felt bound in the present case 
to charge the jury distinctly and positively 
upon the points raised by the prisoners' 
counsel. 

In the first place, they would charge 
the jury tbat the locus in quo where the 
ofience was committed, was clearly within 
the admiralty and maritime jurisdiction 
of the United States and of this court. 
Tbat the act of 183/>, was different from 
the act of congress of 1790. In one case 
the statute bad said that the offence if com- 
mitted on the high seas, or any other 
waters within the admiralty and maritime 
jarlsdiction of the United States^ this court 
should have jurisdiction. In the first act 
of 1790, the offence must have been com- 
mitted in a place under the sole and ex- 
clusive jurisdiction of the United States, 
oat of tbe jurisdiction of any particular 
state. That tbe jurisdiction of the United 
States Court, under the act of 1825, ex- 
tended to all places and waters where the 
tide ebbs and flows. 

To the next point, the court charged the 
jury, that it was incumbent upon the pri- 
soners to satisfy the jury that the crew 
left on board were incompetent in point of 
Dumbers to navigate the vessel safely at 
sea; they had furnished no evidence on 
this point, and the master was invested by 
law in the absence of any proof to the con- 
trary, with a discretion as to the number of 
men that would be required to navigate 
his vessel ; all parties were interested, the 
master as well as the crew, to go to sea 
with a sufficient number of men and not 
short handed, and the law would presume 
that he did the best for all parties of what- 
ever was necessary to be done, until proof 
had been offered to the contrary. 

To the third point, the court said that 
they charged the jury, that the pilot was 
within the intent, spirit and meaning of 
the act of congress, an officer on board of 
the vessel, and as such the prisoners were 
bound to have obeyed the lawful orders 
and commands of the pilot on board when 
he had rendered himself on board to pilot 
the vessel to sea ; that the navigation laws 
clearly contemplated tbat a pilot should be 



I employed to take out and bring in vessels, 

1 this was the common maritime usage and 

I custom of all nations ; and that the jury in 

I the present case were bound to consider 

< that the pilot's orders to put the vessel to 

sea was a lawful order of the master or 

other officer of the ship, and that a refusal 

to obey tbe pilot was a refusal and neglect 

of the proper duty of the prisoners on 

board of such ship, and rendered them 

clearly liable under the act of congress. 

To the fourth point, the court stated 
that the shipping articles had not been 
produced, and that if the prisoners were 
really ordered to go a voyage they had not 
shipped for, they should have made the ob- 
jection at the time of their refusal to do 
duty, which they had not done. The court, 
under the circumstances, would presume 
that the orders given by the pilot were 
such as show that the prisoners were bound 
to obey by the terms of the shipping arti- 
cles, and if so, the jury ought to convict 
tbe prisoners. The jury thereupon retired, 
and came into court and said they found 
the prisoners guilty in manner and form 
charged in the indictment. 

The court on a subsequent day passed 
sentence, and ordered the prisoners to be 
confined in the county gaol for 60 days and 
pay a fine of $1 each. 

Counsel for tbe prisoners, Alansan Nash. 
For the United States, the District At- 
torney. 
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ASSAULT WITH A DAKOBBOTO WBAFON. 

Where b distressed Americsn seaman was sent home 
on board of an American vessel by the Consul from 
a foreign couotry :— Held, that he was bound to do 
duty as a seaman when called upon by the mate^ 
although his passage had been paid by tbe Ameri- 
can Consul. 

Held, also, that the male had a right to order such 
seaman to do dutv, unless directed to the contrary 
by the master of the vessel. 

Held, also, that it such seaman was unable to do duty 
the onu» probandi lay upon the seaman to show 
his inability when callt^d upon to do duty. 

Held, that a prisoner mdicted for an assault with a 
dangerous weapon on another, on the high seas on 
board of an American vessel, under the act of 
March 3d, 1825, % 22, would be euilty of theoflfenco 
charged if he could have reached the person intend- 
ed to beassaulied bv extending his arm so as to in- 
flict a blow, although no blow was actually given. 

Held, also, that the person who flourishes or points a 
deadly weapon at another intending personal harm, 
IS guiiiy of an assault within the act of congress, 
altbougn no battery had been committed. 

Held, also, that the pointing of loaded fire-arms with 
an intttit to commit iojury, is an assBuU, although 
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the parties stand at a great distance, provided the 
distance is such that personal injury may be in- 
flicted by the discharge of such fire-arms. 

The prisoner was indicted under the 
act of congress passed 3d March, 1825, § 
22, for an assault with a dangerous wea- 
pon, to uit : a knife of the length of 12 
inches, and of the hreadth of 2 inches, 
done and committed upon the mate of the 
American packet ship called the Mediator, 
on a voyage upon the high seas from 
the port of London, in the kingdom of 
Great Britain, to the port of New-l^ork. 

The act in substance declares, that if 
any person or persons upon the high seas, 
or in any arm of the sea, or in any river, 
haven, creek, basin, or bay within the ad- 
miralty jurisdiction of the United States, 
and out of the jurisdiction of any particu- 
lar state, on board any vessel belonging to 
the whole or in part to the United States, 
or any citizen or citizens thereoC shall, 
with a dangerous weapon, commit an as- 
sault on another, such person shall on con- 
viction thereof, be punished by fine not 
exceeding $3000, and by imprisonment 
and confinement to hard labor not exceed- 
ing 3 years, according to the aggiavation 
of the ofience. 

It appeared in evidence that the prisoner 
was a distressed seaman and consular man, 
sent home by the American consul at Lon- 
don to the United States. The act gives 
the consul the right and makes it his duty 
to send home American seamen who are 
destitute and found in a foreign country. 
(See the act of congress passed 28th Feb- 
ruary, 1803, § 3.) And it is also made the 
duty of the seamen so sent home, to per- 
form such service on board of the vessels 
bringing them to the United States, as they 
shall be able to perform according to their 
several abilities. And by the same act 
the masters of vessels are to receive a sum 
not exceeding $10 for each person so sent 
home by the consuls, vice-consuls, com- 
mercial agents, and vice-commercial agents 
of the United States. 

In this case, two or three days after the 
Mediator had left London, while on her 
voyage, the 2d mate while forward ordered 
the prisoner to take up a knife and scrape 
off the tar from some of the buckets be- 
longing to the ship. The prisoner had not 
thus far been put on duty, but he had lived 
in the forecastle and was sitting down at 
his ease on the spar on the deck of the 
vessel, smoking hia pipe, when the order 



was given. The prieoner was directed to 
proceed aft, man the hatchways, and do the 
duty. He got up reluctantly ; indeed, one 
witness testified that he refused to do the 
duty pointed out to him. The 2d mate 
then seized him by the neck and gave him 
a strong shove forward. He appeared to 
have pushed the prisoner about three or 
four U)et from him. The prisoner tbeu 
drew his knife and turned to the mate, 
threatened to stab him, and told him ha 
would do so if he did not let him alone. 
One of the crew then took up a hand-spike 
and threatened to knock down the prison- 
er if he did not go aft and perform the 
duty; whereupon the man retreated aft. 

The witness called for the govemment, 
was here cross-examined by the prisoner's 
counsel. He stated that when the pris* 
oner drew the knife, and threatened to 
stab the mate, he was about three or four 
feet from him ; that he flourished his knife, 
and told him he would cut him open if be 
approached him. 

The counsel for the prisoner and the 
United States respectively summed up to 
the jury. 

The counsel for the prisoner, submitted 
that the mate was the aggressor ; that be bad 
no right to call upon the prisoner to do 
duty in the manner he did, unless by the 
order of the captain. That the mate had 
assumed to put the man on duty without the 
captain's orders, and the prisoner in such 
a case was not bound to ooey. The coun- 
sel also urged, that it had not been shown 
that the man was able to do duty, within 
the meaning of the act of congress. That 
the prisoner, although he had drawn his 
knife and flourished it at the mate, yet be 
was not guilty of having committed an 
assault upon the mate, within the meaning 
of the act of congress. That in order to 
bring the prisoner within the act, he must 
first have been within reaching distance of 
the mate, so as to have inflicted the blow 
upon him if he designed it. 

2d. That the assault, if committed within 
reaching distance, must have been made 
in such a manner as that the jury would 
be bound to infer circumstances of force 
and harm, in respect to the mate or the 
person assaulted. There should be such 
acts of violence, or such threats, menaces* 
signs or gestures, as might give ground to 
the person assaulted to apprehend some 
injury or danger of his person while atand* 
ing in the defence of himaelf. 



THE NEW-YQEK LEGAL OBSERVER. 



55 



The United States y. Hollaad. 



Li this case the mate had shoved the 
prisoner, aod the fair inference was that 
he bad shoved him beyond the reach of 
the knife, when the prisoner turned upon 
the roste, and it then became optional 
with the mate whether he would come to 
closer quarters or not. He certainly was 
not bound to do so, and that therefore the 
prisoner was entitled to an acquittal. 

The District Attorney for the United 
States, contended that the prisoner clearly 
had been guilty of an assault with a dan- 

Sorotts weapon, that he was bound to have 
one daty when called upon by the mate ; 
that the prisoner should have proved on 
trial bis inability to have done the duty 
required of him, if that was his excuse. 

The Court thereupon charged the jury, 
that distressed American seamen who are 
sent home, are bound by law to render what 
assistance they can in the ship's service, 
while on their passage, and this, although 
tb«r passage is paid by the United States. 
That lit the present case, the order of the 
mate appeared to have been a proper one, 
and the mate had the right to call on the pri- 
soner to do duty on shipboard, unless the 
captain bad ordered to the contrary. That 
io esse the prisoner refused to do duty, the 
officer had the right to remove or send him 
aft in a naikd manner. That the pushing 
in (bis case, did not appear to have gone 
beyond the line of duty on the part of the 
mate. The court said that they would not 
undertake to lay down any definite rule 
bow near the parties must be to each other, 
to enable one of them to commit an as- 
sault upon the other, within the meaning 
of the act of congress ; and with a dan- 
gerous weapon, no battery need be proved 
to b^ye been committed ; the assault alone 
was sufficient, that if the parties stood 20 
feet apart, the prisoner could not have 
been guilty of an assault in this case, but 
had he held a loaded pistol or gun, and 
pointed it at the mate in a threatening 
attitude and manner, he would have been 
guilty of an assault within the act, even had 
the parties stood at a great distance, so 
long as the distance was such that execu- 
tion or barm might arise to the mate from 
the discharge of the fire-arms. He said 
tb^tf in the present case, the mate had 
sworn that the prisoner was three or four 
feet from him; that is, he had shoved ihe 
man forward three or four feet when he 
took faim by the collar. The prisoner had 
committed no battery upon the mate, but 



if the prisoner was so near the mate as to 
have been able to have inflicted a blow 
upon the mate with his knife, had he so 
intended by extending his arm the length 
of it, he was clearly guilty in law of the 
assault, and ought to be convicted; but 
should the jury be of opinion, that the 
prisoner stood at such a distance from 
the mate when he drew his knife and 
flourished it, that he could not have pos- 
sibly reached him, the prisoner was not 
guilty in law of the ofience charged in the 
indictment. 

The jury thereupon retired, and return- 
ed a verdict not guilty. 

For the prisoner, A. Nash. 

For the United States, District Attorney. 



Before the Hon. S. R. Betts. 

[Sitting as Circuit Judge.] 

Admiralty Sessions of Oyer and Terminer, 

The United States r. Holland. 

OBAND LABGSNY 02T THB HIGH 8EA8. 

Where a prisoner was indiclcd for a larceny on ehip- 
board on the high aeaa, on a voyage from the port 
of Liverpool to the port of New- York, for taking 
the ship's provisions, and disposing of them to the 
steerage passeogrers :— It was held, that the indict- 
ment was sustainable under the act of congress 
passed April 30, 1790, § 16. 

Held, aim), that although the steward of the vessel, 
had charge of the provisions for the voyage, yet 
when he acted in the capacity of cook and steward 
for the vessel, and disposed of the provisions to the 
steerage passengers, it was a question of fact for 
the jury to determine whether the taking of the 
property originally was felonious. 

Held, also, that ^hen the jury found the prisoner 
guilty, that under the act of congress above men- 
tioned, they should assess in the verdict for the 
value of the property taken. 

The prisoner was indicted hy the grand 
jury of the Southern District of New- 
York for a grand larceny committed on 
hoard of the American ship "Mary How- 
ard/' on the high seas, on a voyage from 
Liverpool to the port of New-York. 

The indictment was founded upon the 
act of congress passed April 30, 1790, § 
16, which among other things declares, 
"that if any person upon the high seas, shall 
take and carry away with an intent to steal 
or purloin the personal goods of another. 
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such person so offending his counsellors, 
aiders and abettors, knowing of, and privy 
to the offences aforesaid, shall, on convic- 
tion, be fined not exceeding the four- fold 
value of the property so sold, embezzled 
or purloined, the one moiety to be paid to 
the owner of the goods, and the other 
tnoiety to the informer and prosecutor, and 
be publicly whipped not exceeding thirty- 
nine stripes/' 

The whipping has been abolished by a 
subsequent act of congress. 

The indictment alleged that the prisoner 
on said voyage on board of said vessel, did 
take and carry away with intent to purloin, 
and steal the same, fifly pounds of meat 
and fifty pounds of bread, the personal 
property of the owners of said vessel. 

The prisoner, upon being arraigned, 
pleaded not guilty. 

On the trial the principal witness intro- 
duced on the part of the United States, 
was Samuel Ware, the master of the ves- 
sel, on said voyage. He testified that the 
vessel was an American vessel, and that 
the prisoner was the cook of the vessel for 
the voyage ; that the prisoner shipped at 
New- York, went the voyage to Liverpool 
and returned on the homeward voyage to 
New- York ; that his vessel on the home- 
ward voyage brought out something near 
200 steerage passengers, who occupied 
the steerage of the ship ; that his crew 
were some 12 or 14 in number ; that on 
the homeward voyage, the prisoners duty 
was to cook the provisions for the crew 
and officers of the vessel ; that he might 
cook also for the steerage passengers at 
the galley, they finding their own provi- 
sions ; that he took pay for cooking, but 
that it was against the rules of the ship, 
strictly speaking, for the cook to do any 
other cooking than what was required for 
the officers and crew ; that it was some- 
what of a privilege or perquisite for the 
cook to do any cooking for the steerage 
passengers; that in no case was ft the 
privilege or right of the cook to supply 
any of the passengers with provisions of 
any kind ; tliat steerage passengers fur- 
nished themselves with their own food 
and provisions for the voyage > that these 
were the terms upon which all of the 
steerage passengers were taken on board 
of vessels, carrying steerage passengers 
across the Atlantic. 

That he knew of no exception, it was 



the general usage of trade. The witness 
also testified, that in the first place the 
steward of the ship dealt out the pro- 
visions every day to the cook, to prepare 
them for the crew and officers of the vessel 
by cooking, and that he had no right to 
take any other provisions than such as 
were designated by the steward. It also 
appeared, that the prisoner acted both as 
steward and cook, during a considerable 
portion of the homeward voyage. That 
on the outward voyage to Liverpool, no 
steerage passengers were carried out ; that 
a certain number of pounds of meat and 
bread, were dealt out to the cook daily, 
which were abundantly sufficient for the 
crew and officers of the vessel ; that 
they had the same number of officers and 
crew coming home to New- York, that they 
bad when the vessel was on the outward 
voyage to Liverpool ; that on the out- 
ward voyage, the crew were satisOed with 
their provisions, they had abundance; that 
on the homeward voyage, the crew were 
continually complaining that the food was 
short in quantity, while the witness found 
that full two barrels more of beef were ex- 
hausted in the same time on the homeward 
voyage, than when she was on the outward 
voyage. That the bread was also con- 
tinually running short, and the witness 
found that his beef and bread became 
almost exhausted before he got in, when 
he had put up a very large supply for the 
voyage. 

The witness to a question put to him, 
stated that he never had seen the cook, 
give any provisions to the steerage passen- 
gers, but he was satisfied that it had been 
done, as some of the hands had complain- 
ed to him that such was the case, and the 
witness stated that he had no doubt he 
had lost from $50 to $ 1 00 worth on the 
voyage, and perhaps more. He had charg- 
ed the cook with purloining the provisions, 
but got no satisfactory answer. It was 
proved by several witnesses, that they had 
seen the prisoner take the bread of the 
ship and sell it to the steerage passengers. 
They had also seen him boil meat fur the 
officers and crew of the vessel, and that 
pieces of it had been sent below by the 
prisoner. On one occasion they saw the 
prisoner, while cooking for the ship, take a 
piece of meat out of the pot at the galley 
and wrap it up in a cloth and give it lo 
a person who came on deck lor it, and then 
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it wu carried below among the steerage 
paiseBgera. Otber acts of the prisoner 
were proved, such as that be bad taken 
money from the steerage passengers for 

STOvisions; indeed, there could be but 
ttle doubt but that the prisoner bad pur- 
loined and disposed of more or less ot the 
ship's provbions from the galley to the 
steerage passengers on the voyage. How 
mad), it did not distinctly appear. The 
prisoner introdaced no evidence direct for 
his defence ; but he endeavored to show 
by cross-examination of the witnesses 
against him, that be had a privilege of 
cookiog on the voyaj^e for the steerage 
passaogera, and that it was known to the 
master and officers of the vessel. 

The case being closed the prisoner's 
counsel submitted to the court the follow- 
ing propositions, and asked the court to in- 
struct ue jury that under the evidence as 
it appeared, the prisoner could not be con- 
victed of the oflfence charged in the indict- 
ment 

1. That the prisoner being both cook 
and steward of the vessel on the home- 
ward voyage, he bad the custody of the 
promiaoB of the vessel, and therefore he 
cooJd not be convicted of a larceny as 
charged in the indictment ; that to make 
out the crime of larceny, it must appear 
tbst there was an intent of stealing the 
property when it first came to the hands 
of the d&nder, and at the very time of his 
&nX receiving ic. (3 ChittjfB Commm^ Lau>^ 
p. 920; 3 MiiuU, X07,) The case was 
similar, said the learned counsel, to that of 
a man intending to go a distant journey, 
hiring a borne &irly and bona Jidt for that 
porpuae, and evidences the truth of such 
mtention by actually proceeding on the 
way, but aifterwards rides o£f with the 
horse. There no theft would be committed, 
hecause the felonious design was imagined 
snbseqoeDt to the delivery, which was ob- 
tained without fraud or design- (1 HaU*$ 
Pleas tf the Crown. 504 ; 1 HawJMi Pleas 
cfike Oravm, 33^ § S ; 2 Ba$t'$ Pleas qfthe 
Ormsm^ 694.) In the present case the pro- 
perty bad been delivered to the prisoner 
upon tmat, and although he had converted 
it, such conversion did not amount to larce- 
ny. Arehbcid^s Orim. Plead. 186. 

The learned counsel also urged that the 
present cose was properly one of embez- 
zlemmit^ and not ot larceny, under the act; 
and OS the prisoner had been indicted for 
ooe oCfoocey and if leund guilty, bad been 

8 



shown to have committed another ofience 
not named in the indictment in the act of 
congress, he ought to be acquitted. The 
act was technical, and used the terms of 
taking and carrying awsy ; whereas an 
embezzlement was properly neither, but 
was only a species of larceny, applicable 
to cases of servants coming into possession 
of property by virtue of their employment, 
and afterwards conveiting the same to their 
own use. (2d R. S. of the state of New- 
York, p. 678, § 69.) 

The District Attorney, contra^ submitted 
that there had evidently been a series of 
depredations by the prisoner upon the pro- 
perty that belonged to the owner, and that 
every successive depredation might be 
used as an argument against the prisoner, 
that be had taken the property, or some 
portion of it, with a felonious intention. 
Tbe intent might reasonably be inferred as 
to the excess of the provisions used by the 
cook over and above what was necessary 
on the voyage ; ^he difference between the 
outer voyage and the homeward voyage in 
the quantity of the provisions was very 
great, and upon this difference in quantity 
it was that the jury ought to infer a felo- 
nious iDtention; the learned counsel re- 
quested the court to charge the jury, that 
the prisoner was guilty of the offence 
charged in the indictment, if they believed 
the testimony brought against hiro< 

His honor, Judge Betts, then charged 
tbe jury. 

1. That in order to constitute a larceny 
there must be a taking of the goods either 
actual or constructive; that an actual 
taking of the goods was where the owner 
retained possession and the goods were 
taken against his will, or without his con- 
sent; that where there is a constructive 
taking the owner may in fact deliver the 
goods to another, but in law he is deemed 
to retsin possession of them ; that a taking 
from the constructive possession of the 
owner in the present case was sufficient, and 
it become a mere question of fact for the 
jury to determine, whether the ^oods had 
been obtained by the prisoner with a felo- 
nious intent; that if they believed the 
prisoner had intended to make away 
with the provisions of the vessel when he 
received them for cooking, that in such a 
case it was larceny for all the ffoods he had 
disposed of; that if the jury believed that 
be nad taken possession of tbe provisions 
in tbe first instance fairly and without a fisle- 
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nious intent, tbey ought to acquit the pri- 
soner under the indictment ; and if they 
found him guilty, they were to assess the 
value of the property taken. "Whereupon 
the jury retired, and came into court, and 
said they found the prisoner guilty in name 
and form charged in the indictment, and 
they assessed the value of the property 
taken to $10. 

The prisoner was hrought up for sen- 
tence ; the court impoeed a fine of $40 
upon the prisoner, who was to stand com- 
mitted until the sum was paid, not exceed- 
ing a term of six months imprisonment in 
the county jail. 

COURTOFCOMIVION PLEAS 

Before the Hon. M. Ulshoeffer, and 
Judges Ingraham and Imglis. 

Ketcuum Public Administrator, and Ad- 
ministrator de bonis non of Valeton, 
deceased, v, Mobrell. 



Where the declaration described the public adminis- 
trator in bis representative character, and as ad- 
ministrator dt bonis non:— Held, that it ^as not 
bad for duplicity. 

Wherein a suit by the public administrator, the con- 
clusion of the declaration did not aver the death of 
the intestate, but recited that the surrogate granltd 
to the plaintiff after A.'s death letteis de bonis non 
of the goods, &c. of A. at the time of his dtath, 
who died intc«tate, in due form of law, &c. :— Held, 
that such statement ought to have preceded the 
averment, and that theoiitifeiBion was fatal on special 
demurrer. 

Where th« plaintiff in (he bepinningof his declaration 
sets forth his special clieracter, he may in all sub- 
sequent parts refer to hiniFtIf as ** the said jdaintij'" 
but at the trial he will have to adduce evidence to 
aubatantiate his right of action in bis special cha- 
racter. 

The count for money lent, in a suit by the plaintiff in 
his official character, < annoi be trastaineei. 

The allegation that adminibiration was grouted to the 
plaintiff in due form of law, does not put in issue 
matters of law. 

Where letters of administration had been granted to 
the plaintiff's predecessor of the intestate's gooda, 
&c., the profert should have set forth such facts, 
and that such letters had been revoked. 

Demurrer. The declaration was as fol- 
lows : " Edgar Ketchum, public adminis- 
trator in the city of New-York, and ad- 
ministrator de h^i non of the goods, chat- 
tels and credits of James Valeton, de- 
ceased, by, &c. complains of John A. Mor- 
rell, defendant, &c. by filing a declaration 
pursuant to statute. For that whereas the 
said defendant op, &c* at, &c. waa in- 



debted to the said plaintiff in the sum of 
^ye hundred dollars, lawful money, &c. 
for so much money before that time lent 
and advanced, &c. And whereas also, the 
said defendant afterwards, &c. was in- 
debted, &e. for so much money before that 
time paid, laid out, and expended, 6u:, 
And whereas also, the sard defendant after- 
wards, ^c. was indebted, &c. for money 
before that time had and received by the 
said defendant to and for the use of the 
said plaintiff, &c. Nevertheless the said 
defendant, &c. although, he. hath not yet 
paid, &c., and thereof the said plaintiff 
brings suit, &c. to whom as public ad- 
ministrator as aforesaid after the death of 
the said James Valeton, to wit, on, &c. at, 
&c. administration of all and singular the 
^oods, &c. which were of the said James 
Valeton, deceased, at the time of his death, 
who died intestate, (left unadministered, 
Sec.) by D. B. Ogden, surrocate, &c. in 
due form of law was granted. But, &c« 
And the said plaintiff brings into court 
here the letters of administration, ^c. 
Demurrer on the following grounds : That 
the declaration purports to be filed pur- 
suant to the statute, and is entitled gene- 
rally of the term instead of being specially 
entitled as of the day when filed. That 
the declaration is bad for duplicity, the 
said plaintiff suing in two separate and 
distinct characters. That the declaration 
does not allege that Valeton mentioned 
therein died intestate. That it is not al- 
leged that the said defendant is a resident 
of the city and county of New-York, nor 
that his indebtedness, &c. accrued within 
the jurisdiction of the court. That it is 
uncertain from the body of the deela ration 
in what capacity the plaintiff sues, whether 
as public administrator, administrator de 
bonis non, &c. or in a private capacity. 
That the plaintiff has commenced his dec- 
laration in his ofiBcial capacity for a debt 
which is alleged to have accrued wholly 
since the death of his testator, and sets 
forth a profert, he. That the declaration 
puts in issue matters of law in the profert 
subjoined thereto in alleging that adminis- 
tration was granted to him in due form of 
law, &c. That the declaration does not 
allege the indebtedness in the several 
counts mentioned to have accrued to him 
in his ofiicial capacity as administrator, &c. 
That the profert is wholly insufiScient in 
not setting forth the letters of administra- 
tion to the plaintiff's predeceaaor. That 
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if the plaintiff sues as administrator de 
bonis non, he does not show tbat there were 
any goods, chattels, or credits of said Vale- 
ton left unadministered, &c. and tbat he 
sets foTth a grant of letters of administra- 
tion by an officer not authorized to grant 
them. Joinder thereon. 

H. P. Barber, for defendant, in support 
of the demurrer. — The declaration is bad 
for duplicity, the plaintiff having sued in 
two separate characters, as public adminis- 
trator sod as administrator of Valeton, 
deceased. It is not alleged that Valeton 
died intestate, and of course the declara- 
tion shows no right to sue as administrator. 
Nothing can be supplied by intendment. 
{HeHihaU ▼. BoberU, 5 East, 150.) It can- 
not be discovered from the declaration 
whether the plaintiff sues as public ad- 
miaiatrator, as administrator de bonis non 
of Valeton, deceased, or in his private 
capacity. This suit should not have been 
brought \n the official capacity of the plain- 
tiff, (4 Duraford & East, 605.) The count 
for money lent is a cause of action accru- 
ing to the plaintiff only in his individual 
capacity, and cannot be joined vrith the 
others which accrued to him in his official 
capacity. (1 H. Bl. 108 ; 10 Mad. 316 ; 
4 T. R. 563, 664 ; 4 T. R. 280, 281 ; 3 
East, 106, 109.) The declaration puts in 
issue matters of law by alleging that ad- 
ministration was cranted in due form of 
hw, [Beach t. King, 17 Wend. 197;) it 
does not allege the indebtedness in the 
several counts mentioned to have accrued 
to plaintiff in his official capacity of ad- 
ministrator. (2 B. & P. 424 ; 5 East, 160.) 
The profert is insufficient in not setting 
forth grant of administration to the plain- 
tiff's predecessor. (See Precedents, 1 
Sand. Plead. 012 ; 2 Chit Plead. 36.) 

Adriance^ for plaintiff, contra. — The dec- 
laration is properly entitled, and it is not 
bad for duplicity. It does allege the in- 
testacy of the deceased, but the law pre- 
sumes it, (2 R. S. 55 ; 2 Cowper, 669 ; 
4 Cowen, 87.) It is not necessary to allege 
tbat the defendant is a resident in the city 
and county of New- York, it is sufficient 
to shovv that the court has jurisdiction 
without distinctly alleging it. (2 R. S. 60.) 
The character in which the plaintiff sues 
appears with sufficient certainty. (8 Cow. 
236.) Where a debt is incurred after the 
death of the intestate, the administrator 
can Bue in his own or bis official capacity 
at his pleasure. (1 Chit. 3 ed. 14 ; Toller 



on Ev. 26 ; 2 T. R. 477 ; 4 Cow. 87 ; 6 
Vern. 234.) It is unnecessary to make 
profert of letters at all ; it is necessary to 
show that they were duly granted, which 
is all the declaration does. (2 Chit. 3 ed. 
34 ; 96.) If the court will supply the 
words, •• as adminif trator as aforesaid," 
whenever " said plaintiff" occurs in the 
body of the declaration, the capacity of 
the plaintiff as administrator sufficiently 
appears ; if not, the description following 
the name of *' Edgar Ketchum," and the 
profert are mere surplusage and not' hav- 
ing been specially demurred to as sur- 
plusage, the declaration is good as the 
declarstion of Edgar Ketchum in his pri- 
vate capacity. It is not necessary for an 
administrator de bonis nan to set forth the 
letters granted the plaintiff's predecessor, 
unless the plaintiff sues on a premise made 
to his predecessor. The plaintiff alleges 
that there are goods, chattels, or credits of 
the intestate ; if not, it is unnecessary. 
The surrogate of New-York is a proper 
officer to grant letters within the county. 

Ulshobffer, J. — This is a demurrer to 
the plaintiff's declaration. 

First Because the plaintiff sues in a 
double capacity, or in two separate cha- 
racters. My opinion is that there is no 
force inthis objection, unless we conclude 
tbat the public administrator could not as 
such be appointed administrator de bonis 
non. This objection cannot be available. 
From my consideration of the statutes and 
law on this point, it seems to me that the 
administration de bonis non may be com- 
mitted to the public administrator as such, 
and if so, the action is properly brought 
by the plaintiff in his character as public 
administrator to whom the administration 
of the unadministered effects of Valeton, 
deceased, is committed. In both capaci- 
ties his right is vested, and in both he may 
maintain an action. 

Second, Because the narr. does not aver 
that Valeton died intestate. The eonclu- 
sion of the narr. does set forth that Vale- 
ton died intestate, or rather it recites that 
the surrogate granted to the plaintiff, after 
Valeton *s death, administration de bonis 
non of Valeton, deceased, at the time ot 
his death, who died intestate in due form 
of law, &c. My impression is, that this 
is not a clear or sufficient averment of the 
fact of the intestacy, it is only an averment 
that the surrogate planted letters of ad- 
ministration upon Valeton'a unadminis- 
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tered estate as of an intestate, but there 
is no direct averment of the fact that 
Valeton was intestate. Grranting that the 
surrogate made the appointment as re* 
lating to an intestate's estate, this is not a 
direct statement in pleading that Valeton 
died intestate, such a \Slatement ought to 
have preceded this averment^ as is usual 
in the intr^uctory part of the narr., and 
the effect is at all events fatal on special 
demurrer. 

Third, Because it is not apparent from 
the narr. whether the plaintiff sues as pub* 
lie administrator, or as administrator of 
Valeton, or in his private right as an in- 
dividual. This objection is answered by 
the case in S Coiotn^ 2Z5, Where the 
plaintiff sets forth his special c/taracier in 
the beginning of the narr., he may in all 
subsequen^parts refer to himself as the 
said plaintiff. Where he so declares, he 
is confined of course to his special cha- 
racter, and what I have said on tlie first 
cause of demurrer, shows that he may sue 
as he has sued in this action, and it follows 
if he proceeds to trial on such declaration, 
that he must substantiate a right of action 
as administrator de bonis nan of Valeton, 
and that such administration was granted 
to him in his capacity as public adminis* 
trator. It is apparent that he sues in such 
capacities, and not as an individual. 

Fourth. Because the action ought not to 
have been brought in the plaintiff's official 
capacity as to money lent. Although the 
plaintiff might by statute lend a small sum 
to a poor relative, I am inclined to think, 
according to the authorities, that the count 
for money lent in this suit is not sustaina- 
ble in plaintiff's official or representative 
character. 

Fifth, Because the narr. puts in issue 
matters of law, by alleging that adminis- 
tration was granted in due form of law. 
(17 Wend. 107.) But I think this point is 
not well taken. 

SioUh. Because the narr. does not allege 
the indebtedness in the several counts 
mentioned to have accrued to the plaintiff 
in his official capacity. This objection I 
think is answeied by the before cited case 
in 8 Cowen, 

Seventh. Because the profert is insuffi- 
cient in not setting forth the letters to 
plaintiff's predecessor. My impression is 
that the plaintiff ought to have set forth 
that former letters existed and their re- 



vocation, and that the Btatemeat in the 
narr. is insufficient 

Judgment must be rendered therefore 
for the defendant on this demurrer, vrith 
liberty to the plaintiff to amend on pay- 
ment of costs. 



CHITTY ON BILLS. 

A practical treatise on billa of eichanse, cbecka on 
bankera. promiaeory notea, bankerr caab notes 
and bank notea, witb reference to tbelaw of Scot- 
land, France and America. By Jobbfh Chittt, 
Eba., and John WALiniB Hume, Eeq., of the Middle 
Temple, Barrierere at Law. Tenth American edition, 
from the ninth liondon edition, newly modelled and 
greatly enlarged and improved ; containina the 
American notea of former editkina by Judge Btorv, 
E. D. Ingraham, Thomaa Huntingdon and P. Q. 
Bec^Ke^ ^?:> i^ y!^^. ^ '^^ added, the 
dcci<' .. . ^ .. . 

tbel 



decided in all the English oourta, in the conrta of 
I United Statea, and of the aeveral Statea, to the 



K^aent time. By O. h, Baubovb, Counaellor at 
w. C. Merriam, Springfield, Maaa., 1842. 

Mr. Chitty's treathse on bills of exchange 
and promissory notes, is so well known to 
the profession, that any remarks from ua 
with reference to its merits would be idle. 
Mr. Barbour has recently published the 
ninth edition of this valuable work, with 
American notes, and has analytically ar- 
ranged the whole of the English and 
American decisions, to the present time. 
We have bestowed very considerable pains 
in examining this work, and have no hesi- 
tation in pronouncing it to be a most valua- 
ble publication. The learned editor ap- 
pears to have spared no pains or labor m 
thoroughly investiguting his subject. Wtt 
heaitily recommend it to the profession. 

IN CHANCERY. 

Before the Vice-Chancellor op England. 

Blythb v. Granville. — Nov. 11, 1843. 

A. being entitled to two rams of money, and being also 
in ezpectancv entitled abaolutely to a sum of money 
upon the deatn of her father, upon her marriage wiin 
B^ entered into a aettlemuit by which the two auma 
of money to which she waa then entitled, were fet- 
tled upon certain trusts; and it waa also agreed, that 
all thefuture property which might devolve upon, or 
come to her duruig her coverture by virtue of any 
gift, will, dey'isOf descent or by virtue of the atatutea 
made for the diatribution of intestates, or by any 
other meana whataoevar, shoald ba aattkdupon tha 
aame uusta; and B. entered into a covenant to do 
all acts or thioga, Ac neceaaary or requisite for 
coareying to tb« trustaesi Ac, " all the property, 
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«f whftC mtnrt or kind loever, to which A. thovld 
daring oo?ertare become entitled, in order that the 
tame might be Ailly Tested in them upon the trusta 
thcrciA mentioned." B. beetme banUrupt and then 
A.*a lathet died. Aaaignee in bankniptcv claima 
the food coming to A. upon her fathers death, as 
not being aftcted by the trusts of the mamage 
settlement :^Heid, that it was included within the 
terms of the settlement, and even within the words 
cf B.'s covenant:— Held alsoi that the assignee in 
Innkruptcy was not entitled to his coits. 

TvB plaintiff in this case was Catberine 
Blytbe, the wife of one of the defendaDts, 
who was a bankrupt, and the object of the 
bill was to obtain the declaration of the 
court, that the sum of 935/., 3Z. per cent, 
consols was subject to the trusts of a set- 
tlement dated the 10th October, 1817, and 
made upon the marriage of the plaintiff, 
then Catherine Downes, and the defendant 
Edward Blytbe ; and that it was not the 
property of the bankrupt. The plaintiff, 
together with her two brothers, Samuel 
Bownes and Charles Downes, being seve- 
rally entitled to various sums of money as 
next of kin of their maternal uncle Wil- 
liam Hhodes,and being desirous to make a 
prDvision for their father, Charles Downes 
tiie elder^ transferred rarious sums of mo- 
sey, making together 4670/., 31 per cent, 
oensols, into the names of the defendants 
John GranTille and George Brydges Gran- 
ville, to hold upon trust, for the said Charles 
Downes the elder or his assigns, during 
his life ; and after his decease, then as to 
the sum of 1935/., the portion of the said 
stock which had been advanced by the 
plaintiff Catherine Downes, " upon trust 
for, and to assign or transfer the same unto 
the said Catherine Downes, her executors, 
administrators or assigns, to and for her 
and their own use and benefit absolutely.*' 
By the said indenture of settlement, made 
upon the marriage of the plaintiff and the 
said Edward Blytbe, dated 10th October, 
1817, and made between the said Edward 
Blythe, of the first part ; plaintiff, by her 
then name of C. Downes, of the second 

Sirt; and the said S. Downes and C. 
ownea the younger, of the third part : 
after reciting the intended marriage, and 
that plaintiff was possessed of or entitled to 
the sum of 1500/. of lawful sterling money 
of England, and was also absolutely pos- 
sessed of of entitled to a sum of 2700/. 
3/. per cent, consolidated annuities, trans- 
ferable at the Bank of England ; and thati 
upon tbe treaty for the said then intended 
snatriagei it was proposed and agreod, 
that Ike said sum of 1600/. should , upon 



or immediately previous to the solemniza- 
tion of the said then intended marriage, 
be lent and advanced to the said Edward 
Blythe ; and that the said Edward Blythe, 
should enter into a bond or obligation, to 
the said Samuel Downes and Charles 
Downes, in a sufficient penalty for secu- 
ring the repayment of the said sum of 
1500/., and interest for tbe same; and 
that, as well the said sum of 1500/. and the 
said sum of 2700/. 3/. per cent consoli- 
dated bank annuities, to which the plain- 
tiff was entitled as aforesaid, tu also aU 
the fuiuft property which might dtcolve 
upon, or come to her during her said then 
intended coverture^ hy virtue of any gift, 
ufill, devise^ descent, or hy virtue of the sta- 
tutes made for the distribution of intestates, 
or by any other means whatsoever, should be 
settled in manner thereinafter mentioned ; 
and that, for effectuating in part, the pur- 
poses aforesaid, the plaintiff should trans- 
fer the said sum of 2700/. 3/. per cent con- 
solidated bank annuities, into the names 
of the said defendants Samuel Downes 
and Charles Downes, upon the trusts 
thereinafter expressed ; and that the said 
Edward Blythe, should enter into such 
covenant as was therein mentioned, for 
effectually conveying, assigning, and trans- 
ferring to, and vesting in them the said 
defendants Samuel Downes and Charles 
Downes, their heirs, executors, adminis- 
trators or assigns, upon the trusts there- 
inafter mentioned, all the future property 
to which plaint^ should or might by any of 
the ways or means aforesaid, become inter- 
ested during her then intended coverture; 
and after reciting the execution of the 
bond by said Edward Blythe, for secu- 
ring the said 1500/., and that the said 
sum of 2700/. 3/. per cent, consols, had 
been transferred into the names of the said 
trustees, it was thereby witnessed and de- 
clared, that tbe said trustees should stand 
possessed of the said bond and the said 
1500/. so secured thereby; and also the 
said sum of 2700/L 3/. per cent consols, 
and the dividends thereof, upon trust 
during the joint natural life of plaintiff 
and the said Edward Blythe, to pay the 
dividends, interest, and annual produce of 
said principal trtist monies, stocks, funds 
and securities, unto the plaintiff for her 
sole and separate use ; and in case plain- 
tiff should surrive the said Edward Blythe, 
tiien upoii trust immediately to transfer 
die said principal trust mo&ieS; stocks, 
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funds and securities, unto plBintiflT, her 
executors, administrators and assigns, for 
her and their own use and benefit abso- 
lutely." The indenture then contained the 
following covenant on the part of the said 
Edward Blythe : *' And in further pur- 
suance of tb() said agreement, and in con- 
.sideration of the said intended marriage, 
he the said Edward Blythe, for himself, 
his heira, executors and administrators, 
doth hereby covenant, promise and agree 
to and with the said Samuel Downes and 
Charles Downes, their heirs, executors, 
administrators and assigns, that in case 
the said intended marriage shall take ef- 
fect, be the said Edward Blythe, his heirs, 
executors or administratorst shall and will, 
at the expense of the trust property by 
these presents settled, or intended so to 
be, join and concur to, and with the said 
Catherine Downes, from time to time, asof- 
ten as occasion shall require, in making, do- 
ing and executing, all such acts, deeds, con- 
veyances, assignments, matters and things, 
as shall be necessary or requisite for ef- 
fectually conveying, assigning and trans- 
ferring unto the said Samual Downes and 
Charles Downes, their heirs, executors, 
and administrators, all the property, of 
what nature or kind soever, to which she 
the said Catherine , Downes, shall during 
her said intended coverture become enti- 
tled, in order t^at the same may be fully 
and effectually vested in them, upon the 
trusts thereinafter mentioned, which were 
lo convert such property, &c as should 
not consist of money or government secu- 
rities, into money, and invest the same in 
government stocks, to be held upon the 
same trusts as before mentioned. 

It will be perceived, that in this settle- 
ment, there was no express mention made 
of the said sum of 1035/. 3/. per cent 
consols, to which the plaintiff was entitled 
upon the death of her father, Charles 
Downes the elder. The marriage took ef- 
fect, and afterwards, on the IStb March, 
1820, a commission of bankruptcy issued 
against the said Edward Blythe, under 
which he was duly declared bankrupt, and 
the defendant John Reynolds, was chosen 
and appointed assignee of his estate and ef- 
fects. Charles Downes the elder died on the 
^ 14th November, 1839, and immediately 
thereupon, the said Samuel Downes and 
Charles Downes the younger, applied to the 
said defendants Johif Granville and Greorge 
Brydses Granville, and requested them to 
U-ansfer the said sum of 1936/. 3/. per 



cent, consols, then standing in their names 
as trustees of the said indenture on the 
12th July, 1815, into their names, as trus- 
tees of the said indenture of marriage 
settlement, and upon the trusts thereby 
declared of the future property of the 
plaintiff; but the Messrs. Granville refused 
to do so, suggesting that that property was 
not included in the said settlement of Oc- 
tober, 1817 ; but that upon the death of 
the said Charles Downes the elder, the 
marital right of the husband took effect 
thereon; and that the property became 
vested in his assignee in bankruptcy, as 
part of his estate, the assignee in bank- 
ruptcy claiming the same. Thereupon, 
the present bill was filed against the two 
Granvilles, the two Downes, John Rey- 
nolds, the assignee in bankruptcy, and Ed- 
ward Blythe the bankrupt; and it prayed 
that it might be decreed, that the said sum 
of 1935/. 3/. per cent, consols, standing in 
the names of the defendants J. Granville 
and G. B. Granville, was subject to the 
trusts of the said indenture of- October, 
1817, and that defendant Edward Blythe, 
might be decreed to execute or join with 
the plaintiff in executing a proper assign- 
ment of the same to the trustees of the 
settlement of 1817, upon the trusts there- 
in mentioned ; and that the defendants J. 
Granville and G. B. Granville, might be 
ordered to transfer the same accordingly, 
or that it might be declared that it was the 
intention of the said plaintiff and E. Bl^fthe, 
that the said sum of 1935/. consols, should 
be subject to the trusts of the said inden- 
ture of settlement, and that the same ought 
to be rectified accordingly. 

Bethell and Boyle, in support of the bill. 
— Throughout the whole of this marriage 
settlement, the word " property" is used 
to designate every thing in which the plain- 
tiff could have an interest. The properiy 
in question, was at that time a chose in ac- 
tion, to which she was absolutely entitled 
upon the death of her father; can it be 
said then, that this is not to be considered 
within the meaning of the words *' future 
property V* They cited the cases of Graffliy 
V. llumpagt, (1 Beav. 46,) and Bulmcr v. 
Jay, (4 Sim. 48). 

BlunU for the trustees. 

K, S, Parker and Dixon, for the assignee 
in bankruptcy. — It must have been the in- 
tention of the parties to this marriage set- 
tlement, that this sum of 1935/. 3/. per 
cent consols, should not be included in 
the . settlement ; for though the plaintiff 
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was at the date of the Bettlement, abso- 
lutely entitled to it upon the death of her 
father, yet there is no mention whatever 
made of it either in the recitals or the wit- 
nessing part of the deed ; and yet they 
had the precaution of settling the sum of 
1500Z, which was lent to the intended hus- 
band, and for which a bond was taken. 
Are we then to suppose, that when the 
parties- took the precaution of having a 
bond executed by the husband, and settled 
upon the trusts of the settlement, that 
they could have accidentally omitted set- 
tlbg that property which was absolutely 
hers I Surely, the only reasonable way of 
accounting for its being excluded, was 
that it was not intended to include it, but 
only the property mentioned, and any 
other property to which she might subse- 
qaently acquire a title ; but this was pro- 
perty to which she then had a title, 
BetAel/, not heard in reply. 
Vice-chancellor. — It is perfectly clear 
that the parties were in the first instance, 
dealing with all such property as appear- 
ed to be present property ; property capa- 
ble of present enjoyment. This property 
tbey speci^cally name ; and then they use 
the general terms in reference to all future 
pTopertj of the wife. Now, my opinion 
is, that even without any reference to the 
recitals of the settlement, the words used 
in the covenant by the husband do bind 
this fund in question ; she had by the set- 
tlement of 1815, an estate in the nature of 
a rerersiooary interest in the 1935Z. ; and 
the husband covenanted, that he would 
do all acts, &c. necessary for conveying, 
&c. all the property, of what nature or 
kind soever, to which she the said Cathe- 
rine Downes, should during her said in- 
tended coverture become entitled, &c. 
Now these very words do properly de- 
scribe, that thing to which she might 
beconie entitled during coverture, and 
for the vesting of which in the trustees of 
the settlement, it would be necessary for 
him to concur in. I am of opinion, there- 
fore, that the very words themselves of the 
covenant, binds this property. 

IXxon asked for the assignee's costs, on 
the ground that he had only submitted the 
question to the judgment of the court ; and 
that it was necessary to come to this court, 
as the trustees refused to transfer the fund 
to the trustees of the settlement. 

Vick-Cbancellor* — He makes a claim, 
and he submits it to the judgment of the 



court ; if he had disclaimed, then he would 
have been entitled to his costs ; and the 
trustees would not then have refused to 
transfer; but the trustees had no right of 
themselves to decide upon his ^laim, with- 
out coming here. 

Costs for the assignee refused. 



APPOINTMENTS BY THE GOVER. 
NOR, April 17. 

WettcKester County. — Caleb Tompkins, 
first judge, re-appointment ; Aaron Vark, 
judge, re-appointment ; George Case and 
Henry White, judges, vice Wm. Jay and 
Joseph A. Constant, terras expired. 

New- Yorh< — Robert H. Morris, commis- 
sioner to secure the faithful expenditure 
of moneys raised and collected for certain 
charitable institutions, &c. ; Wm. D. Wad- 
dington, John Leveridge, Robert J. Dillon, 
Wm. O'Brien, Harmon C. Westvervelt 
and James P. Morange, notaries public, 
terms expired; Effingham H. Warner, 
Le Roy Holmes and Thomas Harrington, 
notaries public, vice Andrew L. Garr, 
Caleb S. Woodhull and William J. Van 
Wagenen, whose terms have expired; 
Samuel Cockroft, notary public, vice 
Timothy Danaher, term expired ; Pidter 
L. Van Bergen and John Hegeman, nota- 
ries public, dee James Bergen and William 
Poole, terms expire April 30^1843; Syl- 
vester Spencer, notary public, re-appoint- 
ment; Eugene Valentine and Walter Ed- 
wards, vice Joseph Woodworlh, term ex- 
pired, and Charles B. Bucknor, term ex- 
pires Aug. 16,1843; Martin R. Zabriskie, 
notary public, vice John A.Schuyler, term 
expires May 25, 1843 ; John C.Devereaux, 
jr., notary public, vice Morris M. David- 
son, term expires May 1, 1843; William 
T. Horn, notary public, vice Charles F. 
Hoffman, term expires May 7, 1848 ; John 
Niebular, notary public, rtcc Edward Coles, 
term expired; Henry Zoble, Hell Gate, 
pilot, vice Charles W. Sheffield, appointed 
Nov. 22, 1841, but not confirmed ; Edward 
W. Bishop, Franklin Brown, John E. 
White and Thomas Ap. Thomas, commis- 
sioners of deeds ; Geo. B. Sherwood, com- 
missioner of deeds, i^ AlexauderW. Brad* 
ford, term expires August 16, 1843; Richard 
P. Mason, commissioner of deeds, vice 
David P. Thomas, deceased; Frederick 
£. Westbrook, commissioner of deeds* 
vice Jno, W. C. LeveridgOi term expired ; 
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Thomas S. Henry, and Skeffington Sanzay, 
commissioner of deeds, vice Wm. H. Tag" 
gard and Geo. Curtis, terms expired; 
Thomas T. Greasley and John Hopper, 
notaries p^ublic, vice Dayid S. Lyon and 
Josiah N. Clark, teims expired ; J. Brice 
Smith, notary public, re-appointment; 
Charles H. Dougherty, Daniel Van Quen- 
andon, Thomas Harrison, Solomon Melvin, 
William S. McCoun, John Bissell, Nelson 
6. Waterbury, notaries public ; Columbus 
Seguine, inspector of beef and pork, vice 
John Orser, resigned. 

Kings County, — Robert P. Perrin and 
Alexander Campbell, notaries public, vice 
Harmanus B. Duryea and Alexander Kis- 
sam, terms expired ; John P, Lot, com- 
missioner of deeds, vice William Ellsworth, 
resigned; Joseph Herbert, inspector of 
sole leather, vice A. F. Hand, term expir- 
ed ; Samuel Garrison, justice of the Mu- 
nicipal Court at Brooklyn, vice Theodore 
Eames, term expired. 



NEW WORKS. 

New Edition op Barbour and Har- 
rington's Equity Digest. — Messrs. G. 
& C. Merriam, of Springfield, Mass., haye 
in press, and will shortly publish, a new 
edition, in 4 vols., of the aboye popular 
Equity Digest, in which the American and 
English Chancery decisions will be brought 
down to the present time, thus forming a 
full and complete American Equity Digest 
to the present period ; and also a full Eng- 
lish Chancery Digest since the publication 
of Bridgman's Equity Digest, in 1822. 
The sale of Barbour and Harrington's 
Digest since its publication, is sufficient 
evidence of the estimation in which it is 
held by the profession. 

For the accommodation of those who 
have purchased the former edition, the 
new matter will be comprised in the addi- 
tional, or 4th volume, which will be sold 
separately, if desired, 

Messrs. G. & C. M.have alsojust publish- 
ed a new edition ofSugden on Vendors, from 
a new and much improved English edition, 
3 vols, in 2. 



MISCELLANEOUS, 

Plain tpeoHnr from a Pritofwr.— In Csltmy's 
MMBoini pablitiied a Aw ysars sgo^ thsre is an ao- 



count of a man named Story, who wm eondemnad 
for Mnff in Monmonth's rebelhon, but was repriered 
by tbe interest of a friend with Judse JeflKes, and sab- 
seqoontly removed to Newgate. He was soon after- 
wards ordered to be brought before tbe Privy Cooncili 
in the saine plight in which he then was, which was 
truly miserable. The keeper advised him, in case the 
king was present, that the wisest way for him woold 
be to answer the doestions put to him in a plain and di- 
rect manner, without concealing anv thing— advice 
which he atnctly followed. ** When be was brought 
mto the Council Chamber, be made so sad and sor- 
rowful a figure, that all present were surprised and 
frightened, and he had so strong a smell by being so 
long confined, thst it wss very ofifensiTe. When the 
king first cast his eyes upon faim he cried out, " Is tbst 
a man, or what else is it ?'* Chancellor Jefferies told 
his msiesty that that waa the Story of whom he had 
giTcn nis majesty so distinct sn account. ^*0b, 
Story r' saya the kins; ** I remember him. That is 
a rare fellow, indeed r Then, turning towarda him, 
he talked to him very freely and familiarly. '* Pray, 
Mr. Story," said he, '* you were in Monmouth'aanny 
in the west, were you noti" He, according to the 
advice given him, made answer presently, ** Yes, an*t 
" "And you," said hcb "was m 



please your majesty." , . 

commisssry there, were you noti" 



And he ag 



tgaio 

replied, "Ves, an't please your rosjesty." '*lnd 
you," said he, " made a speecn before great crowds of 
people, did you not 7" He sgain very readily an- 
swered, *' Yes, an't please your majeety." ** Pray," 
cays the king to him, * if you haven't forgot what yon 
said, let us have some taste of your fine florid speech; 
let us have a specimen of some of tbe flowers of your 
rhetoric, and a few of the main things on which yon 
insisted/' Whereupon Mr. Story told us that be 
resdily made answer, "I told them, an't pleaae your 
majesty, that it was you that fired the city of London.^ 
" A rare rogue,, upon my word !" said the kins. " And 
pray what else did you lell them?" " I told them," 



be, " an't please your msjesty, that you poisoBed 
your brother.''^ " Impudence in the utmost height of 
It 1" said the king. "Pray let us have aomethio^ fur- 
ther, if your memory serves you." "I further told 
them," said Mr. Story, "that your majeety appeared 
to be fully determined to make the nation botbpapiste 
" "^ seemed to nave 



and slaves." By this time Uie king 
heard enough of^the prisoner's speech ; and therefove, 
crying out, " A rogue with a witness I" snd cutting 
off short, he said, "To all this I doubt not but a thou- 
sand other viilanous things were added ; but what 
would you say, Story, if, after all this, I should grant 
you your lifeT" To which he, without any demur, 
made answer, thst he should pray heartily for his 
majesty as long aa he lived. " Why, then/'^says the 
kmg, " I freely pardon all that is peat, and hope yon 
will not, for this future, represent your king as in- 
ezorable." 



Lawyer^ JP*eef.— Lord Msnsfield used to declare, 
that such was the magical effect of fisea, that whenevier 
he had to advise on a matter of his own, in order that 
he might thoroughly comprehend it, he waa obliged to 
take five guineas out of nis purse and put it m his 
pocket. 



a criminal, 
scoundreL'^- 



A celebrated Judge in 
among other hard names 
The prisoner replied, " Sir, I am not ao great a 

drel aa your honor takea me to be." " Prisoner.*' 

responded tbe judge, "You shoukl put your woroa 
cUmt together when yon address the Govru'' 
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USES AND TRUSTS. 

rOWBHS. 

Wb ItBTe before poioted out what a use 
was before the Statute of Uses 27tb Hen. 
8th. It was a confidence reposed in the 
owner of the land, that be would permit 
another person to enjoy the possession, 
receWe the profits, and direct its dis- 
pmiuon; and we have seen that the 
cjfeot of the statute was not to destroy uses, 
or preTent the future conveyance to uses, 
but that it merely joined the legal and 
equitable estates together, and that the use 
of the statute was to introduce a general 
form of conveyance, by which parties might 
cany into efiect their intentions and pur- 
poses at pleasure, either by transferring 
theiT estates to strangersi or by enlarging, 
diminishing, or altering thcra to and 
amongst themselves, without observing that 
rigor and strictness of law as was requisite 
before the statute. 

We will now endeavor to point out what 
a power of appointment was, unconnected 
with the Revised Statutes. Suppose you 
• bad had a daughter bavin? au improvident 
husband, and you wisheo to prevent his 
making ai^ay with any property you in- 
tended lor her benefit. You n»ight 
2iave devised your estate to a trustee to 
hold the same in trust for your daughter 
daring her life, freed from the debts of her 
husband, and from and immediately after 
her decease, to such uses as your daughter 
should by deed or will, or any writing in 
the nature of a will, appoint. Now here, 
the trustee had the leeal estate in him un- 
til the death of your daughter, and imme- 
diately on her death the appointment she 
might make, would divest the trustee of 
hb legal estate, and the legal and eqtrita- 
h\e estate would vest in her appointee. 
Thus you see there was a use in the trustee, 
and yoar daughter had the direction of that 
use, and that direction of the use is the 
power, or power of appointment. 

9 



Again. Before the Revised Statutes you 
might have conveyed your property to a 
trustee upon trust to sell, and after such 
sale that he should stand possessed of the 
purchase money in trust for you. The 
moment you had made that conveyance, 
all the legal estate would have passed from 
you to the trustee, and the estate would 
not have been subject to any judgments 
which your creditors might have docketed 
against you subsequently to the recording 
of the conveyance to the trustee. But by 
the Revised Statutes, such conveyance 
would not now convey the legal estate to 
the trustee, but would only give a power 
in trust to sell, which power in trust when 
executed, would divest you of th^ legal 
estate, but until it were executed all pre- 
vious judgments agaVnst you would be a 
lien upon the estate. See page 161 and 
162, ante. 

Powers were originally classified as fol" 
lows^ (^z.) 1. Powers appendant or ap" 
purtenant. 2^ Powers collateral or in 
gross. 9, Powers simply collateral. 

The Revised Statutes have abolished the 
before existing law of powers and estab- 
lished new provisions for their creation; 
construction and execution. The article 
commences wifrh this broad propositiony 
powers are abolished. 

A power is defined in them to be an au* 
thority to do some act in relation to lands, 
or the creation of estates therein, or of 
charges thereon, which the owner grant' 
ing, or reserving such power, might bim« 
self lawfully perform, and it must be 
granted by some person capable at the 
time of alienating such interest in the 
land. 

The Revised Statutes have given them 
a new classification. They are, says the 
statute, general or special, beneficial or in 
trust, and these general divisions are again 
subdivided. 

It is not intended in this article to do 
any thing further than to give the learned 
reader a general idea of a power. The 
doctrine as connected therewith may form 
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tbe subject of a few more articles as op- 
portunities may arise. To obtain a fami- 
liar acquaintance with tbe learning con- 
nected with this abstruse subject, we refer 
the reader to the able Treatises of Sir Ed- 
ward Sugden and Mr. Chance. 



LAW OF ATTORNEYS. 

It has long been an unsettled question 
in the profession, whether a solicitor who 
has joined with bis client in practising a 
fraud, may be made a co-defendant to a 
suit to set aside tbe transaction. Tbe sub- 
ject came recently before the vice-chan- 
cellor of England, and the following is the 
judgment delivered by him : 

" In this case I have read through the 
whole of the bill, and am opinion that it 
states such a case as requires an answer. 
It was said, that it was improper to file 
the bill against Messrs. James Sc^ Sons; 
but there can be no doubt of tbe propriety 
of filing such a bill, if what is slated by 
Lord JXedesdale, in the second edition of 
his work on pleading, and repeated, word 
for word, in the fourth edition, is correct. 
There bia lordship states in the most ex- 
plicit languager that '* where bills have 
been filed to impeach deeds on the ground 
of fraud, attorn les who have prepared the 
deeds and other persons concerned in ob- 
taining them, have been frequently made 
defendants as parties to the fraud com- 
plained ofr for the purpose of obtaining a 
full discovery, and no case appears in the 
books of a demurrer by such a party, be- 
cause he had no claim of interest in the 
matter in question by the bill." This is 
stated by Lord Redesdale without any au- 
thority. Then he goes on in the next sen- 
tence : " Indeed an attorney under such 
circurostaiwes,. being brouglit as a party to 
the suit to a bearing, has been ordered to 
pay costSr apparently on the same ground 
as costs were awarded against arbitrators 
in the cases of their misconduct." For 
this bis lordship does give an authority but 
with a wrong reference,, (see 2 AtL 234 
instead of 324.) In the fourth edition, 
published by Mr. Jeremy, the sentence is 

f reserved as it stood in the second edition, 
cannot suppose that a person of his lord- 
ship's experience, would have stated in 
his book, that attorneys had been made 



parties to such bills if there could be any 
doubt that such had been the case. In the 
case of Le Texier v. The Margravine of 
Amspach, 15 Ves. 159, the opinion of Lord 
Eldan is thus expressed : *' Where an at- 
torney or other agent is so involved in the 
fraud charged by the bill, that though a 
reconveyance or other relief cannot be 
prayed against him, a court of equity will, 
rather than that the plaintiff shall not have 
his costs, order that agent to pay them ; if 
he is made a party, the plaintiff must pray 
that he pay the costs ; otherwise a demur- 
rer will lie." From this passage, in Lord 
Eldon*s judgment, it is clear that his lord- 
ship took it for granted that the practice 
was as Lord RedesdaU had laid it down. 
In Bowles v. Stewart, Lord Redesdale him- 
self acted on what he had stated in the 
second edition of his work ; for he says : 
" as to Mr. Bowles* solicitor he was acting 
for his client; but his duty as a solicitor 
did not bind him to assist his client in an 
act of injustice. I am sorry a man who has 
had so ample a testimonial to his charac- 
ter, should have been led into such a mis- 
take ; but his zeal for his client has led 
him too far ; he has properly been made a 
party. He was an acting party in tbe trans- 
action, and properly bmugbt to a hearing, 
and ought to be chargeable with the costs, 
so far as they relate to the release, in case 
they cannot be recovered from Richard 
Bowles." So that here is a judicial re- 
cognition of the doctrine stated by Lord 
Redesdale^ in his Treatise on Pleading. 

I wish it to be understood, that I am now 
merely proceeding upon the footing of the 
statements contained in the bill, and de- 
sire that Messrs. James & Sons will not 
suppose that I have the least suspicion of 
the purity of their intentions in acting as 
they have done. I have known them too 
long to suppose that they would be guilty 
of any impropriety of conduct But from 
what is stated in the bill, I think that they 
have been properly made parties, and that 
what is prayed against them is properly 
prayed.. Beades v. Barch, 10 Sim. 322. 

The following were the cases cited in 
argument. Bennet v. Vade, 2 Atk. 324 ; 
Fenton v. Hughes, 7 Ves. 287 ; HUliard v. 
Cox, I Lord Raym. 562, and 2 Salk. 746 ; 
Young V. Elworthy, 1 Myl. & Keen, 216 ; 
Newman v. Hodgson^ 7 Ves. 409 ; Thomas 
V. Davies, 12 Ves. 417 ; ChaUnar v. Mur- 
haU, 6 Ves. 118; Scartch v. The Bishop 
of London, 1 Haggard's Eccls. Rep. 625. 
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U. S. DISTRICT COURT. 

17. •• MbtHct C*avt fmr lh« ••■ikeni mitrict 
•r Neiry^rk. 

Before the Hon. S. R. Bbtts. 

L% Admiralty.-^June, 1842. 

Thain v. Stsavboat North Ambrica. 

nmuoaKoa. 

The Britiah barqae Oeorire Canning; waa lying at 
soehar within three hundred yards bf the Battery, 
at about four o'clock in the morninfr. The aiaam- 
boat North America rounded too juat below the 
George Canning, in -order to come inio her berth at 
the fiMt of Coiirtlaodt-atreet. The uaual nsethod 
waa adopted of bringing her to the alifi, and ahe 
followed the accuatomcd route, alacfcening her 
ipeed m making way to the landing place, in doing 
which ahe came in collision with the George Can- 
lun^, thereby doing conaiderable injury (oboih vea- 
ada. It appeared -that the George Canning had, at 
the Umaof the colliaion, no light auapendeH, and 
that DO watch waa on board her. In a suit by the 
owoeraoC the George Canning, to recover damagea 
for the injnry snatained, — Held, that the George 
Ckaaiag was actmg in violation of an expreaa 
law, in lying at anchor without showing a light, 
and that, independent of the aiate aatute, her re* 
maiiMig ia thedarkn^aa of the night wii hoot a light, 
aod •Aithoot a watch on deck, amounted to culpa- 
ble oegli^ncc^and that therefore the anit waa not 
anatainabte. 

Tbb BritiBh barqae George Canning 
was Ijing at anchor within three hundred 
yards of the Battery, the night of the 30th 
of March, 1842. At about four o'clock 
in the morning, the steamboat North 
Ameriea« coming from Albaoy, rounded 
too just below the George Canning, in or- 
der to come into her berth at the foot of 
Cou rtlandt-street. 

This was the usual method of bringing 
her to the slip, and on this occasion she 
also followed the accustomed route, going 
below the dock, slackening her speed, and 
beiog then brought round and worked up 
to her landing place. In making her way 
Qp she came upon the barque, and both 
▼easels were considerably injured by the 
collision. The barque, at the time, had 
no light suspended, and no watch on deck. 

Much testimony was called on both 
sides to prove the state of the atmosphere 
at the time. On the part of the barque, it 
being attempted to be proved that day 
light had appeared, and was sufficiently- 
advanced to enable persons on board the 
North America to see the barque a dis- 



tance oif, amply sufficient to take measures 
to avoid her ; and on the other side, that 
it was so thick and dark at the time, that 
the barque, without the aid of a light hung 
out, could not be seen the length of the 
steamboat from her. 

The case was argued upon the facts and 
law with great ability, by 

Charles Edwards, for the libellant, and 

H, B. Cowles, for claimants. 

The Libellant cited the following cases : 
6 Rob. R. 291 ; 4 Blac. 224 ; 7 Dana, 134; 
Com. Dig. Burglar J/; Dwarrts on Sta- 
tutes, 628k ch. 12; Abbot, 206-8; 2 
Hagfif. P. 173; 1 Bing. 213. 

The Claimant cited 14 Johns. R. 304 ; 2 
Hall R. 161, 161; 1 Cow. R. 78; 21 
Wend. 188; 19 Wend. 399 ; Abbott, 354; 
5 Carr. ^ P. 375 ; 3 Carr. & P. 654 ; 4 
Carr. & P. 106. 

Bbtts, J. — I think a decided preponde- 
rance of proof establishes these facts : — 
That the collision was wholly accidental, 
free of intentional neglect or fault on ei- 
ther side. That the steamboat was navi- 
gated with reasonable care and precaution, 
and was pursuing the usual course of her 
voyage at the time of collision with the 
libel la tit's vessel. 

That it was night time, and thick dark 
weather on the water. 

That the vessel of the libellant, at an- 
chor off Castle Garden, had no watch on 
deck at the time, and no light exhibited in 
the rigging, and none within view on deck, 
and she was not seen on board the steam- 
boat until the boat was too near to avoid 
collision. 

That if a light had been suspended in 
the rigging of the vessel, she might have 
been discovered from the boat in time to 
avoid her. 

In adopting these conclusions of fact, I 
do not overlook the pointed contradiction 
of testimony exhibited against the one 
side by that of the other ; nor the collate- 
ral evidence tending to show that the sky 
was clear, and that the libellant's vessel 
could be plainly discernible at a distance 
amply sufficient to enable the steamboat to 
go clear of her. The greater number of 
witnesses, and those placed in a situation 
best to judge, prove, in my opinion, the 
facts adopted as the basis of this decree. 

The rules of law applicable to such a 
state of facts, are familiar, and clearly es- 
tablished upon authority recognised in this 
country and England. 
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First, admitting the Greorge Canaiog 
was maoaged with the roost prudent pre* 
ca«tioQ, and was therefore in no way ac- 
cessory to the injury received, yet if the 
steamboat was also clear of all fault or 
neglect, no damages would be recoverable. 
Each party injured would bear his own 
loss. (AbboU,35i; 3 Kent, 261; Stary't 
£at7,3dl, §607, 608, 611.) 

The proof is satisfactory that the steam- 
boat was properly checked in her speed in 
coming round ; that an attentive watch was 
kept up on board ; two pilots were at her 
wheel, and all hands on deck, and that 
every thing was done that is usual in bring- 
ing such vessels into their berths, to avoid 
coming in contact with other vessels, and 
that after the George Canning was dis- 
covered the headway of the boat was 
stopped, and the machinery worked for a 
backward movement as promptly as the 
order could be given and executed, 

This, then, renders the occurrence an 
accident on the part of the boat, if the ves- 
sel at anchor had, on her side, done all that 
was prudent in her position, to obviate such 
damages. (4 C. & P., 106, Lack v. Se- 
ward. 3 C. &; P. 538, Ha$ulayard v. Wit- 
son.) 

This viewof the case dispenses with the 
necessity of discussing tliequestion whether 
night time, in its general acceptation, is to 
be regarded as continuing till displaced by 
that degree of daylight which gives the 
vision command of surrounding objects ; 
or whether it is to be understood as defined 
in the criminal law, when there is not 
light enough began or left, whereby the ' 
countenance of a person maybe reasonably 
discerned ; (3 RusseVs Crimes, 940,) for 
whatever the hour may have been, or 
whether the master of the George Can- 
ning was guilty of any omission of duty 
or proper care in not carrying a light in 
his rigging, the steamboat is alike exempt 
from a claim of damages, no fault being 
proved against her, the decided weight of 
evidence being that with the exercise of 
every reasonable diligence on board, the 
Canning was not seen in time to be avoided. 
But the case, presentini^ the point directly, 
1 have no hesitation in saying, that not 
only was the George Canning acting in 
violation of an express law in lying at her 
place of anchorage without showing a 
light, but that, independent of the state 
statute, it was culpable negligence in her 
to remain hi the then darkness of the 



night without both such light and a watcb 
on deck. 

Decree dismissing the libel, with oosts 
to be taxed. 



Elbhidok v. Thb Brio Ashlxt. 

rSOCTOB'S UBN FOB COSTS. 

When the mtstsr of a vesssl, sfter sammons sued oat 
to recover seamsn's wages settled unbeknown to 
the proctorwitb the se8man,with knowledge ihat suit 
had been brought, end with positive notioB thai the 
seainan*8 demand had been assigned to the proctor x 
Held, that the proctor was justified io prooeediii« 
with the suit, and that he was entitled to recover 
his taxed costs. 

Whether an attorney can institute a sut to recover 
his cosu ervated in tsking measures to colleet a 
demand admitted to be due, and which is settled 
between the debtor and creditor while such mea- 
sures is in prepacation, qner^ 

The circumstances of this case sufii* 
ciently appear in his honor's judgment. 
A, Nash, for libellant. 
E. Seely, for claimant. 
Per Curiam, — This suit is prosecuted 
in behalf of the proctor to recover the 
costs incurred in tne institution of the ac- 
tion, and upon the allegation that the mas- 
ter or owner of the vessel, settled with the 
libellant the demand for wages, whh full 
knowledge that suit had been brought, and 
after distinct and positive nnlice that the 
demand was assigned and must be paid to 
the proctor alone. 

On the hearing before a justice of the 
peace, in the absence of the judge, those 
facts were given in proof: upon the re- 
turn of a summons taken out by the libel- 
lant, and the justice thereupon gave a cer* 
tificate that there was sufficient cause for 
admiralty proofs, upon filing of which the 
vessel was arrested. 

The defence is that the master was al- 
ways ready to pay the seaman his wages, 
and did pay them to him personally, at the 
first opportunity he could have to meet 
him ; and that the seaman who earned the 
wages is the proper person to whom pay- 
ment should be made. 

The proofs show very clearly that the 
master did not object paying the money to 
the proctor in the first instance ; he pro- 
fessed his readiness to do so and obtained 
change for making payment, but then io- 
sisted on having a concurrent release of 
all claims for assaults and other torts com- 
mitted by the libellant d»*-^"ig the voyage. 
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The proctor refused to execute such re- 
lease, but offered to give a full receipt fur 
the wages and to receive them wilbout 
costs. After one or two interviews to the 
same effect, a summons was sued out, and 
then ibe master proceeded to pay the 
money to tbe sailor himself. 

After that payment, the proctor offered 
to discontinue the suit on payment of tbe 
costs to that period, and to allow tbe pay- 
ment to the libellant to stand good. 

This the master peremptorily refused, 
and then steps were taken to carry for- 
ward this action, and written notice was 
given that it was continued solely for the 
recovery of costs. 

This intrinsically is an exceedingly small 
matter; first, as to the amount of wages iu 
tfrrear, and secondly, in respect to the 
costs in dispute when the action was put 
ID prosecution. 

Yet the case is to be decided upon tbe 
same principles that must govern those of 
bighest magnitude, and that would have 
applied to this, had the demand embraced 
the eaniings of the entire voyage, or tbe 
costs foT a contested litigation. 

The court will be always solicitous to 
promote the settlement of claims for wages 
without suit, and regard payment directly 
to the sailor as the most satisfactory dispo- 
sition of his money : still the substance 
and not merely the formula of payment is 
to be regarded, and the court should be no 
less awake to tbe protection of seamen 
against unjust delays, against costs incur- 
r^ in pursiuing their rights, and against 
adjustments into which they may be drawn 
oot of eagerness for ready money, or in 
disregard of the rights of others connected 
with their demands. In this case, it is 
made evident upon the proofs that the sailor 
conld not obtain his wages by application 
to the master, as, though the master admit- 
ted them to be due, yet he refused to pay 
them to a third person, free of costs, unless 
he also had an acquittance from all liabili- 
des to the seaman for assaults and batte- 
ries. Sec. during the voyage. 

Whether any allegation of such wrongs 
existed, does not appear, but clearly the 
master bad no right to exact any such col- 
lateral stipulation as the condition of pay- 
ing enrages, and the seaman rightfully ap- 
plied to the court for a legal remedy. The 
eommona against the vessel pursuant to 
the provisions of the act of congress, was 
thexvfore properly taken out; and if this 



could be regarded the commencement of 
an action, tbe question as to tbe right of 
the proctor to continue it for satisfaction 
of costs is settled by adjudications of this 
court, and the well established practice of 
courts of law. This doctrine is declared 
in the fullest terms in Tonu v. Powell^ 6 
Esp. Cas. 40 ; 7 East R. 636 ; 3 Smith 
R. 66i i 6 Price, 15 ; and in this court in 
the case of tbe Mary Jane, MSS. 

But it is very clear that the summons is 
not tbe commencement of the suit in prose- 
cution. It is only an inquiry conducted by 
the magistrate to ascertain if such suit can 
be brought. Tbe court does not become 
possessed of tbe action before the certifi- 
cate is filed, if it can be regarded as com- 
menced until tbe attachment or monition is 
actually issued. 

This case therefore in that aspect, does 
not fall within the privilege of those before 
cited ; the action not having been in pro- 
gress of prosecution, when the payment 
was made to the libellant. 

Tbe English authorities uphold the prac- 
tice of going on with an action initiated, 
to secure payment of costs, when tbe mat- 
ter is settled out of court after tbe retainer 
of an attorney, and after notice from the 
attorney or in fraud of his lien. (2 Bar. 
& Aid. 402 ; I Chit. 241 ; 5 Bing.R. 190.) 
And it has been allowed to be commettced 
for that object when tbe debt was acknow- 
ledged and was paid to the creditor, after 
tbe debtor knew an attorney was retained 
to prosecute its recovery. 

The state courts do not seem to have 
been called upon to adjudicate on the inci- 
pient rights of attorneys to costs previous 
to action brought, but their doctrines are 
clear and definite that the attorney's lien 
for costs accruing in tbe prosecution of a 
suit will be pursued against any settlement 
between the parties intended to evade or 
disregard such lien. (16 Johns. R. 405 ; 
3 Ca. 146; 1 Cow. 172; 10 Wend. 
617; 4 Cow. 416.) 

Passing it by then as a question not set- 
tled definitely upon the authorities, whe- 
ther an attorney can institute a suit to re- 
cover his costs created in taking measures 
to collect a demand admitted to be due and 
which is settled between the debtor and 
creditor whilst such measures are in pre- 
paration, another feature of the case de- 
mands consideration. 

When the proctor gave notice to the 
master, he held an absolute assignment of 
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the debt to himself of which the master 
was fully apprized. 

This assignment it appears was made in 
part to cover an advance actually made to 
the sailor by the proctor, but no doubt the 
essential object was to put the demand 
under the control of the proctor, to pre- 
vent any adjustment of it except with him. 
It is understood that these assignments or 
irrevocable powers of attorney have been 
the common method by which counsel pro- 
tect themselves for advances and liabilities 
in mana^ng sailor's claims, and are not to 
be regarded as given with the intent to pass 
over the absolute property in the -demand. 

In point of fact that was undoubtedly 
the case in respect to this assignment, be- 
cause the proctor offered to allow the pay- 
ment made the sailor to stand good if the 
costs were satisfied by the master. 

The debt remained substantially the 
property of the libellant, and the assign- 
ment or power of attorney ought to be 
regarded as operating no further than to 
protect the proctor's legal or equitable liens. 
This certainty would be its interpretation 
as between the sailor and his counsel ; and 
if any urgent equity intervened demand- 
ing that construction to sustain the rights 
of other bona fide parties, I can perceive 
no reason in policy or principle for not 
applying it. 

DMl I am not inclined to disturb in this 
case the adjudication of the magistrate 
who had all the parties before him, and 
heard the facts recapitulated immediately 
after they occurred. 

He decided that th6 proctor was entitled 
to receive the money, and that the master 
paying with full knoMrledge of that fact, 
paid in fraud of that right, and could not 
Bet up such payment as satisfaction of the 
wages. 

A certificate was accordingly given that 
the wages had not been paid, and that 
there was proper cause for process against 
the vessel. 

I think the proofs will warrant that de- 
cision, and I should not be inclined to dis- 
turb it even if the preponderance was the 
other way, inasmuch as the proceeding of 
the master was palpably with intent to de- 
feat the costs of the proctor. 

The master having put himself upon a 
mere technical rule, and that having been 
found against him, he must bear the conse- 

Suence of his mistake or wrongful inten- 
on. 



I should mark most emphatically, anj 
effort of a proctor to make a law suit out 
of slight and casual advantages on his side, 
or misapprehensions on the other. If any 
such purpose was disclosed here, it cer- 
tainly would not succeed. 

But I think upon the proofs the conduct 
of the proctor was forbearing and liberal. 
He proposed a settlement upon terms en- 
tirely to the advantage of the master and 
owner, but it was refused on a supposed 
advantage they had obtained by a side ad- 
justment with the sailor, and as that was 
designed wholly as sharp practice against 
the proctor, there is no reason for them to 
complain if failing in it, they have to pay 
the consequences of their wrongful prac- 
tices. 

I shall accordingly decree that the libel- 
lant recover in this case his costs to be 
taxed. 

Decree for libellant. 

IN CHANCERY. 



Before the Hon. Lewis H. Sandford, 
Assistant Vicb-Chancellor of the 
First Circuit. 

Van Nest v. Yob and others. — AprU 26, 
1843. 

PBAUDITLBIIT A8BI€lirMt]IT.*-aTATUTS OP PBAVM. 

Where A. and B. executed a voluntary assignment of 
the whole of their estate and efTecta to C, the father 
of B., for the benefit of the whole of their ciedilors, 
giving a preference to C, and in auch aaaignroeni 
it waa recited, ** that the aaid A. and B. were unable 
"to pay their debta aa ihey would rei>pectively fiiH 
** due and become payable,am< with a ptaa qf having 
" their ^eeti andelaim* turned to the beet aecauntf 
** and to have them, or the proceeds (hereof, applied 
" to the payment and aatisfaction of the debta and 
** liabilitiea of the aaid A. and B. eo/ar as the eame 
" were neeeeeary/or that purp*iee." And it appear- 
ed in evidence that at the time of the execution 
thereof the aaaiirnora auppoaed they had a aorplua 
after paying all their debts, that no inventory of all 
the property aaaiffned waa made or given to the as- 
signee, and that the assignment wss silent as to the 
names of the creditors, and the amount of the debts 
with the exception of the preferred claim of the as- 
signee, and it alao appeared that the property had 
never been in the possession of the assignee, but re- 
mained in the possession of B., who sold the same 



and collected the debts as if no transfer had been 
made: — Held, that such assignment came withta 
the operation of the statute of frauds as being made 
wit h " intent to hinder, dtlayor defraud creditora,** 
and was therefure Yoid in iu inception. 

The complainant having obtained a 
judgment at law against the defendants R. 
A. Yoa and J. R. Sleecker, and the return 



THE NEW-YORK LEGAL OBSERVER. 



71 



Tan Nott ▼• Yoe wod othen. 



of 8D execution unsatisfied commenced 
ibis suit against the judgment debtors and 
Charles Yoe* their assignee, to set aside 
their assignment as fraudulent and void 
against creditors, and to compel payment 
of his debt. 

The debtors, Yoe and Bieecker, were 
hardware merchants in the village of Syra- 
cuse, in the county of Onondaga. R. A. 
Yoe, residing there, and J. R. Bieecker, re- 
siding in the city of New- York. On 'the 
25th of April, 1S37, they made an assign- 
ment of all their property to Charles Yoe, 
of Sing Sing, in Westchester county, the 
iatber of R. A. Yoe, for the benefit of 
iheir creditors, giving a preference to 
Charles Yoe over all the others. The 
iacts leaning upon the puiuts discussed are 
stated in the opinion of the court. 

John W. Hammfrsley, for the complain- 
ant. 

JoRo. MtUer and J. Blunt^ for the de- 
fendant Charles Yoe. 

The Assistant Vicb-Chamgellor. — 
The complainsnt alleges that the assign- 
ment in question is fraudulent and void 
upon its face, as being intended to binder, 
dehy or defraud creditors ^ and refers to 
several provisions of the instrument in 
support of this position^ 

One of those provisions is thus express- 
ed: — '* Nothing however hereinbefore con- 
tained shall be considered as restricting or 
preveoiing " the assignee" from liquida- 
ting or compounding with any of the cre- 
ditors *' of the assignors" by making over, 
assigning, or transferring, any of the 
** choses in action, debts or accounts due 
to the assignors." This is rather the re- 
servation of a supposed existing right than 
the grant of a power. We are not to im- 
ply a power from the instrument in order 
to overturn it, but we are to construe it if 
practicable, so as to give efiect to every 
point of it. Having this rule in view I 
cannot presume a fraudulent intent from 
this clause. The preceding provisions of 
the assignment are full and explicit that 
the proceeds of the trust fund, after satis- 
fying the debts due to Charles Yee, and 
for which he is liable, shall be applied rate- 
ably to the payment of all the other debts 
of the assignors, without any priority or 
preference. 

Another provision deemed objectionable^ 
IB the power to mortgage. This is not 
contained in the declaration of the trusts 
of the assignment, but in the clause con- 



stituting the assignee the attorney of the 
assignors to do various acts in their names 
in the premises, such as '* to make all deeds 
or proper conveyances, assignments, mort- 
gages, releases, or discharges," &c. The 
case of Darling v. Rogers and 8agoy^ 
(22 Wend. 483.) decides that this power, 
if it had been made one of the express 
trusts of the assignment, would not render 
it void, and it is unnecessary to consider it 
farther. 

The next provision which I will consider 
is that relative to the defence of suits 
against the assignors. It is a part of the 
clause making the assignee their attorney, 
and empowers him, '* in his or their name 
"or otherwise, to commence, continue, 
'* maintain, and prosecute to effect, and 
" also to defmd all latc^ e^ity and other 
** proceedings, which they may deem nscessa- 
*'rytothe execution of the said trusts:* Al- 
though the word " they*' is used, it is plain 
ffkar •• ;|^»» ^as intended, and giving tlie 



that 



sentence its literal scope, it merely confers 
a discretionary power to defend suits, 
which the assignee, would execute at his 
peril, as between him and the creditors in- 
terested. I do not perceive in this nrovi- 
sion any marked evidence of fraud, nor 
indeed much that the assignee could not 
have done if the whole elause had been 
omitted. 

The next sentence in the assignment 
forms the ground of another objection. It 
provides that the assignee shall not be ac- 
countable for any defalcation committed 
by any clerk, agent, or assistant, " necessa- 
rily employed hy them or either of them in 
the execution and performance of the 
trusts hereby created." The language of 
the instrument here applies to clerks, &c. 
employed by the assignors. The defend- 
ant insists that this was a clerical mistake, 
as well as the word " they'* in the clause 
just considered, and the.word " they** in 
the conclusion of the instrument by which 
the assignee is made to covenant that he 
and the assiffsors will faithfully execute 
the trusts. This explanation would be 
satisfactory in reference to the sentence in 
question, were it not that subsequent events 
show that the employment of clerks by one 
of the assignors was probably in the con- 
templation of the parties at the time of 
making the assignment. This exemption 
from liability if intended to be limited to 
defalcations by clerks employed by the as* 
aignee, is not restricted to hia employment 
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of clerks in good faith. And I cannot but 
regard the whole provision as one calcu- 
lated to impress the mind with serious 
doubt as to the honesty of the instrument 
in which it is found. (See Pitt's Trustees 
▼. Ftfey, 4 Bill. 446.) 

Another objection is that the assignment 
directs the payment of the separate debts 
of the assignors to Charles Yoe, out of the 
partnership property. It is not necessary 
for me to inquire whether this evinces a 
fraudulent intent, inasmuch as it turns out 
that Bleecker's separate property assigned 
exceeds the whole amount of the separate 
debts of both partners. 

The next objection to the assignment is 
the absence of an inventory of the pro- 
perty and effects assigned. This is not of 
Itself a strong badge of fraud, but frequent- 
ly becomes one in connection with other 
circumstances. This case well illustrates 
the importance of an inventory. The »- 
signee does not give a statement or pretend 
to know, what property was assigned to 
him or its amount. It is evident that he 
never did know. The asssignment was 
dated in April. He attaches to his answer 
a schedule showing an inventory of goods 
on hand dated in May; and another 
schedule containing the debts due to Yoe 
and Bleecker in August, 1837, four months 
after the assignment. In the mean time R. 
A.Yoe was in possession, selling the goods 
and collecting the debts. The defendant 
says that these schedules contain all the 
assigned property which came to his pes- \ 
session or knowlec^e. This may be conce- i 
ded, and still leave a wide margin for frau- : 
dulent dispositions by the assignors of. 
other property to a large amount. The 
assignment is also silent as to the names 
of the creditors and the amount of their 
debts, with the exception of the preferred 
claims of Charles loe, and the answer 
does not supplyfthe omission. 

I will now examine this case as it is pre- 
sented to me by the evidence. 

It appears that Yoe and Bleecker made 
this assignment, not because they were 
insolvent and desired to benefit all their 
creditors by avoiding the sacrifices which 
the more vigilant of the number might 
otherwise occasion to the prejudice of the 
more tardy, and those whose debts were 
not yet due ; but because being solvent 
they ^* were unable to pay their debts as 
*' they would respectively fall due and be- 
*' come payable, 4md with a view of having 



** their effects and claims turned to the best 
" account^ and to have them or the proceeds 
" thereof applied to the payment and sat- 
'' isfaction of the debts and liabilities of 
"the said Yoe and Bleecker, so far as the 
" same were necessary for that purpose." In 
other words, they chose to have an exteo- 
sion of the time of payment without the 
leave of their creditors, in order to save a 
larger surplus than would be possible if 
payment were enforced when their debts 
matured. 1 have quoted the language of 
the answer, and it reiterates that both Yoe 
and Bleecker, told the assignee at the 
time of executing the assignment, that they 
deen>ed themselves solvent, and able fully 
to pay all their creditors and have a sur- 
plus, and that the assienee believed it ; 
and upon that information and belief, he 
denies that Yoe and Bleecker, at the time 
of the assignment knew or believed that 
they were insolvent. One of the assignors, 
who was examined as a witness for the 
assignee, testifies to the same facts. If 
i this assignment was not made *' with the 



* intent to hinder, delay, or defraud credi- 
** tors of their lawful suits, debts, or de- 
mands," (2 Rev. Stat. 137, § 1,) I cannot 
understand the force of language. 

The debtor finding himself embarrassed 
and unable to meet his engagements, and 
liable to suits, judgments, and executions ; 
yet having more property than is sufficient 
to pay all his debts, shrinks from the sac- 
rifice which the law inexorably exacts, and 
in order to save to himself a portion of his 
property, makes an assignment. In effect, 
he says to his creditors, " I have a surplus 
•* of property after paying all my debts, 
"but I will not permit you to sell it on 
'* execution, because that will reduce or 
" destroy the surplus. I will vest it in as* 
•• B\gnee»for your benefit. They can sell it 
" and pay you at their discretion. They 
" can wait for brighter times, when property 
** can be sold without a sacrifice. It you 
" become impatient, you can compel them 
"to proceed, after a reasonable time by 
" resorting to a suit in the court of chan- 
** eery." It is easy for the debtor to clothe 
the act with the usual declaration, that it 
is made for the payment of all his credi- 
tors, and for their benefit ; and it is seldom 
that the parties are candid enough to ac- 
company this declaration with the avowal, 
that it is designed to prevent the sacrifice 
of an abundant estate. But whether the 
avowal be made or not^ no one acquainted 
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witk homan natare can doubt that the pro- 
tection of the interests of the debtor in 
the aurplasv ifli in these cases, the all pow- 
erftil motive for the act. No assignment 
was ever made by a debtor who supposed 
himself to be solvent* with a view, or for 
the purpose of selling and converting his 
property into money more speedily than 
it could be done by process of law. If 
Kuch were his design he would effect it 
himself without the intervention of an aa> 
signee. The real object is to gain time ; 
to prevent the speedy sale and conversion 
which an execution would inevitably ac- 
complbh* 

The law provides that the debtor shall 
iiilfil hia obligations, and on his default it 
gives to the creditor his *' lawful suit" for 
the recovery of his demand, and the sale 
of the property of the^ debtor for its pay- 
ment. This is a strict right. And the 
debtor, who believing himself more than 
solvent, places hb property beyond the 
reach of the process of the law, whatever 
maybe the pretence under which be cloaks 
the act; in the language of the statute of 
fraodsy " Unders" and '* delays" and ulti- 
mateiy "defrauds" his creditors. It is no 
answer to this argument to say, that the 
debtor provides an ample fund for the 
payment of the debt, and that the creditor 
IS ^dtimatdy to be paid in full. The law 
gives to the creditor^ the right to determine 
whether his debtor shall have further in- 
dulgence, or whether he will pursue his 
remedy for the collection of the debt. 
The deferring of payment, is generally an 
injury to the creditor; and he may be 
overwhelmed with bankruptcy for the want 
of the fund which is locked up by the 
voluntai^ assignment of his debtor. It is 
a mockery to such a creditor to say that 
the assignment is made for the hetufit of 
creditors. 

I have treated the case as one where the 
debtor was solvent when he made the as- 
signment. If he were in fact insolvent at 
the time', yet believed that he was solvent 
and would have a surplus, the conclusion 
would be the same. The statute regards 
the intent, with which the act was commit- 
ted. It declares that the assignment shall 
be void, if it be made tcith ihe intent to 
hinder, delay, or defraud. 

There are many cases, where sales have 
been held void under the statute, because 
of the fraudulent intent where a full con- 
sideration was paid by the purchaser. 

10 



Such was Twyne's Case, 3 Rep. 80 b. 
(And see Worseley v. JDematto^, 1 Burr. 
467, 474; 2 Bailey's Law Rep. 324; 
Lowry v. Finean,) 

We are to arrive at the intention of the 
parties by the state of things existing at 
the time of the assignment, and not by sub- 
sequent events which were then neither 
foreseen or anticipated. It therefore does 
not rebut the evidence of the fraudulent 
intent in this case, to prove that as the as- 
signment turned out, the assignor's proper- 
ty was in fact insufficient to pay their debts. 
Considering the mode in which the trust 
was executed, it would have been surpris- 
ing if enough had been realized from it for 
that purpose. There is no evidence which 
shows that Yoe and Bleecker, were not in 
truth solvent when they assigned, nor but 
that they would have had the expected 
surplus, if they had closed their business 
with the care and attention which they 
usually bestow upon their own affairs. 

I do not find that this point has ever been 
the subject of judicial examination in this 
state. Our courts have repeatedly held, 
that the insolvent debtor shall not by his 
assignment, reserve to himself any the 
least pecuniary provision for himself or 
his family, or any stipulation or reserva- 
tion for his own peculiar advantage. The 
reservation to the assignor of an annuity 
or other interest in the property, the power 
to direct preferences after the making of 
the assignment and finally the coercion of 
the creditor into the execution of a release 
of his debt in order to participate in the 
distribution of the effects of his debtor ; 
have successively been exploded and the 
assignor restricted to an absolute and un- 
conditional transfer of his effects for .the 
benefit of his creditors. (See Hyslap v. 
Clarke, 14 Johns. 458 ; Austin v. Bell, 20 
id. 442 ; Mcuikie v. Caim, 5 Cow. 547 ; 
Waktman v. Lover, 4 Paige 23, and 11 
Wend. 187.) 

The principle of these decisions extends 
to the advantage sought to bo secured by 
the debtors in this instance ; the reserva- 
tion of a surplus ailer paying their debts 
which they apprehended would be lost to 
them if their creditors enforced the ordi- 
nary remedies provided by law. In Ken- 
tucky the question has been examined and 
decided. 

In Ward v. Trotter, 3 Morrier*s R. 1, 
one Kelly had executed a deed of his pro* 
perty in trust for creditors in which he re* 
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cited that he ** being under einbarrassed 
** circumstances, and without money to 
" meet those claims, makes this transfer to 
''prevent a sacrifice of his property which 
" he deems ample for the payment of his 
" debts." The deed also stated that it was 
" expressly made and designed to secure 
" the payment of his debts" with said pro- 
perty, and avoid its sacrifice at the discre- 
tion of his creditors. The court held on 
these clauses, that the deed was intended 
to hinder creditors from effectively using 
the lawful means of obtaining the payment 
of their debts, and that it was fraudulent 
and void by the statute of frauds. 

In Vernon v. Morton et al. 8 Dana's 
Rep. 247, 263, the same doctrine is held 
by the court of appeals. They say, that 
** if the intention in executing the deed be 
" to hinder and delay creditors, it will vi- 
" tiate the whole deed, though it be made 
*' upon a good consideration, or for the just 
*' and equitable purpose of securing an equal 
" distribution of the effects among all the 
" creditors." ** When it appears on the 
«< face of a deed of trust that the motive 
" for making it was to prevent a sacrifice of 
" the property, a bad motive is shown, a 
*• motive to obstruct the ordinary process 
•* of law, in the subjection of the property 
•• to the payment of the debts which viti- 
*' ates the whole deed. So if that motive 
" and intention be proved aliunde." 

Fully believing that these decisions are 
sound both in law and morals, I am con- 
strained to adopt them in this case, and to 
hold that the assignment is fraudulent and 
void as against the complainant. 

The case presents another prominent 
point against the validity of the assign- 
ment. It is proved that there was not an 
immediate delivery of the goods assigned, 
and that the assignment was not followed 
by an actual or continued change of pos- 
session of the property assigned. The 
only delivery or change of possession 
which is set up by the defendant is, that 
produced by K. A. Yoe's becoming the 
agent of the assignee, and holding the 
goods and effects in that capacity. The 
assignee never had the possession for a 
moment, of a single item of the property 
assigned. The goods and things in action 
of Yoe and Bleecker, remained in the pos- 
session of R. A. Yoe after the assignment, 
precisely as they did before. He sold the 
one and collected the other, as if no trans- 
fer had been made. The store was kept 



open for more than fourteen months after 
the making of the assignment, at a rent of 
$3500 per year, and with a large outlay 
for expenses. It seems that two clerks 
were employed, in addition to R. A. Yoe, 
himself. And the account of the expenses 
of the establishment at Syracuse for the 
fourteen months, foots up at $1284 25 ; 
besides an indefinite sum for the support 
and personal expenses of R. A. Yoe, who 
during that period and long after, appears 
to have been maintained in a great mea- 
sure, out of the concern, without keeping 
any account of what he appropriated for 
that purpose. Such payments as were 
made to the creditors were made by Bleeck- 
er. Some of the money was sent to him 
directly by R. A. Yoe, and some came to 
him through Charles Yoe, to whom R. A. 
Yoe had remitted it. Six or eight months 
after the assignment, Bleecker purchased 
a new bill of goods in New- York, in the 
name of the firm, and sent it to the firm at 
Syracuse to be sold, and the assignee 
charges for the transportation of those 
goods in his account for expenses paid out. 

Bleecker was a housekeeper in New- 
York, having furniture, dbc, in his posses- 
sion. The assignee never took possession 
of it, and states in his answer that he is 
ignorant of its amount and value. Bleecker 
also had a mortgage of $4300 against one 
Morrell, on real estate at Sing Sing. 

The assignee has never had it in his 
possession, and although Morrell resided 
every summer and fall in the same village 
with the assignee, the latter never called 
on him for principal or interest, but suf- 
fered Bleecker to collect and use the inte- 
rest and $700 of the principal. The as- 
signee says, in his answer, that he in- 
formed Morrell of the assignment, but the 
statement is not responsive to the bill, and 
is not proved. The defendant's answer 
was verified in November, 1841, and at 
that time there remained unsold at Syra- 
cuse $850 of the goods assigned in April, 
1837. 

The circumstances thus briefly adverted 
to establish the presumption of fraud in 
the transaction in a clear and convincing 
manner. 

Has the defendant made it to appear 
that the assignment was made in eood 
faith and without any intent to demud 
creditors t Has he furnished any satisfac- 
tory explanation of those facts which the 
statute declares '* shall be conclusiTe evi* 



THE NEW-YORK LEGAL OBSERVER. 



75 



Van NMt ▼. Toe and othan. 



dence of fraud," ttnleas they are thus ac- 
counted fi>r f 

In reference to the fumitare and mort- 
gage aaaigned hj Bleecker, no explanation 
ia attempted. The excuse for leaving the 
partnership property in the possession of 
xL A« Yoe, is the usual one of convenience 
in iu collection and sale. The defendant 
aaya that some person would have to he 
employed as agent, and who so proper as 
the former owner ? The necessity for an 
agency ia this case is one of its extraordi- 
nary featares. Instead of making an as- 
aignmeot to some competent and respon- 
aihle person in the large and flourishing 
town where the property and things in 
action were situated, the father of the act- 
ing parlfter, residing nearly three hundred 
miles from that place, is made the sole as- 
signee; as if it had been the intention of 
the parties to prevent even a nominal 
change in the conduct of the business of 
the firm. It is alleged, also, that many of 
the creditors approved of the assignee's 
coarse in continuing R. A. Yoe in posses- 
sion and disposing of the goods at private 
sate. I heiieve two of the creditors testify 
tiiat tbej approved of this proceeding. 
The complainant did not sanction it, and 
the approval of some of the creditors who 
perhaps were propitiated by payment from 
time to time, cannot indicate this mode of 
executing the trust. Without going into an 
examination of the much vexed question 
as to what evidence shall be sufficient to 
rebut the presumption of fraud, where 
there has been no change of possession of 
the property sold or ast*igned, or of the 
learning which within a few years past has 
been ao elaborately applied to the eluci- 
dation of this question ; I shall content 
myself with declaring that the explanations 
attempted in this case, do not in my judg- 
ment rebut that presumption and the sup- 
posed solvency of the assignors, when they 
executed the assignment, the omission of 
any accompanying or subsequent invento- 
ries of all the property included in the as- 
signment, the singular clause exempting 
the aaeignee from loss by the defalcation 
of clerks employed by the assignors, the 
want of any change whatever in the pos- 
aeaaion of the assigned property, and the 
control and disposition of it by the as- 
aigoors as if no such transfer had been 
executed, leave me no room to doubt but 
that this aasignment is fraudulent and void 
aa against creditors. 



The defendant insists that the complain- 
ant having received dividends from the 
assignee, with knowledge of the contents 
of the assignment, or the means of acquir- 
ing 8uch knowledge, and knowing the 
manner in which the assignee was dispo- 
sing of the goods, is estopped from ob- 
iecting to the assignment as fraudulent. 
1 find no allegation of either of these facts 
in the answer, unless the statement that 
the defendant has paid out some $6500 of 
the proceeds of the assigned property to 
the creditors of Yoe and Bleecker, inclu- 
ding the complainant^ is an allegation of 
the payment of a dividend. I have great 
doubts whether the answer is sufficient to 
raise the question. 

Assuming that the point is fairly pre- 
sented, I will proceed to examine its va- 
lidity. 

There has been no such thing as a divi- 
dend under the assignment. In two in- 
stances payments were made to creditors, 
who obtained judgments soon after the 
assignment, and who threatened further 
proceedings, one about half, and the other 
nearly the whole of his demand. 

The other payments to creditors were 
made apparently as the fancy or caprice of 
Bleecker dictated ; to some creditors a 
large proportion of their debts, to others a 
little, and to others none. All the pay- 
ments made upon the complainant's debt, 
were made by Bleecker, and neither of 
them was made to ike complainant. Two 
of the payments on his debt were made to 
a clerk, one of $26, August 24th, 1837, and 
receipted as from Chsirles Yoe, on account 
of Yoe and Bleecker; the other, of $150, 
March 15th, 1838, receipted to Yoe and 
Bleecker on account, i hree other pay- 
ments were made to A. R. Van Nest, who 
was then a part owner of the debt as a si- 
lent partner of the complainant, viz., one 
of $50, August I9th, 1837, and one of $25, 
September 14th, 1837, receipted as from 
Charles Yoe, assignee on account; the 
other of $25, January 24, 1838, receipted 
to Yoe and Bleecker. A. R. Van Nest 
knew that Yoe and Bleecker had made an 
assignment, although be never saw it or 
heard of its terms. He never inquired 
about its terms, but one creditor who did 
inquire of Bleecker, obtained no informa- 
tion. He had heard that the assignee was 
selling the goods at private sale, and that 
R. A. Yoe vras superintending it, and he 
repeatedly objectcKi to the latter, on ac- 
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count of his habits, yvhen conversing with 
Bleecker. He never had any communi- 
cation with the assignee, or from him ; and 
he was informed by Bleecker that the 
whole debt would be paid, and so under- 
stood till afler the last receipt was given. 

The allegation in the answer being limi- 
ted to the complainant, is not proved ; 
there is no evidence that he knew of the 
assignment, except his statement in the bill 
that he had been informed of an assign- 
ment, in which all the creditors were to 
share alike. And the question in issue 
might here be dismissed. It was urged 
that the complainant and A. R. Van Nest, 
had means of knowledge, because the as- 
signment was recorded in the Registei's 
Office of the city of New-York. There 
was no real estate in this city affected by 
it, and recording it here was an unmean- 
ing form. It was not notice or the means 
of notice to any person. 

The payments to A. R. Van Nest, not 
being made as a dividend, and being ac- 
companied with a declaration which made 
the assignment a matter of perfect indifie- 
rance to him, and was calculated to mis- 
lead him and prevent inquiry, could scarce- 
ly operate to estop him from questioning 
the validity of the assignment, if he should 
afterwards learn that it contained pro- 
visions which rendered it fraudulent. And 
in reference to the fraud in the case, as 
developed by the evidence, there is no pre- 
tence that A. R. Van Nest was aware of 
any of the facts which establish it. His 
having heard that R. A. Yoe was xuperin- 
tending tlie assignee's sale of the goods at 
retail, was not notice to him that there had 
been no change of possession, or that R. 
A. Yoe was selling, collecting and buying, 
as he had done before the assignment ; and 
he. objected, on every occasion, to the pro- 
priety of R. A. Yoe's having even the su- 
perintendence of the assignee's sale. 

I have examined the authorities cited 
by the defendant on this point, viz : Henoe 
v. Henriquez, (13 Wend. 240.) Allm v. 
Roosevelt, (14 Wend. 102.) Van Hook v. 
Whitlock, (7 Paige, 378,) and Clary v. 
Smithy (3 Peters' 411.) But I am satis- 
fied that there is nothing in this case which 
brings it within the well settled principles 
of those decisions. 

In Rawles' R. 163, 177, Adlumyr. Yond, 
a case like those* alluded to, it is aaid, that 
if a creditor receives a payment on account 
from an assignee, not naving seen the as- 



signment or bating been erroneously in- 
formed, he is not precluded from avoiding 
it on subsequently learning its true diarac- 
ter. Instead of holding the creditor bound 
by the receipt of a payment, under the 
circumstances proved here, this court, in 
the exercise of its ordinary jurisdiction^ 
would set aside a release if he had been 
induced to execute one by a similar repre- 
sentation. 

There must be a decree avoiding the 
assignment as to the complainant, and di- 
recting the amount due to him for debt, 
interest and costs, to be paid out of the 
assigned property which remained in the 
hands of the assignee at the commence- 
ment of the suit, or which he had appro- 
priated upon the debts owing im him by 
the assignors. 

COURTOFCOMMON PLEAS 

Before the Hon. M. Ulshoeffsr, and 
Judges Ingrabam and Inglis. 

Lewis et al. v. Aubernan et al. 

DBJCViaBB.— raiVOLOVS »LIA. 

Desiurrjbr. The declaration contained 
the usual counts for goods, work and 
labor, and also the usual money counts. 

Plea. General issue, except as to the 
sum of $344 64, parcel, &:c., and as to the 
said sum that before exhibiting the amended 
bill in this behalf, &c., they, the said de- 
fendants, were ready and willing, and then 
and there tendered and offered to pay the 
said plaintiffs the said sum, &c., together 
with the sum of $6 dO, costs, &c., to re- 
ceive which, &c., plaiotifis then, &c.» 
wholly refused; &c., which said sum de- 
fendants are ready and willing to pay, and 
now bring the same into court ready to be 
paid, &c. Wherefore, &c. Annexed to 
the plea was a notice that ** the defendants 
would at the trial of the cause, give in evi- 
dence that a large portion of the cloths, 
for the {Payment of which the plaintifia 
seeked to recover, were damaged and un- 
saleable cloths or cassi meres, and were 
tender and imperfect and unfit for market, 
and were not perfect, sound, merchantable 
and saleable goods, as represented and 
warranted to be by the plaintifis at the 
time of the sale thereof, and that the plain- 
tiffs refused and still refuse to accept 
of and obtain them» and have offered and 
tendered, and are still willing to return 
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uid goods, and that the delendaDts did 
immediately or within a reasonable time 
after the disco^ev^ of the imperfection of 
the goods, notify the plaintifis thereof, and 
refused to retain them, and the plaintiflb 
refused to accept them or any part of 
them, and that for the full amount of the 
goods not 60 offered the defendants made 
a good and lawful tender to the plaintiffs 
of $341 64, and $6 50 for the costs. De- 
murrer. That the plea is bad in form, in 
averring a tender '* before the exhibiting of 
the amended bill of the plaintiffs against 
the said defendants in this behalf," because 
no hill has been exhibited in this behalf, 
but this suit was commenced by filing a 
declaration pursuant to the statute. That 
the defendants have not in their plea con- 
fessed and avoided, traversed or denied, 
that they owe to the plaintiffs the sum of 
money demanded, and the plea does not 
contain any defence whatever, but merely 
aUeges a tender of a part of the sum de- 
manded before the exhibiting of the 
amended bill in this suit, and not before 
the commencement of this suit, which is 
no bar to tbia action. 

Weit and Russell, for plaintiffs, in sup- 
port of the demurrer. — By the common 
law, a tender could not be made after suit 
brought. {Jackson v. Law, 5 Cow. 248 ; 
6 Bac. 462.) The 2d Rev. Stat. Part III. 
cliap. viii. tit. 17, § 19, have not altered 
the common law in this respect, but have 
endeavored to avoid the difficulty and ex- 
pense of payment of money into court after 
suit brought. (See Reviser** Notes, 2 Rev. 
Stat. 779.) This statutory proceeding is 
not the subject of a plea. (Grab. Pr. 544, 
A. ; Siack v. Brown, 13 Wend. 390.) 

A. L. and H. P. AJlenf for defendants, 
contra. — There are but two pleas. The 
plea of general issue as to all of the plain- 
tifis' claim, except as to $341 64, parcel, 
^., and tender as to those amounts. This 
is one plea, and a plea of set-off to which 
the plaintiffs have replied. The plainti£& 
have put in a replication to both of these 
pleas, and tendered an issue to the coun- 
try. The demurrer to the same plea is 
therefore frivolous. It is only in dilatory 
pleas that the Supreme Court says a party 
must be held to strict precision, viz., in a 
piea, oi abatement. (19 TFe»J. 216.) It is 
the eoncHmsion of a plea which determines 
iu character and therefore becomes a vital 
p«rt of it. In the case referred to it was 
defbctiTe in that vital part, and being a 



dilatory plea, the court held the defect in 
form to be fatal, (lb.) This plea is good 
in all its material parts ; in its beginning, 
and throughout, except in one unimportant 
particular. It is called " declaration," in- 
correctly. The demurrer is frivolous, be- 
cause it states ''secondly," that the de- 
fendants have not confessed and avoided, 
traversed or denied, that they owe, &c. 
Whereas, the plea expressly pleads set- 
offs for SIOOO, for all except the tender of 
$341 64 for damages, and $6 50 parcel, 
&c, and the plea of tender goes to the 
rest of the claim. Cur. ad vult. 

ULSBoarFXR, J., now delivered the opi- 
nion of the Court This is a demurrer 
noticed as frivolous. The plaintiff demurs 
to the defendant's second plea, and the first 
question presented is, whether there are 
two or three pleas, the defendant insisting 
that there are only two, upon both of which 
issues of fact have been taken by the plain- 
tiff, which precludes a demurrer to the 
mere pleading, and the plaintiff insisting 
that he has taken issues of fact only on the 
first and third pleas, and that there is only 
a second plea to which the demurrer re- 
lates. From my reading of the pleas^ I 
think the plaintiff is right, and that there 
are three in number, and that the Zdplea 
to which the demurrer relates is frivolous 
according to the decision of the Supreme 
Court. {Grah. Prae. 544 n.) The plea 
sets up a tender on the second of March» 
1843, before exhibiting the amended bill, 
and not before the commencement of this 
suit. But the demurrer is not frivolous, 
and if not it must be argued in its order 
when called. 

COURT OF QUEEN'S BENCH. 

Before Lord Dbnman, C. J., and Judges 
Pattbson, Colbridgb, Williams and 

WlOHTMAN. 

GoBPABB V. Imoram. — Nov. 17, 1842. 
Michaelmas Term. 

Part ptyment of the balanee of an aeooont by one 
partner, made after the disaolution of the partner- 
ahip, and againat the consent of the others, and in 
collusion with the creditor, also more than aiz years 
after the balance was aaeertaincd, is sufficient to 
take the oaae out of the statute of limitations as 
againat the other partners. 

ABatJMPaiT to recover the balance of a 



78 



THE NEW-YORE LEGAL OBSERVEB. 



English GaaeB»--Goddard ▼. logrtm. 



banking account. Plea, that tbe cause of 
action did not arise within six years. At 
the trial before Gumey, B., at Leicester, 
at the summer assizes, 1841, it appeared 
that tbe plaintifis were bankers, and the 
defendants attomies and solicitors at Mar- 
ket Harborough ; the defendant Ingram, 
had been in partnership with Shuttleworth, 
from 1824 until October, 1829, when the 
partnership was dissolved, and Ingram left 
Alarket Harborough, and entered into ano- 
ther partnership, fifteen miles off. He sub- 
sequently returned to Market Harborough 
and entered into a new agreement of part- 
nership with Shuttleworth and the other 
defendant, Wattleby. Tbe banking ac- 
count in question was beaded Messrs. 
Inkersole & lugraham, but Inkersole had 
been long dead. On the dissolution of the 
partnership in 1829, a fresh account was 
opened in the same pass book, some blank 
pages being left between the two accounto, 
and was continued till Nov. 1832, at the end 
of each y ear,a balance was struck and carried 
on to the next year ; the last entry in tbe 
pass-book between Shuttleworth, Ingram & 
Wattleby, was in November, 1832, when 
the final dissolution of partnership took 
place. Shuttleworth continued to carry on 
business on his own account till his bank- 
ruptcy in 1839, and had a large private 
account with the plaintiffs. Shuttlewortb 
being under liabilities to his retiring part- 
ners, was left to manage the affairs and get 
in the debts. In order to take the case 
out of the statute of limitations, it was 
proved that Shuttleworth entered into an 
agreement with the plaintiffs, but without 
the knowledge of his late partners, to pay 
the balance of tbe partnership account 
upon a deposit of bonds, deeds, and notes, 
as a security ; that the parish of Faroham 
being indebted to the partnership in the 
sum of 71/. for business done by them as 
attomies, in June, 1839. gave a cheque for 
the amount on the plaintiffs, who were 
their bankers, and one of them was their 
treasurer. The treasurer was desirous of 
tiansfisrring the payment to the credit of 
the partnership accounts, but the two de- 
fendants refused ; the cheque being paid, 
the overseers divided the amount between 
Shuttleworth and the defendants. Shut- 
tleworth, however, paid back his share of 
the sum to the bankers, specifically to be 
applied in reduction of the account in. 
question ; at that time he owed the bank- 
ers between 80002. and 3000/., and was in 



insolvent circumstances, though that fact 
was not known to the bankers, they had, 
however, been some time before warned 
by the defendants, that if they did not pn>- 
ceed to enforce payment of the old account 
against thAr late partner, they should take 
advantage of tbe statute of limitations. It 
was also pioved that Holland, one of the 
bankers, owed the old partnership a sum 
of money, and wrote a cheque paying him- 
self, and directed one of the clerks to enter 
it on the credit side of the account in ques- 
tion ; that Shuttlewortb, subsequently rati- 
fied what the clerk had done. On the i7th 
December, following, a fiat in bankruptcy 
was issued against Shuttleworth, upon 
which he was declared bankrupt, and he 
died in the May following. The defence 
was, that this was a fraudulent payment by 
Shuttlewortb, knowing that he was in in- 
solvent circumstances, for tbe purpose of 
raising a liability against his late partners. 
Tbe judge left to the jury the question 
whether the payment was made by Sbu^ 
tleworth, in concert with the Goddards, 
and the jury found in the affirmative. A 
verdict was thereupon entered for the de- 
fendants on the issue of the statute of limi- 
tations. In tbe following Michaelmas 
Terra, 

M. D. Hill, obtained a rule for entering 
a verdict for the plaintiff, or for a new trial, 
on the ground of misdirection. 

WkUehurst and Humfrey, now showed 
cause. — The plaintiff was bound to show a 
promise in 1839, made by the defendanta 
either expressly or impliedly. An ac- 
knowledgment made within six years, ope- 
rates as a new substantive promise, and 
does not draw down the original promise 
to the time when the acknowledgment was 
made. (Pittam v. FosUr, 1 B. & C. 248 ; 
Tanner v. Smart, 6 B. & C. 603 ; Growan 
V. Foster, 3 B. & Adol. 507.) Tbe statute 
of limitations does not contain a word 
about part payment. But this was not a 
payment in law, being without the consent 
of the defendant ; Shuttleworth had no 
authority to make it, nor was be an agent 
for his partner for that purpose ; and there- 
fore it cannot take tbe case out of the 
statute. {lAnsdl v. Bonsor, 2 Bing. N. C. 
241 ; Rathhone v. Drakefard, 6 Bing. 375 ; 
Adafns v. Bankart, 1 C. M. & R. 681.) In 
fact he was expressly forbidden to do so. 
One of several partners cannot bind the 
others by submission to arbitration, even 
of matters arising out of the business of 
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the firm. (Siead t. Soli, 3 Bing. 101.) A 
receipt given collumTely to one after a dts- 
solation of the paitnerahip, and a notice 
in the gazette, that all debts due to the 
partnenhip shall be paid to the other, is 
no bar to an action against the debtor. 
{Hendertimy. WUd, 2 Camp. 561.)* 

In WkUcomh v. Whiting, (Doug. 652,) 
Lord Mansfield eaid, " Psyment by one is 
payment for all ; the one acting virtually as 
agent for the rest;" but he also said, '* when 
cases of fraod appear, they will be deter- 
mined 00 their own circumstances." Whit- 
ami T. WkUiMg was followed in Jackstm 
T. FairiMh, (2 H. Bl. 840 ;) Bwhigh v. 
Sum, (8 B. & C. 36 ;) Wood ▼. Braddick, 
(1 Taont. 104 ;) Ferham v. Reynal, (2 
Biog.3060 Petue ▼. Bir9t, (10 B. & C. 122 ;) 
MandfrtUm r. Roiituon, (4 Man. & R. 440 ;) 
Quumdly.DUcklmm, (5 Mee. & W. 494 Ot 
hat in Brandnutr ▼. Wharton, (1 B. & A. 
463,) Lord Ellenborough said, that he 
was not prepared to go beyond Whiicomb 
T. Whiimgy BO as to deprive a party of the 
advantage given by the statute, by means 
ofao implied acknowledgment; and points 
oot the inconvenience which may follow 
from the doctrine in that case. - '* Suppose 
a penon liable jointly with thirty or n>rty 
otben to a debt, he may have actually paid 
it, may have bad in his possession the docu- 
ment by wbicb that payment was proved, 
bot may have lost his receipt ; then, though 
this was one of the very cases which the 
statute was passed to protect, he may still 
he honnd, and his liability be revived by a 
random ackoowledgroent made by some 
one of the thirty or forty others who may 
he careless of what mischief he is doing, 
and who may even not know of the pav- 
nent which has been made." And m 
Jlkins T. Tredgold, (2 B. & C. 2S,) Abbott, 
C. J^ and Bayley, J., impumied the au- 
thority of Whiicomb v. Whiting; and 
Bayley, J., added, *' Here the statute ap- 
peals to haTe attached before the payment 
was made by Robert Tredgold, and there- 
fore John Tredgold, beine at that time 
protected, could not be subjected to any 
new ohligation by the act of Robert." In 
all the other cases except Manderston v. 
RoberUom and ChanmeU ▼. Ditchlmm, the 
payment was made after the six years had 
run ooa ; mnd in MoMdentan v. Robertson, 

• See also Boeik v. Qwin and J«nsi«y, (7 Priofl^ 

191.) 9*s '^ 

t See also WyeH t. Bodton, (8 Bing. 309;) and 
Ai«T. /»«a<al^(rAdoL*n. IW.) 



the point veas not raised.* In Burleigh v. 
StoU, the payment was made during the 
continuance of the joint liability. And 
there was no collusion in those cases. A 
payment by one partner without the know- 
ledge of the other, must, in order to take 
the case out of the statute, be made in the 
ordinary course of dealing forthe discharge 
of the debt and bona fide. On the follow- 
ing day, Nov. 17, 

AT. D. mU, MeUor, and R. MacauUy, 
were to have argued contra ; lyit 

Lord DxNMAN, C. J., without calling 
upon them, delivered the judgment of the 
court. We think that we cannot forbear 
from acting upon the numerous cases de- 
cided upon the question. The first pert 
of the rule will be discharged, and the se- 
cond part will be made absolute. 

Rule accordingly. 



ATTORNEYS. 

An attorney at law is either a person 
appointed to appear for a party in a par- 
ticular action, or in all actions in which the 
client is concerned in a particular court, 
or in all actions generally. The term at- 
torney-general appears to be applicable to 
the thira class only. 

Formerly, all great lords had their at- 
torney-general. 

In the Duke of Norfolk's case, (M. 39, 
H. 6, fo. 32, pi. 45,) it was held, that a man 
is bound by the act of his attorney-gene- 
ral, as well as by the act of his attorney 
appointed ad htcrandum vdperdendum in a 
particular cause. 

Of late years, the appointment of attor- 
neys both of the second and of the third 
class, except in the case of the crown, has 
fallen into disuse, and the appointment of 
attorneys of the second class, on the part 
of the crown, has been less frequent than 
formerly. 

The king appears to have usually had 
an attorney either of the second or third 
class in the Common Pleas ; but no trace 
has been discovered of any pleadings in 
that court on behalf of the crown, being 
conducted by any persons who were not 
of the degree of the coif.t The king's 
Serjeants no doubt received their instruc- 
tions ftom the king's attorney, whether ap- 



* See alio Rew v. Pdtd, (1 Adol. & EII. 196.) 
t See artide Seijeants at Law} p. 79, toI. I. 
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pointed generally for all courts, or spe- 
cially for tlie Court of Common Pleas. 

On the patent rolls of the early part of 
the fifleenth century, there are entries of 
the appointment of one attorney-general 
during pleasure, and of another (in 1 1 H. 
40 for life. 

" Will us de Ladyngtan, attomatus regis 
in communi hanco, et in aliis locis quibus- 
cunque, ad placitum regis." Rot, Pat, 237. 
" Thomas Tykhull, attorantus domini regis 
in communi banco, et in omnibus aliis 
curiis, quamdin se bene gesserit. lb. 25G. 
It ntust not be assumed that Lodyngton or 
Tykhull was a man of the law, either as 
Serjeant or as belonf(ing to the class of 
persons who, as apprenticii et attamatif 
were authorized to act as attorneys ad lu- 
crandum vel ptrdendvm^ and also as advo- 
cates, except in the Court of Common 
Pleas. 

In Eam's case, (H. 34, H. 6, fo. 26, pi. 
3,) Moile^ J., says, " if one who is attorney- 
general be in chancery, and is not all 
learned in the law, he may well inter- 
meddle, &c., but if he will labour the jury, 
as to give any of them money £c»r their ver- 
dict, that is maintenance.'' 

In December, 1667, the Chevalier de 
Land as. Seigneur de HeuUe, and Heredi- 
tary Pannetier, (2 Roi. Fori. 413 b., Testa 
de Nevill, 290, A.,) of Hanault, a principal 
vassal of the Count of Egmont, and his 
grand bailiff of Armentiers, obtained per- 
mission from the Duke of Alva to act for 
the Count, (his " Seigneur et Maitre,") and 
appoint gens lettrez, avocats and procure- 
reurs, to assist in his defence. , (Proees 
CrinUnels des Comtes d'Egmont, &c, vol 
1, 9, 11, 86.) 

As to staying judgment rege tncoHndtOt 
see Broumloe v. Mitchell, (1 Roll. Rep. 188, 
206.) 

Attorneys, whether acting for the crown 
or for individuals, have always been heard 
in this court, upon applications respecting 
the awarding of process, (T. 2, £. 3, fo. 
34, pi. 9.) 

" An attorney said that his master had 
recovered a certain debt in the reign of 
the other king, (Edward II.) against a man 
who came into court, by the bishop, (i. e. 
upon the return of a venire fadat clencum, 
issued to the bishop of the diocese in which 
it bad been surmised that the defendant 
was a beneficed clerk,) and pleaded ; and 
before we had execution, the king demised 
the crown, and inasmuch as we could not 



have execution without a new warning, the 
court gave us a scire /acias to the sheriff, 
for the possibility that he might have lay 
fee ; which writ the sheriff hsd returned 
nihil hahet in baUivd sud ubi, &c., where- 
fore the attorney prayed a writ of execu- 
tion to the bishop, because he, (the defend- 
ant,) was a parson; Stan, {Sionare, J.) 
If the sheriff has retame<Lthat he is a clerk, 
you shall have it. The attorney. — Sir, he 
came by the bishop, (q. d. and has therefore 
admitted that he is a beneficed clerk,) and 
of part we have execution, and we should 
have had it of the whole if the king had 
not demised the crown. Lvd {Ludlow, J., 
semble,) said, in that case, he could grant 
it. Et ita fecit, &c M. 1, E. 3, fo. 17, 
pi. 10 : and see P. 1, £. ^, fo. 11, pL 29, 
P. 1,E. 3,fo. 10, pi. 48. 

So an attorney might plead before au- 
ditors, (two ojffioers of the court and a mer- 
chant,) assigned to take an account. H. 
3, E. 3. fo. 9, pi. 30. 

MISCELLANEOUS. 

The celebrated Henry Hunt, the leader of the 
demoerauc party ia England, tpent the whole of e 
T«ry large fortune in endeaToring.to carry bis political 
Tiews into effect ; and in the latter part of his life be 
entered into the trade of a maker of blacking, and 
while engaged in that occupation he was elected a 
member of parliament. The high tory party alwava 
opposed with great zeal an^ measure introdoced by 
him { and on one oceasion Sir Robert Peel, so Jkr for- 
ffot himself as to taunt Hunt with reference to his 
being a blacking-maker, to which Hunt made the fol- 
lowing caustic reply :— " The Right Honorable Baro- 
net has been pleased f o sneer at my oecupatien, no^wr 
be would remind the Right Honorable gentleman that 
he (Hunt) was the first tradesman in his family, and 
that he (Sir Robert) was the first gentleman in hie."* 

A 3farfyr to ^eiemre.— After Franklin made his 
^eat discoTery of the identity of lightning and electri- 
city, by means of a kite sent up into the air durio^ a 
thunder-storm, many philosophers eagerly sought to 
repeat his eiperiments. Amongst these Pxofeeaor 
Rjchroenof St Petersbugh, was the roost indefati^a- ' 
ble and fearless. In pursuing a series of experiments 
on atmospheric electnoity, he erected what was called 
a gnomon, which consisted princioallF of a Lejrden 
jar, communicating with an iron rod, which rose eome 
feet above the roof of his house ; and an electrometer, 
consisting of a linen thread with hslf a grain of lead 
tied to it. Of course, when the giiomon was cbarfied 
with electricity, and bad communicated that. fiuidT to 
thread and the metal, the latter, being easily n)i*ved, 
would be repelled from the gnomon ; and its angular 
ascent on the face of a divided quadrant or index tn^li. 
cated the force of the electricity which had been ac- 
cumulated. On the 9th of August, 1752, Richmckn. 
obtained ftom tiie end of the rod eleettical fla»tie«». 
which could be heard at several feet distant ; aiiKi kf 
any parson touched the apparatus^ a smart shock ^w^a 
felt. 

■ The fsthtr of Sir Robstt FssI wasacoUsa 
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H6MARKABLE TRIALS 

CIlCCIfSTAHCCAI* STIDBNOE. 

Jam»e90n*s Ckue. 

Tag MDtimeDt, which nrtoed the hand 
of the usassio who perpetrated the act 
we are about to narrate» does not uaually 
produce so deplorable a reiaU) it was 
envy ia ks im let hideous form. 

An oU lady, named Breeot ItviM at 
Loftw Hall, in the county of Wezford, 
had an old and favorite aervaot. who had 
beea ia bar employment for about nine 
jeai% and who enjoyed her entire confi- 
deooer Mn. Breen was left a widow early 
fo life with five children^ the eldest of 
w2iich had been aent to college* where he 
temaioed until the age of eighteen, when 
his mother recalled hini) in order that he 
oiigbt serve as a protector to hia brother 
aad siaten. Jamieeon, the old servant, 
who waa very blunt^ and had acquired 
gi^at ascendancy over bis mistress, who 
nsoally yielded to his opinions, took the 
Kbeity of remonstrating against her reso- 
lution to recall her son ; but contrary to 
custom, nothing that he could say did 
change her determination* 

As soon as Walter, for this waa the 

aameof the young man, was fairly installed 

ia the booee of hia mother, he abandoned 

himself witbopt reserve to the pleasure of 

icting as master. He took the greatest 

delight in commanding every body about 

the hooee, and he was watchful in seeing 

all bis orders atrictly executed. His con* 

doct waa evidently the freak of a atudent) 

and nothing but childiah amuaement; but 

Jamieaofi tbouffht otherwise ; and viewed 

every aetion of the son of his mistress, aa 

a atudied effort to humiliate him, and from 

lUs tune he meditated on the means of 

reven^« 

Everj thing however went on tolerably 
amooibly for aome time ; with the except 
tioo of aome vivacity, on the part of Wal- 



ter, and some sharp repliea on the part of 
Jamieson, who from Jay to day became 
more gloomy; until at last the peaceful 
house of the widow, was disturbed by fre-^ 
quent quarrels and altercations. 

One day in a quarreli even more violent 
tlian usual, Walter cried out : '* I am tired 
of living ufkler the same roof with an inso- 
lent servant, who braves me on every occa* 
aioO ; but my reaolution ia taken and I do 
not intend to change it. You will there- 
fore take notice, that I allow you one month 
to find anbther place, becauae you must 
quit thia booae, and you Icnow, that my 
will ia also that of my mother.^' 

This scene took place in the garden ad- 
joining the house, and was witneesed by 
no one except a peasant, who waa walking 
on the road, and who, having been attracted 
by the altercation, had seen and heard 
every thing, sheltered by the shrubbery 
and without being seen. It ia probable 
that Walter, after the firat movement of 
his anger had paased away, regretted his 
impetuosity ; and it is certain that he never 
spoke to his mother to drive away Jaroie^ 
aon ; but, on the contrary, seemed to avoid 
every thing which could involve him in a 
quarrel with the latter ; probably with a 
view to show him, that he had no inten- 
tion to execute his menace^ This change 
in the conduct of Waiter did not however 
appease the anger of Jamieson. 

About eight days afterwards, Jamieson 
leaves his bed a little after midnight, and 
barefooted, and without any other clothing 
than his shirt, ascends to the room of 
Walter, who slept in the same bed with 
his brother, on the floor above. When 
there, he approaches stealthily the bedside 
of the two brothers, and raising his lantern 
so as to be able to select his victim, extin« 
guishes the light, and then drivea a shoe* 
maker's awl into the head of Walter. At 
the dawn of day young Octavius awoke, 
aad felt himself ciiilled by a piercing cokl, he 
carriea his hand mechanically to his breasL 
where be encounters the arm of his brother, 
which was livid and covered with blood. 
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At this sight, he utters a piercing cry, 
juinps out of the bed and runs to the room 
of Janaieson. The latter slept, or feigned 
to sleep; on being called, he rubbed bis 
eyes, yawned and asked, in a peevish voice, 
what is wanted 1 When this was explained 
to hiro, he dressed hinoself slowly, and 
with apparent reluctance. But as soon as 
he had entered the room, and seen Walter 
extended motionless, he told Octavius, 
that his brother had swooned, and that he 
oUki^ht immediately to call his mother. 
When Mrs. Breen appeared bathed in 
tears, and exclaiming that her son had been 
murdered; Jamieson said, thatit was im- 
possible ; that he slept too near not to have 
heard the assassins ; that besides, he had 
himself taken the precaution to shut all the 
doors and windows in the evening. He 
then coolly raised the covering of the bed, 
and pointed out a small streak of blood, 
vrhich was seen on the pillow, and tried to 
persuade her, that her son had died of a 
hemorrhage, which no doubt proceeded 
from the rupture of some internal blood 
vessel. Mrs. Breen, siill preserving some 
hope that her child was not dead, send for 
a physician, who arrives immediately ; and 
who, as soon as he casts his eyes on the 
body of Walter, declares, that he has 
been murdered. Janneson, on the contra- 
ry, insists, that as his young master was 
very plethoric, he is sure, that he must 
have ruptured some blood-vessel while 
coughing. 

The doctor, in order to prove the truth 
of his asscriion, caused some water to be 
brought and sent for the coroner, in whose 
presence he washed the whole body, and 
soon discovered, on the head, a hole of the 
size of an ordinary pin, through which the 
blood escaped with great difficulty, and 
which could only have been made with the 
aid of some sharp instrument, which had 
penetrated into the brain to a depth of 
about three inches. Jamieson was not 
suspected at first, but when he was called 
for the purpose of giving some explana- 
tions, it was discovered that he had left the 
house, and carried away money and jewels 
to an amount of about forty pounds ster- 
ling. The magistrates of Arihurfltown, in 
which direction it was supposed he had 
fled, sent all their officers in pursuit of 
him ; but in spile of their researches and 
activity they were unable to find him till 
more than two days ' "^en he 



was discovered concealed in a haystack, in 
one of the islands near Ballmsaw. 

This cause came on to be tried at the 
Wexford Assizes, on the 24th Aogust, 
1833, when fourteen witnesses appeared, 
among which were Mrs. Breen and her 
children, all in deep mourning. 

The accused was a man about 50 years 
old, with small eyes deeply set in the head. 
When he regarded the jury, his eyes ex- 
hibited an unusual brilliancy, which gave a 
repulsive expression to the whole counle- 
nance. His hair was of a sandy color aod 
his features vulgar. 

He showed much presence of mind in 
replying to the questions asked him by the 
judge 5 but turned away his head, oo see- 
ing a table, on which were exposed a 
bloody shirt and an awl, the mute testimo- 
nies of his guilt. 

Among the testimony offered the follow- 
ing was the most interesting, viz : thai of 
the young Octavius, aged about thirteen 
years, who gave in his deposition, fre- 
c|uently interrupted by sobs, to the follow- 
ing effect : " When I awoke on Tuesday 
morning, I felt a dreadful weight on my 
breast, which oppressed me. 1 wanted to 
rise, but this weight seemed to prevent it ; 
I extended my hand and encountered that 
of Walter, which was colder than marble. 
I was surprised and looked at him, he was 
motionless. Uneasy and alarmed, I ditt 
not know why, I Icoked at him again, and 
all at once I saw blood on his shoulder and 
neck. I took hold of bis arm and sbook 
it violently. Brother! brother! cried 1, 
awake then; you are bleeding. But 
he didnot awake. I called him, and he did 
not answer. More and more uneasy, 1 
leaned over him : his cheeks were pale, ao 
pale that I shall never forget it ; I kissed 
him, but the kiss chilled my lips and made 
me shiver with cold from head to ft>ot " 
• • • ^ • 

Q. What did you do next 1 

A, "I do not know; but, I believe, 1 
was afraid. I remained for some tiaw 
vfithout stirring, and then suddenly jumper 
out of bed without daring to look behini 
me, and went to tellJamieson, who tarrie 
a long time before he would foUov^ mo." 

Doctor Hewctson declared, that he '«: 
amined the wound of the deceased ^w^i 
great attention ; and that it must li^i 
been inflicted by some one who had pv-ea 
correct notions of the interior atructu:x7^ 



THE NfiW.YORK LEGAL OBSERVER. 



The Lav of Joint Slock Comptniot— Htkhiv Calla. 



the bnmaii body. The weapon had been 

driven into the eerebellum and death must 

have followed inatantly. 

The accnaed pleaded not guilty, and did 

nol attempt to contradict the teatimony, 
which, though drcumatantial, was conclu- 
sive. 

After a short deliberation, the jury found 
him goilty of niurder accompanied with 
theft, and he was executed on the 31st of 
August foUowiog. 






THE LAW OF JOINT STOCK 
COMPANIES. 

MAKING CALLS. 

Iv a recent number we adverted to the 
ctM of making calls, we find the following 
case which fully confirms the conclusions 
to whidi we then came. 

The Sheffield and Manchester Railway 
Act, 7 W, 4, e. 21, by s. 115, empowered 
the df rectors from time to time to make 
sadr ca/b frmn the proprietors on their le- 
Bpectire shares, as they from time to time 
^oM find necessary, so that no call should 
exceed $10 on each share, and that there 
should be an interval of three calendar 
months between each successive call, and 
twenty-one days notice should be given of 
every such call' by advertisement in the 
local newspapers; and the proprietors 
were thereby required to pay the calls on 
their shares to such person, at such time, 
at such place, and in such manner as the 
dn-eetora should from time to time direct 
or appoint. The directors made a resolu- 
tion for a call specifying therein the amount 
of the call and the day of payment, but | 
not the place where, or the person to whom 
the payment was to be made ; but a no- 
tice of that call subsequently inserted in 
the local newspapers, according to the di- 
rsctioas of the act specified all those mat- 
ters. In an action for the amount of such 
call, against a party who was a proprietor 
at the date of the resolution, of the notice 
and of the day appointed for payment, it 
not appearing that there was any change 
io the directory during that inverval: 
'^Held, that the call was properly 
made. By an<ithei« resolution, made on 
tlw Iddi of March, the directors resolved 
tfatt a call ef <£5 sbuald be made on the 



30th of March instant, to be paid on the 
1st of May : — Held, that the call was not 
invalid because the resolution was pros- 
pective. Some of the directors by whom 
the resolution for the calls were made, 
were members of a banking company, who 
were the bankers and treasurers of the 
Railway Company, and as such, received 
and gave receipts for calls, and paid cheques 
drown by the directors, &c. A clause of 
the act of parliament (s. 150) enacted, that 
no person concerned or interested in any 
contract with the company, should be ca- 
pable of being chosen a director, and that 
if a director should directly or indirectly 
be concerned in any contract with the 
company, h^should thereupon be imme- 
diately, and was thereby discharged from 
the direction : — Held, that this clause ap- 
plied only to contracts made with the com- 
pany in prosecution of its enterprise, and 
did not disqualify the directors above men- 
tioned. Another clause, (§ 159) directed 
that the orders and proceedings of the di- 
rectors should be entered in a book, and 
signed by the chairman of the mooting, 
and enacted, that when so enteied and 
signed, they sh<iuld be deemed originals, 
and be read in evidence without proof of 
the persons making or entering them being 
directors, or of the signature of the chair- 
man : — Held, that a book of proceedinga 
purporting to be signed " W. S. deputy 
chairman," was evidenced per se, without 
proof that W. S. was in fact deputy chair- 
man, or as such presided at the meeting. 
A transfer of railway shares from an origi- 
nal subscriber to the undertaking, made 
before the formation of a register of pro- 
prietors pursuant to the act, but after the 
passing of the act of parliament is good, 
although the transfer he never registered 
as a proprietor. Where act requiied such 
transfer to be by deed, and a transfer of 
shares was executed by a seller, with a 
blank for the purchaser's name, and stating 
the consideration untruly, ^ut the pur- 
chaser afterwards signed and transmitted 
to the company in pursuance of the act, a 
proxy paper describing him as the proprie- 
tor of the shares : — Held, in an action by 
the company against him for calls on such 
shares, that he was precluded from dispu- 
ting the validity of the transfer. TAe 
Sheffield and Manchester Railtoay Compa* 
ay v. W4Hfdeock, 7 M. db W. 574. 



84 



THB NEW-YORK LEGAL OBSERVER. 



The United Stateev. Five Cami of Cloth and Three de. of Caaeimere. 



ifaiBta 



U, S, DISTRICT COURT, 

IT. 8. Dietrlei €«ii«'t for ih« ««aiherii Ulstrlct 

Before the Hod. S. R. Betts. 

Till Unitbd States v. Fjtb Caics of 
Cloth and Thrbb ditto or Cabsisibrb, 
William Bboadbbnt, Clajiuant. — Oct 

6, 1842. 

saw raiAL.— TaanicT aojumst svipbkcx. 

Where a ^erdlet waa rendered turning upon the oredt- 
bility ofthewitneaaee, and it appeartid that at the 
trial all the evidence was fully ^d fairly before 
the jury, and that they had heen charged that the 
consideration of the credibility of the t^eiiroony 
belonged exeluaively ix> tbem» the court refuaad to 
grant a new trial. It is only in cases impuiing 
gross inattention, prejudice, or misconduct on the 
part of a jury that the court will tnierfern to disturb 
their verdict. 

This was a motion for a sew trial od 
fi case made by the defendant, and was 
soibmitted on written points — the circum- 
stances of the case, and the point upon 
which his Hx)nor's opinion was sought, 
sufficiently appear in the adjudication. 
S. CarnhfcleTtg^ fur llie defendant. 
OL Hofffnan, for (he United States. 
Betts, J. — The defendant applies 
upon a case made, to set aside the verdict 
rendered in this cause, and for a new 
trial because the verdict is a^^ainst evi- 
dence. 

I am satisfied from a reperusal of the 
proofs, that if the testimony is entitled to 
full credit, the rerdict is clearly against 
the weiglil of evidence, and ought for that 
«ause to be set aside. (Kohm y. iy. Am, 
Jn9. Co., 1 Wash. C. R., 123 j Judiciary 
Act, Sept. 24. 17S9, « 17. 

It appears to me also that therfi is no 
proof in the case which could shake my 
faith in the witnesses for the claimanl, and 
had it beeti submitted to my judgment 
as matter offset, I should have found for 
Iiim. 

With this distinct statement of the 
position of the case, the point arises for 
jdecision whether the court is called upon 
or can properly interfere to disturb the 
finding of ihe jury. 

The gist of the information was that 
the goods were undorvalaed u|iod the 
iuYoices, with inlenjt to e?adi9 or defrsiud 
ibe rev.enae. 



In reply to the testtmoDy ob Ua# pm of 
the United States, the claimant offisrod 
evidence to prove that he purchased th# 
goods in England, and that they were 
charged on the invoices at the actual oosC 
prices, and also that they were inwuced 
at their true market value abroad. 

The vendors of the goods were ex- 
amined on commission, and testified that 
they sold the goods to the claioiant at the 
prices stated in the invoices, aad that be 
was the bona Jidt purchaser and owner of 
them. 

Each of these witnesses also swore th^ 
goods were charged at their true market 
value, and that like goods at the time 
could have been purchased at the same 
plsces at these pricea 

Testimony wss presented to the jury, on 
the other hand, to show that the goods 
were very greatly below the foreign mar> 
ket value, and a witness called by th# 
claimant, although he rated the geoda 
much lower than the pablio appraiser, 
yet examining them two years after ibej 
were exported, appraised the market va* 
lueat the time of their purchase at 19 
per cent above the invoices. 

The pointo submitted to the jury were, 
whether the testimony established the 
cost prices of the goods, and they were 
charged by the court that if the goode 
were actually purchased by the claimant 
at the invoice prices, then they could not 
be condemned, whether that price cor- 
responded with the market value or BOt« 

So also the charge was explicit, that if 
the goods were invoiced at tbeir fair mar* 
ket value, the claimant would be entitled 
to a verdict, unless the governmeni 
proved they had been purchased at 
higher prices; and the jury were in* 
structed that the testimony on the part of 
the claimant taken on the spot whece tlw 
transactions occurred being direct ami eat« 
piicit on both points in hia favor, entitled 
him to a verdict if the witneases were W« 
Ueved. 

The decision of the jury turned then 
upon the credibility oi the witneeeee 
swearing directly for the daiment, and 
that point was given to the consideration 
of the jury as belonging exclusively to 
them, with the insuructien that the depo>» 
sitions were to he read and received wiih 
like effea as if the witnesses bad made 
the same atatemeni in open court* 
Ko exception is tajten to the charge of 
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the ooort, and the single question is, whe* 
ther the court, upon its own judgment of 
the bearing end credibility of the testiroo* 
ny, will sec aside the decision of the jury 
upon that very point. 

The conns have proceeded with great 
cantion in granting new trials upon alle- 
gations that the verdicts aie without or 
contrary to evidence, or against its weight. 
It will Dot be done because the case is 
a bard one, (3 Burr. 1306,) nor that the 
verdict is contrary to the inclination of the 
court, (2 Binney, 495 ; 4 M. & S. 192 ;) or 
opinion of the judge who tried the cause, 
(3 J. R 271 ; 3 Taunt. 239 ; 5 Mass. 353 ; 
4 D^li 3S9 ; 3 Wash. C. R. 58 ; 3 Binney, 
317;) oor that it is against the weight of 
evidence, unless manifestly and palpably 
so. (4 Cow. R. 426.) 

The adherence to the finding of the jury 
in actions of a penal character, or where 
the qaestion depends on the credit of wit- 
nesses, is still more strict, and the verdict 
will not be disturbed except in some very 
extraordinary ease, importing gross inatten- 
tion, prejudice, or misconduct on the part 
of the jury. (2 Biiin. 495 ; Qrah. on New 
Trials, 394; 1 Gilp. 359.) ' 

Ttm witnesses, whose testimony was at- 
tempted to be impufrned, had sworn dt- 
lectiy to two classes offsets, the sale prices 
of goods, and their market value. 

Evidence tending to contradict these 
witnesses as to the latter fact, was submit- 
ted to the jury, and if the jury were satis- 
fied, that fact was not correctly given. 
Tb«ir testimony upon the other point 
might also be reaaiMiably placed in doubt. 
At all events, it was legitimate means of 
isspeacbment, and courts must defer to the 
opioions of juries in matters of fact appro- 
priately within their province to decide. 

There is mi palpable and flagrant disre- 
gard of evidence in tiris case, evincing any 
prepossession or prejudice on the minds 
of the jary ; it is at most only allowing 
in their estimate of the credibility of wit- 
nesses a greater influence to contradictory 
testimony than the court might have been 
indined to give. The law, however, sup- 
poees the jury the more competent tribu- 
nal to adjust and dispose of that matter, 
and I am not inclined to introduce a new 
mlo of adjudication on this point and as- 
asine the right to review tho finding of a 
jDvy on the single question of the credit 
^ witttcases, when all the evidence, beat^ 
mg upm tbe ia^uifyi was fnlly and fairly 



before them, and they were charged to find 
their verdict according to their belief or 
disbelief of the witnesses. 

New trial denied. 



SUPERIOR COURT. 



Before the Hon. Sahubl Jones, C. J., and 
Judges Oaklby and Vanderpoel. 

ElMBNDORP 9. EWEN. 

Ksauttsiicii— aornvrr^oaotSAircES or coBroaAnox 
or Msw-vouc 

In a suit to recover damBges for neglect in removina 
a public aewer, whereby the waier flowed into th» 
cellar of the defendauL Tha defandaot justified^ 
that under the ordinancea of the corporaiioD of the 
city of New-Vork, directing the work to be done, be 
waaa mere agent of the corporation, and not charge- 
able with neglect in performing the work, and iha 
plaintiff waa thereupon nunsuued. On the part of 
the plaintiff it was then urged that the ordinancea 
were irregular^that they were paaeed by the Com- 
mon Council elected in April, 1835. and after tb* 
Common Council elected in April, 1836, wer«enti* 
tied to be sworn into office; also that when the vote 
was taken in relation to passing the ordinance (he 
ayes and noes were not called, and that the ordi* 
nonces were not presented duly certified to th# 
mayor. On motion to set aside the nonsuit :— Held, 
that ihe plaintiff waa properly nonsuited, that th» 
Old Board continued in ezisienoe until an actual 
change of officers, and were bound to act until tha 
new board was sworn in ; also, that although th» 
calling the ayea and noes in taking the vole and ibo 
publication thereof is directed to be done by iha 
charter, the urdinances do not become void by 
omitting so to do:— Held, also, that the vote may 
be taken pr9 forma where ail are unaaiatoiia t-^ 
Held, also, that the mayor can give his sanction te 
an act passed by a preceding Common Council. 

This was an action on the case to re- 
cover damages in consequence of the de- 
fendants removing the public sewer con- 
structed in Chapel-street, and the fiHing 
up and changing the grade in Chapel and 
North Moore streets, by which the plain- 
tifTs premises on the corner of Chapel and 
North Moore streets were injured in con- 
sequence of the waters flowing in upoa 
his premises. The defendant justified 
under certain orditrancea of the Uororoon 
Council. At the trial, before Tallmadge^ 
J., in October, 1842, it appeared that the 
plaintiff resided at the comer of Chapel 
and North Moore streets, and had resided 
there for six or seven years ; that in 18S6» 
the old sewer in Chapel-street was removed 
and a new one built orer it, which was 
raised some two or three inches ; that after 
the new sewer was bufh the water inun- 
dated the houses on the street; that there 
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were no complaiato ever made by the 
owners of property in Chapel-street of the 
old sewer, and that the plaintiff's premises 
had sustained damage to the amount of six 
or seven hundred dollars. It also appean> J 
that John Sheppard, one of the plaintiff's 
witnesses, inspected the sewer; that he 
sent for Ewcn and told him it was wrong 
to take up the old sewer, it was good 
enough ; tnat defendant replied, the plans 
were so, the contract was so, and so it 
must be, and that he directed the men to 
go on with their work. The defendant's 
counsel read in evidence the sixteenth sec* 
tion of the Montgomery charter of the city 
of New- York, and the original ordinances 
for the regrading of Chapel-street, and 
for the construction of the sewer therein, 
and the covers in which the same were en- 
veloped ; and evidence was adduced that 
the bottom of the sewer was sunken in 
some places ; that there was some stand- 
ing water and deposits of mud in the sew- 
er; that the plaintiffs premises were part 
of the Lispenard Meadows, and that the 
sewer was settled on both sides of the 

Slaintiflf's premises. The learned judge, 
owever, intimated that the cause would 
turn upon the validity of the ordinances 
of the corporation under which the de- 
fendant's justified, and asked the counsel 
for the plaiotiflf what were their objections. 
The plaintifTs counsel, thereupon, stated 
the following objections : That the ordi- 
nances were passed by the Common Coun- 
cil elected on the second Tuesday of 
April, 1835, and after the Common Council 
elected on the second Tuesday of April, 
1836, were entitled by law to be sworn 
into office and to act as such ; that when 
the vote was taken in relation to passing 
the ordinances the ayes and noes were not 
called, and that the ordinances were not 
presented duly certified to the mayor of 
the city of New- York, for his approbation, 
Dor did the mayor sign the ordinances. 
The plaintifTs counsel then produced as 
evidence the deputy clerk of the Board of 
Aldermen, who produced a book of manu- 
script proceedings of the Board of Alder- 
men, commencing in March, 1335, by 
which it appeared that the ordinances pro- 
duced by the defendant were passed by 
the two boards on the 10th of May, 1336 ; 
that the boards elected in and for the year, 
1835, passed these ordinances and that they 
were passed on the same day and before 
the new board was sworn into office. It 



also appeared that the board elected mi 
the second Tuesday of ApriU 1836, were 
sworn into office on the lOth of May, 1836 ; 
that in passing the ordinances, or in taking 
the vote thereto, the ayes and noes were 
not called; that the new board did not 
transact any business till after the 10th of 
May, 1836 ; that it was the custom of the 
old board to act until the new board was 
sworn into office, and to transact basinisss 
on the day the new boards were sworn in ; 
that the old board adjourned from the 9^li 
of May, 1836, to the lOih of May, the 
day for swearing in the new board, and 
that the old board transacted business until 
the new board was sworn in. 

At the suggestion of the learned judge 
it was agreed that a nonsuit should be en* 
tered against the plaintiff, with leave to 
them to apply upon a case to be made to 
set it aaide. The case now came on for 
argument 

George Wood and Richard MoU ap- 
peared for the plaintiff; the learned 
counsel relied on the following points :— • 

I. That the ordinances of the Common 
Council, as set forth in the ease, are in- 
operative and void. 

1st. That they were passed by the 
old boards at a time when the terms of 
office of the members composing tbem 
had expired. The members of the new 
board being then entitled by law to be 
sworn in office. 

2d. That the law does not allow a day 
to be cut up into fractions, and to have 
two boards, the old and new sitting and 
acting on the same day. 

3d. Because the members did not vote 
by ayes and noes in passing said ordi- 
nances. 

4th. That that mode of voting was po* 
sitively prescribed by statute in order to 
give full publicity to the proceedings, and 
to the views and votes of the different 
members thereupon, and thereby to secure 
greater caution and deliberation in voting, 
and to guard against corruption and undue 
influence upon the members pracifsed by 
persons privately interested in carrying 
such ordinances against the public interest* 
oE to the detriment of individuals owning 
property affected by them. 

5th. That to construe sucb an ioipor- 
tant requirement of the charter to be 
merely directory would render it wholly 
inoperative, and substitute an entirely di£> 
ferent mode of voting, and deprive the 
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owners of property affected by such ordi- 
nencee of the saBCtiOD and safeguard which 
this proTision of the charter was desigaed 
to give tbem. 

6tb. Because the ordiDaaces were not 
presented duly certified to the mayor for 
his approbation, nor did he sign the ordi- 
nances. 

7th. Tha( the loose mode of signing 
an approval on a paper separate and de- 
tached from the ordinances cannot, in any 
jnst sense, be construed to be such a sign- 
ing of the ordinances as was designed by 
the charter. 

IL That the tendency of these subordi- 
nate corporations is to transcend the pow- 
ers given to them, and limited by their 
charter, and the security of persons and 
property require, and the practice of the 
courts has been not to encourage these en- 
croachments, but to restrain them. 

lU. That the justice erred in not di- 
recdag the jury that said ordinances were 
inoperative and void. 

The following cases were referred to 
in the coone of the argument by the 
iearoed gentleman: — Little v. Lee, 6 Johns. 
R.112; Cobin v. Hopkins, 4 Wend. 617 ; 
GriswaU v. Sedgunck, 1 Wend. 126; Plumb 
V. AtCrea, 12 Johns. 491, 8 Wend. 129; 
Siromg^ V. Smith, 3 Cai. 161 ; Boles v. Par- 
sis, 1 Blk. 1028 ; Robinsons, Raley, iBurr. 
316, 13 Johns. 444. 

Peier A, Cowdrey, for the defendant, 
letied on the following points : 

L That the defendant has made out 
hie justification as pleaded. That the 
ordinances of the corporation are valid on 
their face. 

II. That the plaintiff, under the replica- 
tion, cannot controvert the validity of the 
proceedings of the Common Council. 

IIL That the proceedings of the Com- 
mon Council were valid. 

IV. That the Common Council, having 
jorisdiction over the subject matter of the 
improvement of Chapel-street, the validity 
of their proceedings cannot be questioned 
collaterally in this suit, but only on certio- 



The following cases were referred to by 
the learned counsel i-^Hcnderson v. Brown, , 
1 Caines' R. 91 ; Suydam ^ Wyckoff v. 
Ktys, 13 Johns. R. 444 ; Van Wormer v. i 
Mayor rf Mb. 15 Wend. 262; King v. ! 
SUno, 6 J. Ch. R. 329; EUnendarf v. ! 
Mayor, 25 Wend. 694 ; Daier v. Troy I 



Turnpike RaU Road Co. 2 Hill, 629; 
Wiggins V. Corporation, 25 Wend. 694. 

PsR CuRiAU .— This is an action to re- 
cover damages in consequence of the con- 
struction of a sewer iu Chapel-street, 
whereby the water flowed into the cellar 
of the plaintiff. On the part of the de- 
fendant it waa said, that there were cer- 
tsin ordinances of the Corporation direct- 
ing the work to he drne, and that he was 
the mere agent of the Corporation, and 
not chargeable with neglect in the mode of 
performing the work, and the plaintiff, 
when the case was on trial, was, on that 
ground, non-suited. It is now said that 
that ordinance was irregular and invalid, 
and afforded the defendant no justification. 

The objections against the ordinance 
are, that the yeas and nays were not taken 
and published according to the charter, and 
also that the board which passed the or- 
dinance passed it on the second Tuesday 
of May, and it is said their oflSce had ex- 
pired the day before. It is also said, that 
the mayor did not sign the ordinsnce for 
five or six days after the second Tuesday 
in May, when the board which passed it 
was out of office. If any of those objec- 
tions was right, then the nonsuit was 
wrong. Calling the yeas and nays and 
the publication are directed to be done, 
but the ordinsnce is not rendered void by 
the charter of the city, if these circum- 
stances are omitted ; and it may be a 
question, whether it is necessary to call the 
yeas and nays except where there is a di- 
vision of opinion, as it seems necessary to 
take the vole pro forma, where all are 
unanimous. But however that may be, it 
is not of such vital importance that the 
omission of it renders the ordinance void, 
so that the officer acting under it, is capa- 
ble of excusing himself for obeying it. 
The same thing may be said as to the 
board passing it alter their term is said to 
have expired. It is material to observe^ 
that the Corporation cannot at any time be 
in a state of interrupted existence, as when 
one board goes out another must come in, 
and the reasonable construction of the 
charter is, that the old board continues in 
existence until an actual change of officers 
takes place, and can and must act, when 
necessary, until the new board are sworn 
in. And this ordinance being passed be- 
fore the new board was qualified, the act 
was valid. And as to the approval of the 
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nayor not taking plac« antil some days 
after its being passed by the Common 
Council we see no objection to the new 
mayor giving his sanction to an act passed 
by a preceding Common Council. The 
nonsuit was, therefore, right, and the mo- 
tion to set it aside is denied. 



COURTOFCOMMON PLEAS 

Before the Hon. M. Ulshoefper, and 
Judges Ingbaham and Inglis. 

Many v. Disbrow. 

tVIDKlfCB— PLSADlMe. 

Id aa action on a prominaory nolo endonea against 
maker, where it appeared ui evidcDce that the nolo 
had been artfully obiained by the debtor of the 
nakar under the pretence of rawing money for him, 
who never ratnmed the nolo or produced the monev: 
Held, that each eTidence was eufficteot to enable 
the defendant to call upon the ptaintifT to ahow his 
•title thereto >- Held, also, that each a defence ia ad- 
miaaibla under the plea of the general isaue. 

AaavMPSiT on a promissory note for 
$108 made by the defendant payable four 
months after date to.G*. B. Boyle or order, 
and endorsed by G. B. Boyle and Charles 
Oakley. A copy of the note was endorsed 
on the declaration, and there noticed as 
the bill of particulars or only cause of ac- 
tion of the plaintiff. Plea : general issue. 
At the trial before Mr. Justice Inglis, in 
NoTember, 1842, it appeared from the evi- 
dence of Boyle, who was examined as a 
witness for the defendant, that before the 
making of the note in question, the de- 
fendant called on W. B. Hart, to collect of 
him a bill that he owed to defendant, that 
on such occasion Bart said to defendant, 
'* You must be short of money ;" that de- 
fendant replied, '* I am ;" that Hart there- 
upon said, if defendant would draw up two 
notes be (Hart) would raise the money on 
those notes ; that the note in suit was there- 
upon drawn up by Boyle and left with 
Bart to obtain the money upon it. That 
defendant subaequently called on Hart, 
who put him oft' from time to time, and 
told Boyle to make excuses for his (Han's) 
sot raisinff the money, that defendant was 
never paid any thing for this note ; and that 
Oakley, the endorser of the note, was noto- 
riously a bankrupt at the tame of the trans^ 
aetaoD. 

This evidence was objected to by the 



plaintiff on the ground that he had not 
sufficient notice of the defence. The de- 
fendsnts' counsel thereupon offered to 
prove that Oakley knew, or had reason to 
know, that Hart was in the habit of ob* 
taining notes in the same manner as tbie 
note was obtained ; that Hart had obtained 
notes and was in the habit of obtaining 
notes for a particular purpo%e, and fraudu* 
lently perverting them to other and differ- 
ent purposes ; that he (Oakley) had fre* 
quently declared in the presence of Boyle, 
that Hart was a scoundrel and a swindler* 
and that said Oakley knew, or had reaaon 
to know, that the said note was negotiated 
fraudulently, or fraudulently obtained by 
the defendant or by false pretences. The 
counsel for the plaintiff objected to this 
testimony, which objection the court sna- 
tained. The cause was then aubmitted* 
and the learned judge charged the juiy, 
that the presumptions of law in this caae 
were in iavor of the plaintiff being a bmia 
jidt holder of the note, and that the de- 
fendant had not shown sufficient to put 
the plsintiff to proof of the manner in 
whicn he came by it. The jury found a 
verdict for the plaintiff of $114 70. Mo- 
tion was now made to set aside the ver- 
dict on a case made, with liberty to either 
party to turn the same into a bill of ex* 
ceptions. 

T. B. Tomlinson, for the defendant^^ 
The notice was not nugatory. The law 
only suggests that reasonable notice should 
be given, so that the plaintiff may be aware 
of the defence. The plaintiff in this case 
had two months' notice. The witness, 
Boyle, proves that the note was fraudulent- 
ly obtained, and fraudulently perverted ; 
that there was fraud in the inception. Un- 
der this proof and the notice, the plaintiff 
should have proved that he came honestly 
by the note. The testimony in relation 
to Oakley, waa erroneously ruled out ; it 
was evidence impairing the good faiih of 
the transaction. The learned judge erred 
in his charge. 

Anderson and Baynumd, contra;*^The 
mere possession by the plaintiff of the ne» 
gotiable note in controversy is prima/acie 
evidence of his ownerahip ; that he gave 
full value for it ; that he received it before 
its maturity, and that he holds it l&tutjidef 
and without notice of any equities between 
the original parties. Without notice aer* 
ved wiSi the plea, requiring hiin so to do» 
the plamtiff will in no case (except that <^ 
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« fraudalaBt holdiog) be bound to prove 
that be is a bona fide holder. In the pre- 
aeot case the defendant has produced no 
proof to impugn the plaintiff's title to 
the note. They cited I Hall, 213 ; 2 Camp. 
692 ; Swift V. Syren. 16 Pet. R. 1. 

Cur ad, vuit 
ULSHovTrEft, J.— The judge on the 
trial ruled out some Evidence offered by 
the defendant, and the two questions pre- 
sented on the defendatit's motion for a 
new trial, relate to the sufficiency of the 
mHice of defence ; and to the sufficiency 
of the U*timony as given and offered. 

FiasT. Under the general issue the 
defendant may show any defence proving 
that the plaintiff never had t good cause 
of action ; but I think the defendant's 
notice was sufficient under the case in 
3 Hill, 25b. It could not haVe been a 
surprise on the plaintiff, who it was 
admitted on this argument was ready to 
give proof of his title or bona fides, hxil 
considered that he was not bound so to do. 
Secoxo. I think the evidence given 
and that offered, was sufficietit to requre 
the plaintiff to prove his innocent owner- 
th\p, A mere failure of consideration is 
not sufficient to cast upon the plaintiff the 
duty of proving his title. But when the 
defendant proved that the notd had been 
made to raise money, that it i^as put in 
Che hands of a debtor of the maker, who 
artfully obtained ft upon the pretence of 
raising the money, but who never re- 
turned the money or note, aDd wheU' the 
defendant offered to prove that the en- 
dorser to whom the note was first passed 
knew of the fraudulent character of the 
man from whom he received it, then 
the plaintiff, if such proof had been ad- 
mitted, must have proved on his part that 
ho bought the note before it fell due in 
good faith, or he must have failed in his 
suit. Where the parties to a note re- 
ceived no consideration for it, and the 
fraud is presumptively made out, the 
plaintiff must meet such defence by pro- 
ving his honest ownership, or the payment 
of the note cannot be enforced. Where 
there is a mere failure of consideration, 
the rule may be different, and in such a 
case the defendants may be bound to im- 
peach the plaintiff's title, but where the 
defendants have been defrauded of their 
note, then there the plaintiff must prove 
his title or fail in his suit. My clear im- 
preaaion is, that the notice was sufficient 

12 



of this defence under the circumstances 
of the case, and that the evidence given 
and offered, would have made out the de- 
fence, and cast upon the plaintiff the 
duty of proving his title. The rejectioti 
of the testimony was therefore erroneous, 
and a new trial ought to be ordered with 
costs to abide the eVent. This is the 
general disposition of the question of 
costs in such cases, and I can see no 
reason why the defendants can ask a dif- 
ferent rule to be applied to this case. 

The objection that the notice of defence 
was not served with the plea, but long af- 
terwards, is not entitled to favor. The 
plaintiff ought to have' returned the notice 
if he wished' to treat it as a nullity. This 
is the rule applicable to such cases, and it 
is not proper fur the p^rty to retain a no- 
tice or pTeading and raise the ohfeccion as 
to its validity at the tribl. But apart from 
this ruW it is clear that the defence was an 
entire failure of consideration, which was 
available without notice. Gr. Pr. 232. 

InoraAam, J.-^FiitST. I do not think it 
material to decide whether the notice waB 
sufficient to' admit of the defence stated in 
it, even if such defebce was not admissi- 
ble under ther general issue, because the 
notice was not served with the plea, and 
was therefore a nullity. The R. S., vol. 
2, 277, which authoriz'es A notice of spe- 
cial matter, requires that it should be served 
with the plea afler issue joined ; if the de- 
fendant wishes to add to his notice of spe- 
cial matter, or serve a new notice, he cair 
only do so on an application to the court. 

Second. This evidence, however,- Was 
admissible under the general issue. The 
testimony shows that the notes were ob- 
tained by Hart from the defendant, in 
order to raise money upon them for the 
defendant, and that the proceeds never 
were given to the defendant. As between 
him and Hart this was undoubtedly frau- 
dulent, if Hart ever got them discounted, 
and if he did not get them discounted, then 
they were passed away. In either event 
the testimony was sufficient to impose upon 
the plaintiff the onus of showing that he 
had paid a valuable consideration for the 
note. 

Third. I rather think that the evidence 
offered in regard to Obkley, that he knew 
the note had been fraudulently obtained, 
was properly excluded in the then state of 
the testimony as being irrelevant. The 
question was not whether Oakley knew it 
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or not, but whether it was a fad that the 
note had beeo fraudulently obtained from 
Disbrow. If an attempt had been made 
to show Oakley to be a bona fidt holder, 
then the testimony offered should have been 
received, but until then it was perfectly 
immaterial. 

Fourth. The rule which throws upon 
the plaintiff the necessity of showing him- 
self to be a Jkma fide holder, is fully stated 
by the chancellor, in Hiatim r, Rogers, (14 
Wend. 581 ; see also, 16 Wend. G61; 5 
Wend.261, 494; 23 Wend. 211.) And as the 
judge erred in saying to the jury, that the 
defendant had not stated sufficient to pot 
the plaintiff to the proof of the manner in 
which he came by the note, a new trial 
must be ordered ; the costs in such cases 
always abide the event. 

iNOLia, J. — The armaments of connsel 
in this case, on the tnal, were principally 
directed to the point, whether or not the 
defence offered by the defendant was avail- 
able under the notice which he had given 
subsequently to the service of the plea. I 
thought the notice was not served in time, 
and my attention was not much directed to 
the question of the admissibility of the 
defence under the' general issue. I am 
eatisGed that auch a defence was available 
in that form, and therefore think there 
should be a new trial.* 

New trial granted, coats to abide the 
event. 



Wbitb t. SHiBMAir. — May 13, 1^43. 



BlKXrimBR TO 8FBCIAL PLSA. 

To a decterstion on n promivaorT aote contiining 
the usual money counts, whh a copy of the 
note indorsed thereon, the defendnnt pleaded: 
1, The general issue. 2. Special plea lo pro- 
mises that plaintiff proposed to assign to hin a 
oertificate ot purchase or real estate for two notes, 
one being that now in suit, and that although de- 
fendant performed hiapart hsTing accepted the 
plaintiff's proposition, plaintiff did aot perform 
his part, and gave no conwderation for the note 
" in th* $aid declaration mentioned :*' Held, that 
the special plea was bad on demurrer. 

Where the deelaration contains the ordinary money 
counts under the statute, the defendant cannot 
plead a special plea to the note, a copy of which 
M eadofsod on the deelaratioa, inasmuch as it 
iorms no pai t of the pleading. 

Assumpsit. The declaration contained 
the usual money counts, and a copy of a 
prgmissoiy note endorsed thereon. Fleas; 



First, General issue Second, that at or 
before the making of and entering into 
the aaid promises, &c., in said declaration 
mentioned, the said plaintiff owning, &c., 
a certain certificate of sale upon a cer- 
tain judgment against the real estate of 
one David A. Sherman, proposed, &c., to 
defendant, if he would give his two seve- 
ral promissory notes, one of which should 
be payable in three months, &c.» being 
the promissory, note in suit, &€., with in- 
terest, the said plaintiff would sell, &c.* to 
said defendant, his certificate of sale, and 
his interest therein. 

Special demurrer. That the second 
plea amounts to the general issae, and 
that said second pUa is not a plea to 
plaintiff's declaration, and is no answer 
to said declaration, but is a plea to the pro- 
missory note, a copy of which is given 
with said declaration. 

A. M. Buri, for plaintiff, in support of 
the demurrer. The demurrer is well 
taken, inasmuch as the defendant's second 
plea is a plea to the promissory note set 
forth in the notice attached to the de- 
claration, and not to the declaration, (2 
Hilh 14S5 19 Wend, 226-7,) and it is 
also well taken inasmuch as the first plea 
amounts to the general issue. The gist 
of the plea is, that before or at the time 
of making the supposed promises in the 
declaration a promissory note was given, 
which is void for want of consideration. 
The special plea must admit the contract 
stated in the declaration to have been 
made, and by way of avoidance show that 
it is not binding. This does not, and is 
therefore bad. (1 Chit. Plead., 420 and 
443, 5 Am. from 4 Lond. ed. of 1828, 1 
Chit. 465.) The plea sets up matter 
which could be given in evidence under 
the general issue, [1 Chit. 419,) and le 
bad on special demurrer. It is not con- 
formable to the countu of the declaration. 
It assumes to answer the declaration, but 
seta up in answer a failure of considera- 
tion of a note not mentioned in the de- 
claration, and it does not confess or admit 
the fact in the declaration. The giving of a 
promissory note is not an answer to the 
common counts, and a plea to that effect ia 
bad on general demurrer. (8 Cowen, 77). 
He also cited 1 ChU. 461-3-6. 

Feter Van Antwerp, for defendant, con- 
tra. The plaintiff demurs generally, and 
assigns two special causes. fTbe learned 
coana^ here atat^d them.} A special 
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p1«a setting up matter beyond a simple 
denial of what the plaintiff aoder the 
general issoe would be bound, in the first 
instance, to proTe, is not bad as amount- 
ing to tbe general issue, even though the 
matter would be evidence without being 
pleaded. {Holluter and another v» Ban- 
der, 1 Hill. 150.) This principle, I think, 
disposes of the demurrer in the present 
cause, even supposing the second plea 
to be covered by the plea of the general 
issue which precedes it. The plaintiff 
certainly ought not to complain if after a 
plea of the general issue the defendant 
explains or apprizes him of the particu- 
lar matter of his defence by adding a 
second plea specifying his defence, which 
might have been given under the gene- 
ral issue. A demurrer on that account is 
purely technical, and ought- not to be 
sustained, and vrith a view to establish a 
more liberal and practical mode of plead- 
ing, tbe Supreme Court have so held in 
the case already cited. As to the second 
plea being an answer to the promissory 
note, and not to the declaration, the 
** copy" of the note in this case is an ei- 
senital part of the plaintiff's declaration, as 
will appear by a reference thereto, it be- 
ing given in form of a continuation 
thereof; and abo by the act of 1840, 
{Laws ^1840, 333, sec. 17.) it is thconJy 
part of the declaration upon or under 
which the plaintiff can give evidence, and 
tbe defendant, by that act must either by 
Terified plea or affidavit answer that part 
of tbe declaration^ The rule upon which 
tbe demurrer is based can now only ap- 
ply to a defendant putting a special plea 
solely which in fact amounted to no 
more than the general issue. The act of 
1832 (iS^ Laws of 1632, 489, sec. 3) au- 
thorizes the plaintiff to give in evidence 
under tbe money counts, a promissory 
note or bill of exchange, provided he 
had served a copy of such note or bill 
with tbe declaration. This was intended 
as a matter solely for the plaintiff's con- 
venience, and might be, and indeed was, 
always wholly disregarded by the defen- 
dant in his pleadings as making no part of 
the declaration, but by the act of 1840, al- 
ready referred to, whether the plaintiff has 
described the note upon which he seeks to 
recover in his declaration, or annexes a 
copy thereof to the declaration, makes it a 
material and important part thereof fur the 
defendant to answer. The important dis- 



tinction between the practice of giving a 
notice and copy of note under the act of 
1832, and a copy of the note under tbe 
act of 1840. is this, that under the former, 
the plaintiff in case he should fail to re- 
cover upon the note, might prove some 
other cause of action, and under the latter, 
I apprehend he would he precluded from 
such course. This distinction is mani- 
fest from all the decisions on this sub- 
ject, upon which a leading case may be 
found m 19 Wend. 226. The second 
plea in the present case is a direct an- 
swer to the whole declaration, a response 
to all the counts therein, and gives a 
whole history of the promissory note 
which the plaintiff alleges to be bis only 
cause of action, a reason why the plaintiff 
ought not to recover upon either of said 
counts. 

Pea CuaiAM. — The plaintiff's declara- 
tion is upon the common counts with a 
copy of the note endorsed thereon ac- 
cording to the statute. The defendant 
pleads, first, the general issue : and se- 
cond, a special plea to the promises that 
the plaintiff proposed to assign to him a 
certain certificate of purchase of real es- 
tate for two notes, one being that now 
in suit, and that although the defendant 
performed his part having accepted the 
plaintiff *s proposition, the plaintiff did not 
perform his part, and gave no considera- 
tion whatever for the *' note in the said 
declaration mentioned and set forth." To 
this plea the plaintiff demurs. It is clear 
that the defence of an entire failure of 
consideration is good under the general 
issue (6r. Pr. 23;2) even without a notice 
of defence. The defendant's plea in its 
conclusion does not avoid the difficulties 
created by the decisions in 19 Wend. 
226-7, and 2 Hill, 124. If the defence 
was not allowable in those cases, there is 
no good reason for permitting it in the 
present action. The declaration being on 
the money counts under the statute, the 
defendant cannot plead a special plea to 
the note, a copy of which is endorsed on 
the declaration, because it forms no part 
of the pleading. Without entering upon 
a consideration of the reasons fur this rule, 
it is sufficient for ns that it exists, and 
that it in nowise affects the substantial 
rights of the defendant. He can make 
his defence under the general issue, or he 
may give a notice of the defence. Where 
his rights are thus ^ preserved, he cannot 
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coroplain of aoy rule that preclodea spe- 
cial pleading connected with the general 
issue. As I do not think the defendant's 
distinction in support of his plea as weJl 
founded, the plaintiff is entitled to judg- 
ment on the demurrer. If the defendant 
wishes to amend or withdraw the p1ea» 
and aubstitute notice, he may do so with- 
out payment of costs, because the defect is 
only in the concluding part of the plea, and 
is not one of the special causes of de- 
murrer. 

Judgment ^ccoTdtngly. 

COURT OP COMMON PLEAS. 

Before the Right Honorable Sir N. C. 
TiNDAL, C. J., and Judges Coltman, 
Erskine, Maule, and Cr£3W£LL. 

PE*Tiy V. Mitchell. — Nov. 14, 1842. 
Practice at sAi.xa — Auctioisiipt-Impliid coii- 

DITIORS OF LAW UPON PURCBA8X8 MADK AT AUC- 
TIONS — RU.HT OF PURCHASZH8 AT AUCTIOHS TO 
INSPECT THE GOODS WBEM KOT PURCHASED BT 

SAMPLE. — What is a ** deliyerv*' of the ooobs 

BOUGHT AT AN AUCTION.. 

The conditions of sale at an auction were, anoDg 
others, that the payment ahould be before delivery, 
and that the goods jvere to be clparrd away by a 
certain day, or else iliat the aucuoneera might rr- 
Bell them. The public bad two daya to inspect the 
goods before the sale. A> made considerable pur- 
cbaaeaat the sale, and ibe goods were left in the 
auctioneer'a ware-rooma till the t^^ie apecified for 
clearing them away. At that time A. Utsiated on 
meaaunng the gooda before he paid for them, but 
bi8 right to do ao was not conceded by the auction- 
eer, upon wnich he left the gooda on the premises, 
pnd \iey were re-sold at a loss, an4 he was sued by 
the auctioneer for the lose :— Held, first, that it is an 
jmplit'd condition of law in such aalea, that a por- 
phaeer ahall re.cover back pro r<Uq {qt a deficiency 
in the article which he buys :— but that it is no im- 
plied condition that be may instat, after a lot is 
Knocked down to him, to meaauieit before he pays 
lor it, in which respect such a purchase diflera from 
a purchase by sample; secondly, that delivery of 
the gooda means delivery lor any purpose, whether 
to measure them or to uke them ^way, in which 
sense **deliverine the goods" difiiers from "clearing 
away the goods r thirdly, that aa he ia by the condi- 
tions of sale 10 pay for ibe gooda purchased before 
delivery, and aa thia delivery means delivery for 
any purpose, whether to measure or otherwise, 
therefore should he wish merely to measure the ar- 
ticles, be must pay their price beiibre they he deliv- 
ered to him lor ibis purpose. 

This was an action bronglit tp r^cover 
damages for the loss sustained by the re- 
sale of certain articles which the defend- 



ant had purchased at an auction conducted 
by the plaintiff, and which articles, accord- 
ing to the conditions of sale, the defendant 
was to have removed on Saturday, the 5th 
June, 1841 ; he had not done so, and they 
had been resold in pursuance of those 
conditions, and upon that resale there was 
a loss to the amount of the damages sought 
to be recovered. The declaration set out 
the exposing to sale by auction, and that 
the goods were specificially described in a 
certain catalogue subject to certain condi- 
tions of sale, which were as follov^s: 
"Thirdly. The purchasers are to pay down 
immediately a deposit of 5s. in the pound, 
in part payment for each lot ; each deposit 
to be applicable to any lot purchased ; and 
to give in their name and place of abode, 
if required ; in default of which the lot or 
lots BO purchased, to be immediately put 
up again and resold. Fourthly. The lots 
must be taken away with all faults, imper- 
fections, or errors of description, at the 
purchaser's expense, on Saturday the 5th 
instant, after the sale ; and the remainder 
of the purchase money to be paid before 
the delivery. Fifthly. The warehonse- 
rooni and expenses of removal will be 
charged on all lots left uncleared after the 
time specified, until such lots are taken 
away or re-sold. Lastly. Upon failure of 
complying with any of the above condi- 
tions, the deposit money shall be forfeited, 
the lots uncleared within the time afore- 
said shall be re-sold by public or private 
sale, and the deficiency (if any) by such 
second sale, together with all chaigea at* 
tending the same, shall be made good by 
the delaulter or defaulters at this present 
sale." At the head of the catalogue was 
th.e following announcement : '* Mr. Pettit 
begs to announce that the stock comprised 
in this catalogue has been measured, (to 
the yarda end,) and will be delivered with 
all faults and errors of description ; the 
purchasers topavi in addition to the amount 
of each lot, Is. All the small remnants 
must be cleared at the measure stated in 
the catalogue." The declaration went on 
to state several purchases of linen and 
woollen goods by the defendant ; and that 
in pursuance of the conditions of the sale, 
he ought to have cleared and taken away 
and paid for the said lots on Saturday, 
June 6tb ; yet he did not clear or take away, 
or pay for the said lots according to the 
conditions aforesaid, and the announre* 
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ment affixed to the catalogue; and that 
the plaint iff, in pursuance of those condi- 
tions, re-sold the goods so remaining un- 
cleared and unpaid for, and thereby incur- 
red the loss in the declaration mentioned. 
Special plea, (third,) as far as related to 
the not clearing or taking away or paying 
for the several lots, the defendant says, 
that the same were put up to sale subject 
to certain other conditions of sale, besides 
those in the declaration mentioned ; name- 
ly, that the purchasers of each lot should 
be entitled to inspect and examine the lots 
for the purpose of ascertaining whether 
the same was of proper quantity and qual- 
ity and description according to the con- 
tract of sale, before he should take away 
or pay for the same according to the said 
conditions; and that he should not be 
boond to take away or pay for the same 
withoQl being allowed a reasonable time 
and opportunity for such inspection; that 
the defendant became purchaser, and on 
the 5th June, he requested the plaintiff to 
permit him to examine and inspect the 
several lots, before he should take them 
away or pay for the same respectively, but 
the plaintiff refused, &c., so the defendant 
suffered the lots to remain. Further plea, 
/fourth,) that the lots were purchased un- 
der another condition, also, viz : that the 
plaintiff should be entitled to meamre the 
lots for the purpose of ascertaining whe- 
ther the same were of proper quantity, 
/kc^ same as in the former plea. Replica- 
tion to both these pleas, that the goods were 
not put up to auction subject to the con- 
ditions in the pleas mentioned, nor to any 
other conditions than those set out in the 
declaration. The goods were sold at auc- 
tion, as detailed in the pleadings, and were 
left by the buyer till the next day in the 
warehouse of the auctioneer. The buyer 
then sent his assistant for them who de- 
manded the goods before the arrival of 
his principal, that he might measure them ; 
the auctioneer's clerk gave him a ticket to 
the keeper of the warehouse for their de- 
livery» but he was told, that it was not 
usual to deliver the goods till the money 
was paid ; and he was referred to the rules 
above stated. Mr. Mitchell, the buyer, 
came afterwards, and made the same de- 
mand, but he also was refused. He after- 
wards called with his assistant, and pro- 
duced the money to pay for the goods, upon 
which the plaintiffs clerk gave another 
oideT to the porter to fetch them £rom a 



back-room, but as he would not allow them 
to be measured by the defendant before 

Say ment, they were left. There was con- 
icting evidence of the practice of the 
trade on this point, exclusive of the con- 
struction which the law would put upon 
the conditions of sale. Some witnesses 
said they had always known articles such 
as those sold at this auction to be measured 
before they were paid for, and others 'said 
it was only done of favor, and was never 
conceded to the purchaser of right. All 
separate pieces of goods, the length of 
which did not measure one yard, were 
considered to be small remnants, according 
to the notification in the catalogue, and 
they were to be '* cleared*' at the meaanre- 
I ment stated in the catalogue. The ques- 
tion raised at the trial, and reserved for 
the court above, was as to the construction 
of the conditions of sale : first, in law ; 
and secondly, upon the weight of the evi- 
dence of particular custom. The trial was 
had before Erskine, J., at Westminster, in 
June, 1842, and a verdict was returned 
generally for the plaintiff. A rule nisi to 
enter a verdict for the defendant, or to 
have a new trial, was granted, and cause 
was shown against it this day by 

Talfimrdy Serjt, {ComfUm was with 
him,) for the plaintiff. The first question 
is as to the condition that the purchaser 
after the sale shall inspect and measure the 
goods before he pays for them. [Erskine, 
J. — The point raised at the trial was, whe- 
ther the conditions in the third and fourth 
pleas were such as the law would imply. 
I thought that question had better be re- 
served, because a further question might 
arise, whether the plaintiff could prove 
that those conditions were in accordance 
with the facts. [Tindal, C. J. — Neither 
party seems to doubt the right to measure ; 
the only question is, whether the buyer 
must not pay the money first.] All the 
conditions are set out in the printed mat- 
ter which precedes the catalogue. Among 
others, there is this, the lots are to be taken 
away the next day, and the whole is to be 
paid for before delivery ; and the fact was, 
that the defendant made default in not 
paying on delivery. As to custom or con- 
venience of trade, the most proper person 
to measure is the auctioneer ; he is a mid- 
dle man, and has no interest at all except 
the payment of his commission; if his 
measurement be too great, the money may 
be recovered back ; and ho has no interest 
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to under-meaaure ; besidaB this, the goodi 
are on view before the sale for two days. 
The catalogue says the goods are to be 
valued at so much per yard, not so much 
per piece ; and on that condition, and ao- 
cording to that rate, the defendant has al- 
ready paid his deposit, so that he cannot 
now object that he wants to measure the 
articles before he pays the rest of the pur- 
chase money. It the measurement be 
not according to the catalague, he has his 
remedy by cross action. Then for the 
delivery ; it has been ruled, that a written 
order given by the seller of goods to the 
buyer, directing the person in whose care 
the goods are to deliver them to the buyer, 
is a. au£Bcient delivery within the 'statute, 
if the person to whom it is directed accept 
the ofier for delivery, and assent to hold 
the goods as the agent of the buyer. 
(Searle v. Keeves, 2 Esp. 698; Bental v. 
Bum, 3 £. & C. 426.) The reason why 
the purchaser may not measure the goods 
before payment is, that it is at the peril of 
the person selling to deliver the particular 
lot sold. He is responsible for any fraud 
in the lots, and he is bound to give to the 
purchaser what the purchaser has bought. 
He then adduced instances of the sale of 
plate, wine, &c. Suppose wine were put 
up for sale in bins, at so much per dosen, 
the purchaser might as well claim to taste 
the wine in every bottle before he paid for 
it, as to measure every piece of these goods. 
On the other point they must make out that 
the evidence showed a custom so binding, 
that the court must, of necessity, send the 
case down again. In Smith v. Wilsont (3 
B. & Adol. 728,) evidence was admitted of 
a custom varying a contract. There was 
a lease, inter alia, of a rabbit warren, and 
the lessee covenanted, that, at the expira- 
tion of the time, he would leave on the 
warren 10,000 rabbits, the lessor paying 
for them 60/. per thousand. It was held in 
an action by the lessee against the lessor 
for refusing to pay for the rabbits left at 
the end of the term, that parol evidence 
was admissible to show, that, by the cus- 
tom of the country where the lease was 
made, the word thousand, as applied to 
rabbits, meant one hundred dozen. But 
here the only evidence given of a custom 
u the evidence of buyers at sales, but 
none of auctioneers or their clerks, who 
ought to know by far the best of their cus- 
toms of sales. They might as well advance, 
that it ia not the caatiom lo pay the depoak 



at the time of the sal*. There was evi- 
dence to show that somedmea the party 
took the goods home to measure them be- 
fore payment Can that be called a cus- 
tom 1 They sometimes paid by cheque ; 
can there be a custom to pay cheques? 
The great body of the evidence was strong 
on the side of the plaintiflf, and the jury 
have decided upon it. 

Bompat and Channel, Seriu., {Miller 
was with them,) for the defendant, contra. 
Our third and fourth pleas may be main- 
tained : first, by construction of law ; and^ 
secondly, by the terms of the contract it- 
self, and the usage of trade thereupon ; 
our third plea claims a right to examine 
the goods to see whether they be of a quan- 
tity and quality accordant with the contract. 
If a man buy a bin of wine, as was instan* 
ced, he has a right to see that the bin is 
such as it is advertised. He has a right to 
see the various articles which are within his 
contract. In Lorymew. Smith, (1 B. & 
C. I,) it was laid down by Abbott, C. J., 
that the purchaser by sample has a right to 
inspect the whole in bulk at any proper 
and convenient time ; and, if the aeller 
refuses to show it, may rescind the contract. 
Then, aa to the delivery and acceptance, it 
was held, in Howe v. Palmer, (3 B. He A. 
321,) that where the defendant bought of 
the plaintiff's agent twelve bushels of tares, 
(part of a large quantity in bulk,) and the 
agent measured the twelve bushels, aiid set 
them apart for the ▼0ndee, to remain till 
called for, this was no acceptance. Then, 
can an auctioneer's duties make hia liahili- 
ties to vary from those of other men 1 What 
is said on the other side is, in effect, that 
it is a rule of law that a dishonest auction- 
eer may keep a purchaser off from inspect- 
ing his purchase until it is paid for. With 
respect to the evidence of the clearing. 
That evidence was, that clearing meant 
paying for the articles and taking them 
away ; hut by the terms of the catalogue, 
all small remnants are to be '' cleared" at 
the measurement in the catalogue. Now, 
it is a maxim of law, that, expresiio unius 
est exdusio alterius. The large pieces 
of goods therefore are not to be taken 
away without measuring. Then for the 
*' delivery*' mentioned in the catalogue. 
Delivery, must mean, final delivery ; for, 
suppose the goods are put upon the coun- 
ter to be measured, it cannot be said that 
that is a delivery of them to the buyer. 
Delivery, here, is such a delivery as shall 
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y99t Iho absolnte right io the ptrty pur- 
cb«aitig, SupfMMe n map were to go to an 
auction, ioteodiog to steal the goods there 
sold, and were to ask to look at some aiti- 
cle and run away with it« such delivery to 
him could not be called, in the sense used 
in the catalogue, a delivery of the goods. 
In short, if the buffer is not bound to take 
by the measurement in the catalogue, be 
has a right to have the goods measuied ; 
for, fiivty by the general role of law, ar per- 
son has a right to inspect bis purchase and 
see what it is before it is delivered ; and, 
secondly, as he is not to be bound by the 
measurement in the catalogue, he hss a 
right to hsve tbst ascertained by which be 
ir bound* { TMal, C. J, — Here the buyer 
at the auction has two days to inspect the 
goods before the auction takes place.] As 
to the other part, the question of the new 
trial. Their verdict was not supported by 
evidence. They called auctioneers* we 
called none. Some of the witnesses said 
it was the custom sometimes to take tAie 
goods home to* measure. None denied* 
that the purchasers did not sometimes 
measure them before payment, and no 
application for.auch mnmuring was ever 
refused^ as it appeared. It is admitted 
that we have a right to deduct any sum 
for short measurement ; and if that be so, 
can it be unreasonable that the custom* 
should also be, that we should ascertaiu 
the quantity first, and afterwards pay for 
itt They meet thb merely by saying 
that such previous measurement would be 
inconvenient to the auctioneer. 

TiNDAL, C. J.*-One ground on which 
it is contended that this rule should be 
made absolute is, that certain oonstruc- 
tions are to be applied by law upon the 
circumstances of this sale ;• and, secondly, 
that the constructions are to be implied 
from the conditions of sale themselves. 
Those conditions are mentioned in the 
third and fourth pleas. I cannot, in the 
first place, say that the law will imply 
those cotwtructions. The point is, whe- 
ther the right to examine tt before pay- 
ment of the purchase money or after it ? 
For it is not disputed, that if the money 
be put into the hands of the auctioneer, 
and there is a deficiency in the goods, 
the purchaser is entitled to a return. 
The cases which have been cited on be- 
half of the defendant are cases of the sale 
by sample of the goods taken from the 



bulk. Those cases therefore cannot ap- 
ply here. This is the case of the sale 
of a certain definite and measured quan- 
tity, and the measurement is part of the 
description of the article sold, and the 
purchaser has two days to inspect the 
goods befi^re the sale. If the law is call- 
ed upon to impose a construction upon a 
contract, we must see on which side the 
inconvenience would lie ; and I think that 
the measuring of the goods by the auc- 
tioneer, who is a third party or middle 
msn« is the most convenient for both sides. 
Here is a sale of 4dS lots, as it appears, 
and there would be great inconvenience 
should every purchaser insist upon mea- 
suring the articles ; and besides, there is 
much more inconvenience that the auc- 
tioneer should trust unknown purchasers 
with the measuring of goods, than that 
the purchasers should trust the auctioneer 
with the money, seeing that the auc- 
tioneer is a known man. But it appears 
by looking at the condition, that to 
imply such a condition as that con- 
tended for, would be to alter the contract 
The money is to be paid *' before deli- 
very," and ** delivery," according to the 
evidence, is the banding a delivery or- 
der to the purchaser, which he Ukes to 
the porter. That " delivery" does not 
mean taking away, is evidenced from the 
announcement at die head of the cata- 
logue, where it said, *' the stock com- 
prised will be delivered," and *' the small 
remnants must be cleared." There are 
three things here to be done— ^he pay- 
nient, the delivery, and the clearing away, 
and they are placed in this order in the 
catalogue. As to the second point,— that 
on the evidence oertain customs have been 
spoken of; but the conditions of 8ale have 
not been shown in those particular in- 
stances, nor has it been shown that the 
measuring was not considered as a favor, 
instead of being demanded as a right. 
The rule must be discharged. 

CoLTMAjv, J.-**-I am of the same opinion. 
The auctioneer here is a middle-man 
between the seller on one side and the 
public on the other, who may at their 
pleasure, go into the sale room, and upon 
bidding have the property vested in them ; 
and it is much more convenient that the 
auctioneer, as such middle-man, should 
have the measuring of the articles sold. 
Then, lookbg to the fourth condition, ' 
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that means, as appears to me, that not- 
ivithstanding all faults, the buyer cannot 
get rid of his bargain ; but by no means, 
that be cannot have a deduction if the 
article should turn out not to be such as 
is bargained for. There is an- implied 
condition that the purchaser shall not be 
bound as to the quantity of the goods by 
the figiires in the catalogue, except as 
to the remnants; but I cannot see that 
that raises any implied condition as to 
the payment before or afier delivery ; 
and *' before delivery" means before the 
commencement of the delivery. For the 
other point, of a new trial, Juries are not 
much predispossessed in »vor of auc- 
tioneers, and yet they foand a verdict for 
the auctioneer in this case. I think there 
should be no new trial 

Erskine, J.->-I am of the same opi- 
nion. By the last condition "clearing" 
means "taking away." Now had the 
fourth condition been "payment before 
clearing," the argument for the defendant 
might have been good, but that condition 
is payment before " delivery," as if to 
mark the difierence. Then as to the 
new trial, all the witnesses proved that 
they had sometimes taken home goods to 
measure them before payment ; but this 
could never be a custom ; and the evi- 
dence to establish the other custom was 
not stronger than this. 

Mauls, J.^^I am of the same opinion. 
This is a sale of a marked quantity of 
goods for an ascertained price. The goods 
are bought on the terms of the conditions 
of sale, and on such other conditions as 
the law will imply. The defendant says 
that it is either implied by law or proved 
by evidence, that such conditions existed 
as those stated in the third and fourth 
pleas. Now, respecting these conditions, 
he does not say that he is entitled to in- 
spect the goods that he may refuse them, 
but merely that he may claim compensa- 
tion for any deficiency. Suppose the words 
" before delivery" had not been there, 
even then the payment and delivery 
must have been contemporaneous, and the 
plaintiff would not be bound to deliver 
before the money was tendered A deli- 
very for the purpose of measuring is a 
delivery, and he must pay before that 
when the article is knocked down at the 
auction room, it belongs to the purchaser, 
and as soqn as it is put into his hands af- 



terwards, for any purpose, it is delivered 
to him, and the lien is gone. Suppose it 
were not so, it would be a strange thing to 
say, that a man is in possession of pro- 
perty which is his own by the conditions 
of sale, and yet that property is not deli- 
vered to him, and that there is still a lien 
upon it ill any one else. The lien, at any 
rate, could not be enforced, except by ar- 
resting the man or forcing the goods from 
him. And it is clearly the meaning from the 
conditions of sale, that before " delivery*' 
means delivery even for the purpose of 
measurement, because as to the small 
remnants it is not contended that putting 
them into, the bands of the purchaser is 
not a delivery of them. The thing which 
was the buyer's property before is in his 
possession now ; the vendor has nothing to 
do with it further, but by the custom of 
the trade, the purchaser having an oppor- 
tunity of measuring it after the delivery, 
and before be removes it, he has then and 
then only a right to some return, should 
the good!! not be according to the condi- 
tions of th6 sale ; and it seeras to me to 
be a reasonable way of conducting bu- 
siness. The rule must be refused. 

Rule refused. 



MISCELLANEOUS. 



Lord Kenyan and Skeridan.—Somt one having 
pointed out to Sheridan that Lord Kenyon had 
fallen aaleep during the performance of I^zarro, at 
the time Rolla waa addreaaing the Peruvian aoldiera, 
Sheiidani to conceal hia nnortification, eidaimcd, 
" Poor man I be fancied he waa aiuing on the bench." 



On the Thuraday preceding Good Friday, Sir 
Edward Sugden, who waa the leader of the Cban« 
eery bar in England, aaked Chancellor Brougham, 
whether he intended to hold hia court on Good 
Friday. Brougham replied that he did not ; the only 
judge, be obaerved, within hia recollection, who pre- 
aided on that day, waaPontiua Pilate. 



The abbot of St. Germain waa bound to eend year* 
ly a preaent of a pig' a head to the hangman, wbich a 
monk waa obliged to carry on hia own. Thia rent 
waa paid yearly at the feaat of St. Vincent, the patroa 
of the Benedictinea. On that day the executioner 
took precedency in the procession of the monks. 
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PRACTICAL POINTS OF GENE- 
RAL INTEREST. 

FUNGIPAL AND AGENT. 

" Thbrb u do doubt," says Mr. Justice 
Story, " of the personal liability of the 
ageot in all cases where he falsely affirms, 
that he has authority as he does when he 
signs the iustrument as an agent of the 
principal, and knows that he has no au- 
thority. But another question has been 
made whether be is liaole, when he sup- 
poses that he has authority and has none : 
as, for example, when he misconstrues the 
iostrnmeot conferring authority on him, or 
where the iostrument, confirming the au- 
thoritj, turns out to be a forgery, and he 
aappoted it to be genuine. In Polhill v. 
WaJUr, 3 B. & A. 114, Lord Tenterden, 
ID deliTering the opinion of the court, 
seems to ha^e thought that the right of ac- 
tion was founded solely upon there being 
an affirmation of authority where the par- 
ty knew it to be false, and that, therefore, 
if the party acted under the authority of a 
forged instrument supposing it to be genu- 
ine, he would not be responsible. But 
there is great reason to doubt this doc- 
trine; for if a person represents himself 
as baying authority to do an act which he 
baa not, and the other side is drawn into a 
cuntract with him, and the contract be- 
coraes void for want of such authority, the 
damage is the same to the party who con- 
fided in such representation, whether the 
party naaking it acted with a knowledge 
of the falsity or not. In short, he under- 
takes for the truth of his representation." 
And then he adds, " In cases where a per- 
son executes an ipstruroentin the name of 
another without authority, there is some 
diversity of judicial opinion as to the form 
of action in which the agent is to be made 
liable for the breach of duty. In England 
it if held, that the suit must be by a special 
action, as the case of P<^2^i^y. Walter." This 
oueattoD waa discussed in a recent case 

13 



in which the circumstances were these: 
when a man who had been in the habit of 
dealing with the plaintiflf for meat supplied 
to his house and abroad, leaving his wife 
and family resident in this country, and 
died abroad : It was held, that the wife 
was not liable for goods supplied to her 
after his death, but before the information 
of the death had been received ; she hav- 
ing had originally full authority to contract, 
and done no wrong in representing her 
authority as continuing, nor omitted to 
state any fact within her knowledge, rela- 
ting to it, the revocation itself bein^ by 
the act of God, and the continuance oi the 
life of the principal being equally within 
the knowledge of both parties. The fol- 
lowing is the judgment of Mr. Baron Al* 
derion: 

*^ The defendant was the widow of a 
Mr. Iberys, who died abroad ; and the 
plaintiff, during the husband's life-time, 
nad supplied, and after his death had con- 
tinued to supply goods for the use of the 
family in England. The husband left 
Enflland for China in March, 1839, and 
died on the 14th day of October, in that 
year. The news of his death, first arrived 
in England on the 13th day of March, 
1840 ; and the only question now remain- 
ing for the decision of the court is, whether 
the defendant was liable for the gords sup- 
plied after her husband's death, and before 
It was possible that the knowledge of the 
fact could be communiclited to her. There 
was no doubt that such knowledge was 
communicated to her as soon as it was pos- 
sible ; and that the defendant had paid into 
court su£Bcient to cover all the goods sup- 
plied to the family by the plaintiff subse- 
quently to the 13th of March, 1840. We 
took time to consider this question, and to 
examine the authorities on this subject, 
which is one of some difficulty. The 
point, how far an agent is personally liable, 
who having in fact no authority, professes 
to bind his principal, has on various occa- 
sions been cliscussed. There is no doubt, 
that in the case of a firandolent miarepre- 
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sentation of bis authority, with an inten- 
tion to deceive, the agent would be per- 
sonally responsible. But independently of 
this, which is perfectly free from doubt, 
there seems to be still two other classes of 
cases, in which an agent, who without ac- 
tual authority, makes a contract in the 
name of his principal, is personally liable, 
even where no proof of such fraudulent 
intention can be given. 

First, where he has no authority, and 
knows it, but nereriheless makes the con- 
tract as having such authority. In that 
case, on the plainest principles of justice, 
he is liable. For he induces the other 
party to enter into the contract on what 
amounts to a misrepresentation of a fact 
peculiarly within his own knowledge ; and 
It is but just, that he who does so should 
be considered as holding himself nut as 
one having competent authority to contract, 
and as guaranteeing the consequences 
arising from any want of such authority. 
But there is a third class, in which the 
courts have held, that where a party 
making the contract as agent, bona Jide 
believes that such authority is vested in 
him, but has in fact no such authority, he 
is still personally liable. In these cases, 
it is true, the agent is not actuated by any 
fraudulent motives ; nor has he made any 
statement which he knows to be untrue. 
But still his liability depends on the same 
principles as before. It is a wrong, dif- 
fering only in degree, but not in essence, 
from the former case, to state as true what 
the individual making such statement does 
not know to be true, even though he does 
know it to be false, but believes, without 
sufficient grounds, that the statement will 
ultimately turn out to be correct. And if 
that wrong produces injury to a third per- 
son, who is wholly ignorant of the ground 
on which such belief of the supposed 
agent is founded, and who has relied on 
the correctness of his assertion ; it is 
equally just that he who makes such as- 
seition should be personally liable for its 
consequence. On examination of the au- 
thorities, we are satisfied that in all the 
cases in which the agent has been held 
personally responsible, will be found to 
arrange themselves under one or other of 
these three classes. In all of them it will 
be found, that he has either been guilty of 
some fraud, has made some statement 
which he knew to be false, or has stated as 
true what he did not know to be tiHe, 



omitting at the same time to give such in- 
formation to the other contracting party, 
as would enable him, equally with himself^ 
to judge as to the authority under which 
he proposed to acu Of the first, it is not 
necessary to cite any instance. PoUti/l v. 
Walter, 3 B. &; Ad. 114, is an in^ance of 
the second ; and the cases where ihe agent 
never had any authority to contract at all^ 
but'believed that he had, as when he acted 
on forged warrant of attorney, which he 
thought to be genuine, and the like are in- 
stances of the third class. To these may 
be added those cited by Mr. Justice Story, 
in his book on agency, p. 226, nnie 3. The 
present, case seems to us to be distinguish- 
ed from all these authorities. Here the 
agent had in fact full authority originally 
to contract, and did contract in the name 
of the principal. There is no ground for 
saying that in representing her authority 
as continuing, she did any wrong whatever. 
There was no mala fida on her part, no 
want of due diligence in acquiring know- 
ledge of the revocation — no omission to 
state any fact within her knowledge rela- 
ting to it, and the revocation itself was by 
the act of God. The continuance of the 
life of the principal was, under these cir- 
cumstances a fact equally within the know 
ledg^ of both contracting parties. If then, 
the. true principle derivable from the cases 
is, that there must be some wrong or omis- 
sion of right on the part of the agent, in 
order to make him personally liable on a 
contract made in the name of his princi- 
pal, it will follow that the agent is not re- 
sponsible in such a case as the present ; 
and to this conclusion we have come. We 
were, in the course of the argument, press- 
ed with the difSculty, that if the defend- 
ant ,be not personally liable, there is no 
one liable on this contract at all; for 
madti V. Fret, (9 B. & Cr. 167; 4 Man. 
& Ry. 282,) has decided, that in such a 
case the executors of the husband are not 
liable. This may be so, but we do not 
think that if it be so, it affords to us a suf- 
ficient ground for holding the defendant 
liable. In the ordinary case of a wife who 
makes acontract in her husband's life-time, 
for which the husband is not liable, the 
same consequence follows. , In that case, 
as here, no one is liable on the contract so 
made. Our judgment on the present oc- 
casion, is founded on general principles 
applicable to all agents : but we think it 
ngkialio to advert to the citcumstanc?e. 
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that this is the case of a married woman, 
whoae aituation aa. a contractiog party is 
of a peculiar nature. A person who con- 
tracts with an ordinary agent, oontracts 
with one capable of contracting on bis own 
name ; but he who contracts with a mar- 
ried woman, knows that she is in general 
incapable of making any contract bv which 
she is personally bound. Nov, if acon- 
tract were^ made on the terms, that the 
agent, having a determinable authority, 
bound bis priocipa], but expressly stipula- 
ted that he should be personally liable him- 
self it seems quite reasonable that, in the 
absence of all rnalaJUtt on the part of the 
a^eot, no responsibility should rest upon 
\xim ; and, aa it appears to us, a married 
woman, situated as the defendant was in 
this case, may fsirly be considered as an 
agent so stipulating for herself: and on 
this limited ground, therefore, we think she 
would not be liable under such circum- 
stances as these." Svumt t. lltry, 10 M. 
&W.1. 



U. S. CIRCUIT COURT. 



r. ai dffcste C««vt f#r lObm ., 
•TNew Ymrk. 



Ototrict 



\ln the Seamd CiremL] 

Before the Hon. S. R. Bbtts. 

[Sitting as Circuit Judge.] 

Admiraliy SeitUmi rf Oyer and Terminer, 

The Uhitid States o. Robirts, BiLaoN 
and NicHOLaoir. 

■msAVom TO mami a bbvoit a«b motist. 

Wbara priaooera were indicted for tn endcsTor to 
make a revolt on board of the American packet 
ahip Baifandy , 1 ving at the port of Havre in Prance, 
in an eoeloeed dock into whicb the tide waa let at 
tbe will of the owner :~Held, that the Circuit Coart 
of the United Statee had jurisdiction of the oflEence: 
Held, aleq, that the admimlty jnriediction, under 
tha act uf oongreaapaaeed March 3d, 1836, was co- 
czteoaiTa with the Rngliah admiralty courta in eaies 
when robberv or oflTencea were committed in creeka. 
berbora and porta m foreign countiiea, whkAi 
sobbery waa dona by Aourican dtiaea% aad 
amoanted to piracy. 

Held, alao, that under the act of 1826. paaaed by the 
American oongreaa, that the tJnited Statee Cburla 
bad jufiadieiion over cbsb own citisena io forftgn 
cooatriea for oflenoef committed on tide waters. 

Held, also, that the matea of a veaeel in the abaence 
of tba maaief bad the oomaiattd of auoh ehip or 
'laadtksf asaHdtosottba wbolaaf tbaeiaar 



to go below from the deck of the Teasel to their 
bertha in the night time. 
Held, also, that wheraone of the crew came on dpck 
apparently to aee what the cause of a disturbance 
was that was then going on, that when ordered 
peremptorily to go below and neglected to du so, he 
was guilty of disobedience of orders and might be 
ponisned under the act of congraes for diaobMhence 
of ordera and an endeavor to make a revolt 

Tna prisoners in this case were indicted 
under the act of congress passed March 
3d, 1835, § 2, for an endeavor to make a 
revolt and mutiny on board of the Ameri- 
can packet ship Burgundy, on the high 
seas, where the tide ebbs and flows within 
the admiralty and maritime jurisdiction of 
the United States. 

The vessel was a packet ship sailing 
from New- York to the port of Havre in 
France. Captain John Rockett was master* 
The prisonerson their arraignment pleaded 
not guilty and moved for separate trialai 
whereupon, John Roberts and William 
Bilson were put upon their trials under 
one panel of the jury, and Samuel Nichol- 
son was tried under a separate panel, but at 
the same term of the court. 

The cause against Roberts and Bilson 
came on for trial, and the mate of the ves- 
sel was first introduced as a witness. He 
testified that the vessel arrived at the port 
of Havre, and appeared at the quay where 
the harbor master took charge of the ves- 
sel under the municipal authorities of 
Havrci and the vessel was then taken to 
her station inside of the flood gates. It 
appeared that the docks at Havre had been 
artificially constructed by the municipal 
authorities of the town. That the earth 
had been first excavated to the proper 
depth and then walls had been put up on 
each side of the excavations, and flood gates 
erected so that on a flood tide the dock be- 
came full, while on an ebb tide, the flood 
gates prevented the water running out, 
and the vessels in this manner rode in the 
water without touching the bottom. The 
Burgundy lay at a station within the dock, 
and inside of the flood gates and discharg- 
ed her cargo on to the quay, where were 
stationed several persons night and day, 
known in France as gen d*armei, who were 
employed by the French Government for 
police services. Having discharged her 
cargo, she tuok in another carso for the 
homeward voyage, and having taken in the 
cargo the vessel was ready to pass out of 
the dock through the flood gates the next 
morning at the flood tide. In the after* 
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nooDy a box of gold coin, containing be- 
tween 5 and 6000 dollars, was brought on 
board as a part of the cargo fot the home- 
ward voyage, and was btowed under the 
lock and key of the first mate, in a state- 
room adjacent to where he slept, which 
appeared to be a cabin under deck. This 
cabin communicated with the deck of the 
vessel by a gangway, and a house stood 
over the gangway which was locked at 
nights. It did not appear that the crew 

feuerally knew that the specie had been 
rought on board, indeed there was no 
proof on the trial, that any one of the crew 
Delonging to the vessel, was cognizant of 
the fact that specie had been brought on 
board of the vessel. The mate also testi- 
fied that, that night the captain oT the 
Burgundy slept on shore, and that in the 
night, after he had retired to his cabin with 
the specie locked up in an adjacent state- 
room, he heard a noise at the door of the 
house at the head of the companion way. 
That some person was trying to burst in, 
he sprang out of his berth, ran up to the 
door, and the man outside was kicking in 
the pannels. He unlocked the door, went 
out, and met at the door the two prisoners 
and another person who had formerly be- 
longed to the ship, but had left the vessel 
at Havre. The night was pretty dark, he 
spoke to the prisoners and ordered them 
into the forecastle ; they did not obey his 
orders, and upon this state of things he 
sang out fur the 2d and 3d mates. It ap- 
peared by this time that most of the crew 
nad rallied on deck. He ordered them all 
below ; they appeared to be noisy and 
somewhat riotous. He then clenched the 
men and began with his fists to clear the 
deck ; being a stout man, one after another 
was knocked down, and a general mdU 
took place ; finally he himself, assisted by 
the 2d mate, succeed in capturing three or 
more of the crew, placing them on the 
quarter deck and tying them. The mate 
and his comrade then told the crew that no 
man should come aft upon peril of life, and 
ordered the crew to go to the berths at the 
forecastle. They neglected and refused 
to do so, and he and the 2d mate then took 
hold of some scantling strips which they 
found and cleared the decks. The person 
who was kicking at the door ran on to the 
quay and escaped into the town, and ne%'er 
was again seen by the witness. This evi- 
dence of the mate was confirmed by the 
2d mate, and indeed some of the crew who 



were examined, confirmed the account of 
breaking in the door, «ot attempting to do 
so, but stated that when they heard the 
noise they came on deck for the purpose 
of ascertaining vvhat the difficulty was. 

It did not appear that all of the men 
were dressed woo came on deck, though 
the prisoners were dressed if the mate 
testified correctly, when the attempt to 
break open the door was frustrated by bis 
coming on deck amongst the assailants. 
Nothing distinct appeared that the tvro 
prisoners Roberts and Bilson, had attempt- 
ed or participated in any attempt to break 
open the door, leading to the state-room, 
where the specie was stowed. The cause 
was summed up to the jnry, who rendered 
a verdict of guilty against the two prison- 
ers, Roberts and Bilson ; and then the 
other prisoner, Samuel Nicholson, was put 
on trial under the indictment by anotoer 
panel of jurors. The testimony in this 
cause was the same as in the preceding 
case, except Nicholson proved that he 
came on deck when he heard the noise at 
the house door ; he was in his night clothes 
when he came on deck, without coat, vest, 
pantaloons or hat, and he proved that he 
went aft to interfere with the mates oply 
to see what was doing, and to protect the 
men the mates were beating and tying on 
the quarter deck. The male testified that 
the prisoner came aft contrary to bis orders, 
and after he had repeatedly ordered the 
crew into their berths in the forecastle. 

The mate appeared to have acted 
throughout with a heroic courage, and 
proved himself to be physically competent, 
when assisted by the 2d mate, to control 
the whole of the crew of the vessel. The 
various points growing out of this tirial 
were reserved by the prisoners' counsel with 
liberty to make a case and move in arreat 
of judgment. The counsel summed up 
respectively to the jury, and they retired 
and brought in a verdict of guilty against 
Nicholson, the prisoner. 

The counsel for the prisoners made a case 
and moved in arrest of judgment, and the 

Ist Point was, that this court had no Ju- 
risdiction of the ofience charged against 
the prisoners ; that it was a case not within 
the admiralty jurisdiction of the United 
States, and cited 5 Wheaton's Rep. p. 76» 
The UniUd States V. Wihzburgher; The Vni^ 
ted States v. MeCHll, 4 Dallas's Rep. 426» 
and urged that the jurisdiction of the Circuit 
Court of the United Sutes depends ex* 
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closively on the constitution and laws of 
the United States and is territorial, and 
that this court had no jurisdiction over the 
present case, the offence having been com- - 
mitted within the enclosed dock at Havre, 
in the kingdom of France, while the vessel 
was fastened on shore to the quay. The 
learned counsel also cxxe^hivingiUm ^.Jeffer- 
ioUt Brockenbrough's Rep., 203, in regard to 
the question of local jurisdiction, and again 
cited 1 Mason's Rep., in the case of the 
United States v. Hamilton^ where the pri- 
soner was indicted for a larceny committed 
on board of an American ship, in an en- 
closed dock at the port of Havre in France, 
into which dock the water was admitted at 
the will of the owners only. The court 
held in this case that the prisoner could 
not be convicted. He also stated that in 
the case of De Lovio v. BoU and others, the 
conn had not claimed jurisdiction so ex- 
lensWe as that claimed in the present case, 
and stated that the rule appeared to be that 
offences against the sovereignty must be 
committed within its territorial jurisdiction, 
and likened the case to one where two 
pereons go from England into France and 
Sgbt there, and one kills the other, it is not 
murder in England by the common law. 
3 Jttst. p. 4S ; but in the present case, the 
court ought not to assume jurisdiction, as 
all parties had voluntarily gone beyond the 
joHsdictlon of the United States. 

2d Point. The counsel for the prisoner 
orged that Nicholson had been wrongfully 
convicted ; that^he was not an aider or 
abettor, or accessary in regard to any of- 
fence thai the other prisoners had commit- 
ted, nor had he been guilty of any offence 
ooder the laws of the United States ; that 
the question of jurisdiction arose in his 
case equally with that of the other two 
prisoners, and likened the case to one 
where several persons were in company 
together, and engaged in one common pur- 
pose, lawful or unlawful, and one of them, 
without the knowledge or consent of the 
others, commit an offence, the others will 
not be involved in his guilt, unless the act 
done v^aa in some manner in furtherance 
of the common intention. Roscoe's Grimi- 
naf JSvidence, p. 167. So where soldiers 
were employed to arrest a man and unlaw- 
fully broke into a house where they sup- 
posed he was concealed, but it turned out 
otherivise, and then some of the soldiers 
went to stealing. It was held, that the* 
theft was a chance opportunity of stealmg 



after the door was broken open, where- 
upon some of the soldiers committed a 
larceny, and others though present did not, 
iind^they were held not guilty as aiders and 
abettors. Roscoe, p. 167. 

•ljo*tKe first point the district attorney 
joinrH-isaue on the question of jurisdiction, 
and cotnen^d that this was a case dearly 
within t^e.- jurisdiction of the United 
States Coudd^.in Admiralty, and urged 
that the offenc^ 'h»A clearly been brought 
within the act o^' congress of 1825, § 5. 

To the second poiiit;'he urged that the 
prisoner Nicholson iiad^^isobeyed the law- 
ful orders of the mafe;*3<£[o was the com- 
manding officer on boardf^^ for such dis- 
obedience he ought to be; pujiiahed, and 
having been found guilty b^t^ Y^rdict of 
the jury, he should be sentenc^d^)Ktder the 
indictment. ;.-* 

Bbtts, J., at a subsequent day, de- 
livered the opinion of the court and stated, 
that under the crimes act of 1790, maritime 
offences, triable and punishable by the 
courts of the United States, were mostly 
Jimited to those committed on the hig^ 
seas, and out of the jurisdiction of any par- 
ticular slate; that the act of 1825 enlarged 
the jurisdiction of the courts in this re- 
spect, so that offences committed on board 
vessels belonging to citizens of the United 
States while lying in any port or place within 
the jurisdiction of any foreign state or so- 
vereign, by any person belonging to the 
company of such vessels, should be cog- 
nizable and punishable by the proper cir- 
cuit court of the United States, in the same 
way and manner, and under the same cir- 
cumstances, as if committed on board of 
such vessels on the high seas, and without 
the jurisdiction of such sovereign or state, 
provided that if the offender shall be tried 
for the offence, and acquitted or convicted 
thereof in any competent court of a foreign 
state, he shall not be subject to another 
trial in a court of the United States. 

The prisoners were indicted under the 
act of congress, passed March 3d, 1835, 
§ 2, which declares that if the offence 
charged against them in thia case, and upon 
which they have been convicted, shall be 
committed on the high seas, or any other 
waters within the admiralty and maritime 
jurisdiction of the United States, that the 
prisoner shall be punished by a fine not 
exceeding (1500, or by imprisonment not 
exceeding five years, or by both, according 
to the nature and aggravation of the oi- 
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fence; that the admiralty jurisdiction of 
the United States, properly so speaking, 
extended to all places where the tide ebbs 
and flows. It has been determined in soobd 
of the ancient admiralty criminal decisions', 
that if persons, who were British s6hjectis, 
and belonged to British vessels, p^nciitted 
acts of piracy in any bays, har^oo, breeks 
and ports while out of thex4aitt> of Eng- 
land, they might be indicted,ii^*the English 
admiralty court, and purnc^^ed for such of- 
fences. This law, laid* down by the an- 
cient English autt^ritfeV, does not appear 
to have been overruled. A modem case, 
in effect, adopts ^^lui* confirms it. " If the 
'* robbery b^ .cocAmitted in creeks, har- 
'* bors, pQcts,' ^., in foreign countries, the 
" court pfaihniralty indisputably has juris- 
** dictim^f^t it, and such offence is conse- 
" qiieMly piracy." Rex S. Gillolt, Feb'y 
28th, 1612, MS. case. 

The same acceptation of the meaning 
of " admiralty and maritime jurisdiction," 
would naturally apply to the terms when 
used in the constitution or laws of the 
United States. 

Without the aid of English authority, 
there would seem to be no reasonable 
ground to doubt the rightful power and 
competency of the government of the 
United States to punish its own citizens for 
ofieDces committed on board American 
vessels on tide waters in any part of the 
world. Congress, in the act of 1825, in- 
tended to exercise that power in respect 
to the classes of offences there specified. 
The vessel, in the present case, lay in an 
enclosed dock in the port of Havre, where 
she rode at full tide. The tide ebbed and 
flowed there. This fact is found by the 
verdict. It was a part of the sea. It does 
not appear that the prisoners have been 
tried, convicted or acquitted of this offence 
in the French tribunals. They belonged 
to the American vessel, composed a part 
of its crew, and had been found guilty of 
the offence charged against them ; and 
they are accordingly subject to punishment 
under the act of congress. To the second 
point, Nicholson might not have origi- 
nally entered into the offence with the 
oitber prisoners, or been guilty of disobe- 
dience of orders ; and it was left to the 
jury to determine whether he in any man- 
ner afterwards countenanced or participa- 
ted in the riot on board and disobeyed the 
orders of the mates, given for the mainte- 
nance ^ order and subordioation. The 



jury have found him guilty and the court 
is not called upon by this case, if it has the 
power to review the verdict upon the facts. 

The question reserved for the decision 
of the court is, whether the act of congress 
applies to thb offence, and if it does, whe- 
ther congress had power to pass such act 

Upon both these points the opinion of 
the court was that judgment must be ren- 
dered on the verdict against the prisoners. 

The indictment charges no robbery or 
attempt to commit one, and is limited to 
the riotous conduct and disobedience of 
orders of the prisoners, and their endeav- 
or to make a revolt. 

The court afiirmed the verdict, and sen- 
tenced the prisoners each to pay a fine of 
$50, and be imprisoned one year. 

For the prisoners, A. Nash. 

For the United States, the Dutrict At- 
torney, 



IN CHANCERY. 



Before the Hon. Lewis H. Sandpokd, As- 
sistant Vice-Chancellor of the Pint 
Circuit 

Coit v. Hornb and Trbnchakb. 



APVUCATION or PATMBRTS-^JUBWDICTIOV TO BS- 
STftAUr ILLXQAL DISTRSM TOB B19T. 

Where (he attorney of the lessee of real estate per* 
formed labor for the lessor, which was accepica by 
him as a payment towards the rent, aad the l ess e e 
subseqaently assifrned the lease to C., who offered 
to pay the lessor the arrears b{ rent, deducting the 
payments in Isbor, which the lessor refosed' to re- 
ceive— ^Te/ii, that the lessee could not at the hemT- 
ing, apply the work towards interest on the arrears 
orrent. and that the assigns was entitled to have 
the same applied in reduction of the amount oC iha 
rent. The lessor, aAer such offer, dieirained for the 
rent in arrear, without deducting the payments made 
in work The demised premises were occupied by a 
dozen difierent under-tenaouof theasaiynee, mnA the 
officer, who executed the diatreaa, viaited all the tcne- 
ments in search of gotids whereon to levy, and lerind 
upon the goods uf one of the under- tensnts — He/d, 
that the distress waa illegal, and that the Ooort of 
Chancery, under the circumstancra^bas jurisKlicfion 
to restram the distress, and to award a perpetuml in- 
junciion on payment of the rent aetiiBliy doe to the 
leesor. 

On the third day of March, 1825, the 
defendant. Home, and two others, demised 
to Eleagor F. Cook and William F. Wood- 
ruff, a lot of ground, with several buildings 
thereon, at the comer of Delancy and 
Suffolk-streeU, in the city of New- York, 
for twenty-one years, at an annual rent of 
IK225, payable quarterly. Ia the springy of 
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1840, the defendant Home became, by sur- 
viyorship, the dole lessor, and entitled to 
the rent. 

Cook assigned his interest in the lease 
to Woodruff; April 17th, 1826, and on the 
27ih of November, 1S40, Woodruff trans- 
ferred the lease to the complainant. 

Cook remained in possession by himself 
and his tenants, until the transfer to the 
complainant — ^Woodruff having given to 
Cook, on the 25th day of February, 1829, 
a full power of attorney to rent the pre- 
mises and collect the rents at his discretion. 
Cook made all the payments of ground 
rent to Home during that period. Besides 
the soms paid in cash, he paid several sums 
from time to time in work and labor, which 
the complainant contends were applied by 
the defendant on the rent of the premises. 
On the other hand, the defendant denies that 
the work and labor ought to be credited 
on the renu This is the subject of the con- 
troven^ between the parties. 

Upon acquiring the lease, the com- 

plunant applied to the defendant, Home, 

for a statement and accftunt of the rent in 

arrear. His applications were frequent, 

and irere continued to July, 1642. About 

the first of August, 1842, the defendant 

famished a statement by which he claimed 

a balance of $1563 28, and insisted on the 

complainant's paying that sum. 

The conplainant tendered to him, on 
the 19tfa day of August, 1842, 8992 82, 
that being the balance of rent due, deduct- 
ing all the payments made in money and 
work, and allowing no interest on the ai- 
ream. 

The defendant, claiming that S1276 was 
io arrear, (omitting interest and the pay- 
ments made in labor,) issued a distress 
warrant for that amount, on the 23d day of 
Aogast, 1842, and the defendant, Trench- 
aid, aa marshal, levied it upon one of the 
luder-tenants of the complainant. 

The whole number of the undej>tenants 
of the houses at the time wasr about a do- 
zen. The marshal called on all but two, 
whose leDements were locked up, and found 
no other goods liable to distress except 
those levied, aa before stated. 

Thia bill was filed August 26th, 1842, 
and an injunction issued staying the dis- 
treas on complainant's depositing the 
«992 82. 

G. JVl Tihu, for the complainant. 
J. & Lawrenct^Rud H. NkoU, for the 
de&ttdant Home. 



The AaaisTANT Vici-Chancillobw— * 
The first inquiry presented in the cause, is 
in reference to the bills of Cook for work, 
which were credited in the statement pre- 
pared by the defendant Home. On the 
hearing, I was inclined to believe that Mr. 
Home had intended to credit tboae bills 
specifically for interest on the anears of 
rent. (See Seymour v. Van Sfyck,S Wend. 
403.) But on examining the case 1 find 
that he makes no pretence or claim of any 
auch intention or appropriation. Heaaya, 
in his answer, that the bills were impro* 
perly credited in the account or statement, 
oecattse,^ when the work waa done. Cook 
represented himself to be the owner of 
the lesse, and promised the defendant to 
pay him interest on the rent, if he would 
allow it to stand. He has not proved ei- 
ther the representation or the promise thus 
alleged, although the examination of Cook 
as a witness gave him an opportunity to 
prove both. 

In the absence of any averment in tbe 
answer that the bills for work were applied 
for interest, or intended so to be, ana there 
being no attempt on the part of the de- 
fendant to prove auch intention or applica- 
tion, it cannot now be set up with any rea- 
son or plausibility. 

The charge is made in the bill, that only 
$992 82 was due to the defendant for the 
rent in arrear, and the issue thereon by 
the answer is, in effect, that the bills for 
work were not applicable as payment at 
all. And to strengthen the issue on bit 
part, the defendant assigns as a reason for 
claiming, that there was due to him tl275 
at the time of the distress, that the lesseea 
agreed to pay the rent in money and not 
in labor. 

On this issue the answer is not sustained. 
The defendant himself credited the billa 
for work in the statement which he ren- . 
dered to the complainant the first of 
August, 1842 ; and taking that admisaion 
in connection with the accompanying 
•charge for interest, and with the averment 
in Ilia answer, that Cook promised to pay 
interest; it shows that the work was in- 
tended to apply on either the rent or the 
interest, or both, without showing any ape* 
cific application to either. 

The answer doea not deny that Cook 
performed the labor in question, nor doea 
It state distinctly, ao as to effect the con* 
Bcience of the defendant, Uiat the labor 
waa not to apply on the 1mm. Then Om 
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testimony of Cook on this point, is positive 
and explicit. He says that Mr. Home did 
credit him for the bills of work, as so much 
money on account of the rent ; thai there 
never was any distinction between doing 
work and paying money, and that, when 
he rendered bis bills for work done, Mr. 
Home recognized them the same as cash 
for the rent of these premises. The testi- 
mony is also positive that the bills were 
applied to the rent; and no effort was 
made on the part of the defendant to show 
that they were to apply upon the interest. 
The work has never been paid for in any 
other manner than by the application to 
the rent in question. The situation of 
Cook in reference to the demised pre- 
mises, corroborates his testimony on this 
point. He W9S an occupant of a part of 
the premises, and managing the whole as 
his own. • All the rent, which the defend- 
ant received, came from Cook. The de- 
fendant knew nothing of Woodruff in the 
matter, and it is plain that Woodrufi 's own- 
ership was nominal, and that Cook was 
the real party in interest from 1826 to 1840. 
He was always in arrear, and the defend- 
ant, having occasion for mason wotk, would 
naturally employ Cook, a mason and his 
debtor, in preference to a stranger. It 
was of no consequence to the defepdant, 
that Cook was not the legal owner of the 
lease, so long as he did the work and con- 
sented to apply it upon the rent. 

This is not an attempt by the complain- 
ant to set off Cook's bills against the rent, 
without any assignment of the bills to him, 
as was suggested by the defendant's coun- 
sel. It is a question of payment, and not 
of set-off; and the complainant's ground 
is, that the defendant and Cook have, in 
fact, fftade om apfdicatian of ike labor as a 
payment towards the rent, without claim- 
ing that there was any express agreement^ 
that the defendant would receive payment 
in labor, or substitute any thing for money. 

On a deliberate consideration of the case, 
I eannot entertain any doubt, but that the* 
bills of work done by Cook for the de- 
fendant were applicable to the rent of the 
S remises in question, and ought to be cre- 
ited thereon. 

The amount of rent due on the first day 
of August, 1842, crediting the bills of 
work, was $992 82. The defendant con- 
cedes that be was not entitled to interest 
aam^aiost the complainant, and it is omit* 
tad lo the computation. 



The complainant offered to pay the 
amount due to Mr. Home on the 19th day 
of August following. The defendant insists 
that no legal tender was proved, because 
the money offeied was not counted out nor 
the object stated. 

At the interview between the parties at 
the office of Mr. Titus, the complainant 
stated his readiness to pay the amount, and 
commenced counting the money. The de- 
fendant observed, that if they were count- 
ing the Kold for the purpose of tendering 
it to him, he would not receive it, and 
he left the office immediately. The 
complainant then had the $992 82 present 
in coin. On the afternoon of the same day, 
he proceeded to the defendant's house hav- 
ing the same amount in coin in a bag, fbr 
the purpose of tendering it in form. The 
defendant met him at the door, and he held 
up the bag so that the defendant could see 
it, and the latter shut the door in his face 
before he had time to explain his business. 
The defendant admits in his answer, that 
he was aware of the complainant's objea 
in both instances, and adds, that he peremp- 
torily and absbluiely refused to receive 
the amount offered. 

The proof here is far more than is re- 
quisite in this court. It would establish a 
tender on an issue at law. (See Douglass 
V. Patrick, 3 T. R. 682 j Bakema»Y. Fool' 
er, 15 Wend. 637.) 

It remains to inquire, whether the com- 
plainant had an adequate remedy at law. 
On the ground of quieting possession and 
preventing a multiplicity of suits, as well 
as avoiding very great, if not irreparable 
mischief, the complainant appears to bo 
entitled to the interference of this court. 
Not being in actual possession, and no 
goods of his being found on the premises, 
he could neither maintain trespass or re- 
plevin. It is manifest, that his tenants 
would sooner abandon the premises than 
remain exposed to such invasions; and 
those whoso goods were seized, or were 
liable to be taken, would be very reluctant 
to litigate a matter in which they had no 
direct interest. The remedy at laiv was 
environed with obstacles and difficulties, 
which the complainant was not bound to 
encounter. 

In Nuthrown v. ThonUon, 10 Yes. 159, 
Lord Eldon sustained an injunction by a 
tenant in a case quite analogous to this. 

In Livingston y. Livingston, 6 J. C. R. 
497, Chancellor Kent allowed an injunc- 
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tMW to rsftnin tgeapatma wbere the right 
was clear* aod the titepeaseie eotingender 
the defeodenfe direetioDB were nvmeroiis. 

And n VeMt ▼. BtcmM, 8 Paige, tifi, 
the present ebaoeellor hel^, that wbere the 
defeodaot wgs proceeding to forelose a 
oongtge under the etatute, claiming more 
tfaaa was doe, and the cempldnam had offer- 
ed topaj all that wasdve^abHl to stay the sale 
wonid be anstmned, altboogfa tfaeconplmn- 
ant coeld recover back at law the proceeds 
ef the sale bejoad libe aittoant aotttally 
d«e. 

The eriacsple of tbeae cases is applica- 
ble to tte one 6ow «ndei^ consideration, 
aod sopporta the Jeriadiction of this coott. 

TTie coodplainaot ia entitled to a perpetoal 
iDJoaetm againat tiie diaCresa warrant, and 
agaiost anj proceeding relative to the rent 
of the premiaea ter the first dty of August, 
1843. The defendant Home teust pay the 
conplamant's coats. He n^as, doubtleas, a 
saflew by bia lenient ooorse towards 
Cook, bat in reference to the complainant, 

he was folly advised that be ooaid not claim 
intereat The teecimony of his son shows 
iihi9il ht knew this before the first of An* 
gos^ when ke presented to^ the complain- 
ant eke atatement of rent doe^ Yet, after^ 
wards, and <ni the laet day thai the pardias 
ware together, he inaiated on the payment 
of iotereet on Che afrreara aa the only mode 
in which the dtfficniey between them coeld 
be settled ; and within a few days from Chat 
time^ he isaited a distress warrant, not 
claiamg iotereat, bat claiming nearly tSOO 
more than waa due him for the rent in 
arrears 

The fund in court will be paid to the de- 
faodaot Home, after deducting the taxed 
coau of the complainant. 

COURTOrCOMNlON PLEAS 

Before the Hon. M. ULaHOEFFEE, and 
Jodgea iMOEiiHAir aod Imolib, 

McSo&LBT T. JoHNaoN. — A^ril \bih^ 1845. 

0!V BILL OP EXCBmONa. 

juvixruf— MU OF «AUH- iTiDaaca. 

Id an aetioo of replevin against an officer for leyying 
OD thegKMKl" ^ ^M ^^^ ^Jl^fa. at tbe attit of B., 
B. oe tboirial was admittod a wilneat oa the part 
of tbcol6eer--Held, that as B.*a testimony went to 
inereaae tbe fond, oat of which he might expect to 
be paid, bk tsitiBiony waa impioperly admiiMd on 
tl»e utai^ and a aaw trial waa tMsfoie ardarad. 



T918 eaae came before the coaft on a 
bill of exceptions. It appeared that Tho- 
mas MeSorley obtained in tbe 16th ward 
court of this city, on tbe 9th August last, a 
judgment against James MeSorley, and 
that Mr. Justice Sbays,on thatday,is8ned out 
of that court a Ji.Jfa. against the property 
of James MeSorley, for the recovery of 
that judgment, which was plsced in the 
bands of the defendant Johnson, one of 
Use marshals of the city, for execution ; 
that JohnsoOi in pursuance of tbe authori- 
ty contained in that mandate, levied upon' 
what he supposed to be the property of 
James MeSorley ; that on such levy being 
made, the present plaintiff claimed the 
property as his own, by virtoe of a bill of' 
sale, alleged to have been made to him 1^ 
Jaroea MeSorley, on tbe 8th Auguat, 184^' 
of which the following ia a copy :^^ 

<« New- York, A^wt Sth, 1&42. 
" John MeSorley, 

" Bbtight of James MeSorley, 
** Groceries and fixtures,- - - 8148 00* 
** Liquors, and fixtures, and crock- 
ery of the store 76 Allen-st - 146 50* 

$294 50 
** Received payment,- Jas McSorlet. 
" Witnesses present, Michael McCann.'* 
That Johnson, in defiance of thia bill of 
sale, proceeded to make his levy, where- 
upon an action of rephsvixl' waa brought 
agaiost hin)^ by John MeSorley, which re-- 
suited in a verdict ibr tbe defendant. 

On tbe trial of the cause, the defendant 
offered Thomas MeSorley as a witness. 
The witness waa,. at the request of the* 
plaintiff's counsel, sworn on bis taire dire, 
and he swore positively, that he had no in- 
terest whatever in tbb suit ; that he had 
refused to indemnify the ollicer, or at all to 
interfere with bitn. The plaintiff 's coun» 
sel, however, objected to the admissibility 
of bis testimony, which objection was over- 
ruled by the karned judge, to which the 
counsel for the plaintiff excepted. The 
witneea v^aa then sworn in chief The 
witness testified that he had recovered a 
judgment against James MeSorley in Mr. 
Justice Shays' court, on the 9th August 
1842, for about $30, and that execution! 
was issued on the same day ; that John' 
MeSorley, the plaintiff, was present in the 
ward court when the jiidgment waa ob- 
tained ; that John MeSorley spoke to wit' 
' just before the trial, and tried to per- 
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Buade Jbim not to press on his attita|raiDSt 
James McSorley ; that wkness expressed 
bis determination to proceed, and that John 
McSorley then said, that he and James 
McSorley had so fixed it that be oould col- 
lect nothing, even if he should obtain a 
judgment; that after the present reDlevin 
suit was brought, witness met John MeSor* 
ley in the Marine/Court, and said to kim 
that he (J^n'MpS^^lej) would have to- pay 
a heavy bill f f cg[^ in ease he got de- 
feated in the replevin suit, 'and that John 
McSorley said, that he did not care, for 
they could collect nothing out of him, and 
that he had no interest in the goods or the 
store, except to get the amount of his 
note against James McSorley out of them. 

The plaintiff filed a bill of exceptions, 
which came on this day to be argued. 

White, for the plaintiff. 

The main question on this bill of excep- 
tions, is as to the admissibility of Thomas 
McSorley's testimony. 

1. Was he interested t A witness is in- 
competent if his testimony will tend to the 
recovery or preservation of a fund from 
which he may derive a benefit. It need 
not appear, that his interest vnll be necei- 
sarily and inwitahly affected. If such may 
be the result, he is incompetent. Peyton 
V. HalleU, 1 Caines* Rep. 364 ; St^^art v. 
Kipp, 6 Johns. R. 256 ; Baker v. Warren, 
11 Johns. R. 67 ; StedBins v. Lockett, 5 Con. 
R. 262 ; Clark v. Hopkins, 6 Con. R. 108 ; 
Margerand v. Webb, 16 Johns. R. 89 ; 2 
Hale's Rep. 376; II Pickering's Rep. 
362,366. 

8, The testimony of the witness, Tho- 
mas McSorley, tended to give the officer, 
Johnson, the defendant in this cause, a 
fund out of which the witness v^uld 
have a legal right to require payment of 
his judgment and execution. He was 
therefore incompetent, and should not have 
been admitted to testify. 2 Rev. Stat. 437, 
§ 53, 54, 55, (2d ed. ;) 1 Caines' Rep., and 
the other cases cited in support of the first 
point 

3. Admitting an incompetent witness to 
testify to a material and controlling fact, re- 
specting which there was conflicting testi- 
mony, is sufficient ground' for ordering a 
new trial, when the finding of the jury is 
with the testimony of such witness ; and 
Thomas McSorley being incompetent, and 
the fact, to which he testified, being t^^ 
very point at issue in this cause, and the 
verdict of the jury conforming to Ids testi- 



mony, which conflicted with that of other 
witnesses, a new trial should be granted. 
GrakamonNew IVials, 287, 239, ^.; 16 
Johna. Rep. 89 ; 3 Cowen'e Rep, 612, 621 ; 
$ f6. 316 ; 10 Wend, Rep. 377. 

Nash and Greasley, contra. 

The question, which presents itself for 
the consideration of the court in this case, 
b, was the testimony of Thomas McSorley 
admissible in evidence t If it were, then I 
there is an end of this case, and the ver- 
dict must stand. If it were not, then an- 
other question arises-^are there probable 
ffrounds to believe that injustice has been 
done by the admission of such teMimony 1 
If not, the verdict must staAd,* akhcugh his 
testimony was improperly admitted. 

On a bill of exceptions, no olher ques- 
tions can be raised than those excepted to. 
The ]>laiotiff is therefore confined to that 
exception alone. Whiteside v. Jackson, 1 
Wend. 418. ^ 

1. As to the admissibility of the testi- 
mony of Thomas MeSorley, his testimony 
was admissible. 

Suppose this had been an action of tres- 
pass ae bonis asportatis aranst Johnson and 
Thomas McSoriey, and Thomas McSorley, 
had fdeaded and was discharged,-*-covL\d 
Thomas McSorley have been a witness for 
Johnson ? The answer to this question 
will decide the point. *' One of two de^ 
fendanfes sued jointly for the same tiespessv 
though he suffer judgment to pass against 
him by default, eannot be a witness for bis 
eo-defendant— -o^enri«€ if he plead and i» 
discharged, there being no evidence against 
him." 6 Cowen's R., 313; cited in Cowen^s 
Treatise^ 1 vol. 449, ed.of 1841. 

If the testimony of Thomas McSorley 
in such a case would have been admissibley 
ajbrtiori, it would in this. 

Neither can his testimony be rendered 
inadmissible on the grouud of interest ; 
for his examination on his voire dire, sbo'ws 
that he has not a particle of interest. His 
rights against the oflicer are secured ; bat 

2d. There are not probable grounds to 
believe that injustice has been done by the 
admission of Thomas McSorley 'a testi- 
mony. 

The bill of exceptions fully discloses 
that the sale from James McSorley tx> Jobv 
McSoriey, was made by a written docu 
ment; that written document alone tbei 
is the only evidence which can be af3 vance^ 
of this sale. 1 Johns. Rep. 414, %^^ 5Q3 
3 Wend. 459, 1 ib. 424. 
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The docaiseiit apon the very face of it 
purports to be a fraud, and coupled with 
the testimoDy of Mr. Justice Shays, con- 
firmed as be is by the testimony of Mc- 
Donald, the evidence of fraud is conclu- 
sive. If the sale, assignment or mortgage, 
were not for a valuable consideration, or 
colorable merely, and not bona Jide, 1 
Arch. Tu 295, 2 RevUed S. p. 72, § 1, or if 
it were not accompanied by delivery and 
change of possession under the statute. 
Ih. 75, § 5, it will not protect the property. 
17 ^end, 52; 19 ib. 444; BitrriU'i Prac- 
tice29S, 

That was the only question for the jury 
to determine, and the answer to that ques- 
tion is to be found on the face of the docu- 
ment itself, and the testimony o£ Mr. Jus- 
tice Shays and McDonald ; which answer 
is, tbat it was fraudulent, and so the jury 
have found. 
The verdict therefore must stand. 
Ihglis, J. — There is probably enough 
U> support the verdict in the case, even if 
the testimony of Mr. McSorley were struck 
oat; hot it cannot be denied that in a doubt- 
fa] case bis testimony would turn the scale, 
and therefore might have inRuenced the 
jury. If improperly admitted therefore, 
there should be a new triaL I was aware 
of the objection to the admission of his 
testimony when I received it, but admitted 
it at the express desire of the defendants 
counsel, who seemed very willing to take 
the risk of the exception. The case of 
Thomas McSorley, falls within the princi- 
ple heretofore held, of excluding the testi- 
mony of a witness who swore for the pur- 
pose of creating or sustaining a fund which 
would go for his own benefit. Within 
some of the views laid down in Gregory v. 
Dodge, 14 Wend. 593, in relation to the 
halance of interests, the witness might per- 
haps be considered competent, as he still 
retained his debt against James McSorley, 
but that debt, in the face of the evidence, 
is for the present at least doubtful, where- 
as this fuod would probably, if this verdict 
stood, be certain lor Thomas McSorle^f's 
benefit- 

Ulshokffbr, J.-^! have not been able to 
see in what point of view Thomas McSor- 
ley was not interested in the event of this 
suit. The defendant levied on goods for 
the benefit of the witness, viz : to pay his 
execntion. The plaintiff brings this action 
of replevin against the officer alone to re- 
coTer back the goods» and the witness was 



sworn in behalf of the officer as being dis- 
interested. 

Here he had not indemnified the officer* 
nor is there direct proof that he ordered 
the levy, although he took the oath of dan- 
ger. But what was the true question at 
the trial ? It was whether the defendant 
properly levied upon the goods by virtue 
of tne witness's execution and for the wit- 
ness's benefit, or in other words, whether 
the goods should be applied to pay the 
witneRS, or whether they belongea to the 
plaintiff in this action. If the goods did 
not belong to the plaintiff in this action, 
then the defendant should recover, and the 
goods be applied to the payment of the 
witness's execution. If they did belong 
to the plaintiff, then the defendant would 
have to pay damages on the one hand, and 
the witness would lose his lien for the pay- 
ment of his execution on the other hand. 

It seems to me to be impossible to sepa- 
rate the witness's interest from the event 
of this suit. 

The court was to determine, it is true, 
whether the officer was liable to this action ; 
but the same event, if adverse to the offi- 
cer, determined that the witneu lost his lien 
on the goods taken by the defendant for 
his use and benefiL If the officer had pro- 
ceeded to sell, and had paid the witness in 
full, and the officer was afteiivards sued 
alone for the trespass, it is possible that 
the witness might have been competent, as 
he had not directed the levy 4lor indemni- 
fied the o^oer, and inras fuU^^id off.— 
But this fs not the state of facts now be- 
fore us. The action against the officer is 
replevin to take out of the officer's hands, 
the very property which he seized for the 
payment of the witness's executions, and 
if the officer is defeated, the witness by tbat 
defeat loses his lien on the goods seized. 
The witness therefore is directly interest- 
ed in the event of this suit to defeat the 
plaintiff's claim, which would, if successful, 
destroy his own seizure, and to insure the 
success of the officer, for by that success 
the execution of the witness will be a 
valid lien on the goods in dispute. 

Such a witness might be called for the 
plaintiff against his own interest, but not 
for the officer when the success of the lat- 
ter is to decide his own claim on the goods 
in controversy. Cow, ^ HUVi notes, 114. 

There may have been other evidence 
sufficient to sustain the defendant's case, 
but I do not think the objection was only 
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Co the credit and not to tbe competeDcy of 
James McSorley. 19 Wend. 169. In 
such cases If the defence is clearly sus- 
tained, independent of such proof, and there 
was no exception taken to the decision of 
the judge in admitting the testimony, a 
new trial wilt not be granted. 

It has been supposed, however, that 
McSorley was competent within the deci- 
sion, 21 Wend. 404 ; because his inte- 
rest was either balanced, or because he 
had a safe remedy over defendant his 
.debtor, whatever might be the event of this 
suit. But jl ^eems to me .clear that he had 
no balanced interest, and that this very suit 
.arose nut of his attempt at a remedy against 
Jiis 4ebtor. If he does not defeat this suit, 
his remedy is not only unsafe but despe^ 
rate. Unless he .defeat this action, his 
remedy is most prx)bably abortive, and he 
will have to pay the costs of his own ac- 
don, even if he is not bound in any way to 
indemnify his officer. His remedy has 
jbeen pursued to judgment and execution, 
and his success and his interest depend upon 
the event of this action in what he wm 
.awnm as a disinterested witness. 

I can find nothing in the cases in 16 
Johns. 93 ; 24 Wend. 467, and 3 BiU 670, 
to prove the competency of this witness. 
On the contraxy, I think the first and last 
of those cases prove that be was not com- 
petent. 

«iWPP*-^' "I I ■ ■■"■■ II II ^.i ui 

HOUSE OP LORDS. 

Fjjiran v. Berkbpord and/another, J^xecw 
tors of OTTiWELUr^March 6, 1843. 

BTATUTS OF UMlTAnOHt. 

A jud^ent Was recovered in Hilary Term, C<i) 1810, 
•nd jcire/aeiotf was issued in Michftelmiit Term, (^; 
}817, and judgment obtained thereon. The defend* 
ant afterwards died, and a ^eircfofiioM woa issued 
against his executors on the SJst of January, 1837. 
Tha debt wsa held to be barred by the 3 and 4 Wm. 
4, e. 27, sec 40. 

The facts of this case sufficiently a|>pear 
in the opinion of the Chief Justice of the 
Court of Common Pleas. 

Lord Chief Jastice Tindal. — My lords 
in answer to the first question pro- 

(a) Hilary Term eommencea Jan. 11, ends 31. 
w Myhariraaa*r<rm oommenoas Nov. 2, anda 2Sth« 



posed hy your lordships, we are of optiiioii 
that upon the whole matter appearing on 
this record, the plainiiiTs below, (the de- 
fendants in error,) are not entitled to judg- 
ment. 

The foundation of the proceedings in 
this case is a judgment for ^£200 recovered 
by Henry Ottiwell, in Hilary Terin, 1810. 

The writ of scire facias of the 3l8t 
January, 1837, (which is now under con- 
sideration,) states the judgment of 1810, 
the ^eath of Henry Ottiwell, and (hf ap- 
pointment of the plaintifis below as his 
executors, and prays eiiecution of that 
judgment, so far as the record shows, that 
the money sought to be recovered by th« 
plaintiffs below^ was secured by that judg* 
ment of 1810, and none other. 

The defendant below has then pleaded 
in the very words of the 40th section of 
the statute 3d and 4th William 4, cap 27 : 
'* That a present right to receive the same 
debt and damages accrued to a person ca- 
pable of giving a discharge for and a re- 
lease of, the same^ more than twenty jrears 
before the suing forth of the said writ/' 
and negatives the payment of any part of 
the principal or interest, and the giving of 
any acknowledgment in writing, signed a» 
required by that section. The fiicts stated 
in the plea are not denied^ and if the mat- 
ter rested there, no doubt could be enter- 
tained as to the sufficiency of the plea. 
For as to the observations made in thtt 
course of the argument at your lordship's 
bar, upon the great hardship upon the 
plaintin^ below, and upon other judgment 
creditors in Ireland, if this statute of the 
3 and 4 William 4, chapter 27, section 40, 
should be applied to judgments in Ireland, 
which by statute of 9 George 2, chapter 5. 
(Irish) are made assignable, and often form 
the subject of securities and family settle- 
ments, we cannot but think such observar 
tions entitled to little weight if the words 
of the statute are clear and intelligible, as 
in the present case they are, inasmuch as 
in such case no hardship follows except 
upon those who have slept over their rights 
in the entire disregard of the provisions of 
a public act of the legislature. 

But the replication admitting the allega- 
tions in the plea, states the further facts, 
that in Michaelmas Term, 1817, the plain- 
tiffs below sued out a writ of scire yadas 
on the judgibent of 1810, and obtained 
judgment and award of execution ; and 
this judgment in BCift faeias is said to con- 
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ler a new rigfit upon the plaintiffs below, 
•nd therefore it is argoed that the twenty 
yeara mentioned in the statute of 3 and 4 
Williaiti 4th, are to be reckoned from the 
date of tfae latter judgment, viz : Michael- 
nas TertD, 1S17. 

To some purposes* as it seems to us, the 
judgment in icire Jacias did confer a new 
right. The writ ossein Jacias was not 
necessary met^ly for the purpose of revi- 
ving ibe judgment of 1810, after tfae lapse 
of a year without execution ; it was also ae* 
cessary for the purpose of making the plain- 
tiffs below, parties to that judgment, as 
executors or Henry Ottiwell, and they 
could not even w ithin a year have sued 
out execution without first proceeding by 
writ of scire Jaciasp though they might have 
brought an action of debt ou the judgment. 
The cases of O'Brien v. Ram, 3 Mod. 
1S7, and Barnard and Tugser's case, 4 
Leon, 186, and a case in Fitzherbert'a Na- 
twa Brevium 122, writ of debt, (the entry 
of which case is to be found in Rastall, 193,) 
were cited amongst others to show that an 
action of debt will lie upon a judgment in 
Mtrejadai, and thereby to establish that a 
new right is conferred by such judgment. 
W&etber these cases may be distinguisha- 
ble from the ordinary case of a writ of 
jmttfieiaty merely to revive a judgment 
and an award of execution thereon, where 
there is no change of parties, it is unneces- 
sary to determine ; it may be the case that 
where « new right is conferred by the judg- 
ment in sinrejacioM, as in the present in- 
stance, the money sought to be recovered, 
may fairly be considered to have been se- 
cured to the plaintiffs below by that judg- 
ment, within the true meaning of the 40tfa 
section of 3 and 4 Wil. 4, cap. 27. But 
we are not called upon to express an 
opinion on that point, upon the present 
state of this record, for the replication is 
bad, as being a departure, and the original 
claim on the judgment of 1810 is, as we 
think, barred by the statute. 

By the words " a present right to re- 
ceive the same," in the 40th section of the 
act, we understand an immediate right, 
without waiting for the happening of any 
future erent; audit cannot be doubted 
that snch present right accrued to Henry 
Ottiwell in Hilary Term, ISIO, and con- 
tinued io the plaintiffs below after his death; 
and as little can be doubted that both he 
and they were capable of giving a discharge 
or release for A* money now sought to be 
reccyvered. 



In the course of the argument it was 
contended that the 40th section of the 
statute of William the 4th, must be con- 
sidered as qualified or restricted by the 
Irish act, Sth Geo. 1. c. 4, sec. 2, or by the 
9th Geo. 4, c. 35. The latter of these acts, 
however, does not relate to the parties to 
judgments, but only to the rights of pur« 
chasers of land affected by them. And aa 
to the former act, although before the pass^ 
ing of the statute of William the Fourth, 
the act of George the First, which Uses 
only the words " commenced or prosecu^ 
ted some action or suits. Sec." was con* 
stnied to extend to a revival of a former 
suit, yet, as the recent statute contains cer^ 
tain definite precise exceptions in the 40th 
section, but no exception of judgments 
revived, we think, in legal constrtrction, it 
is rather to be held that tfae latter statute 
has repealed the former, than £hat a new 
exception is to be ingrafted into the 40tb 
section, the more especially as such excep* 
tion might have the effect of enlarging the 
time of proceedings for the recovery upon 
judgments to an indefinite period. 

For these reasons her majesty's judges 
are of opinion that the first question is to 
be answered in the negative. 

For the same reasons we also think, in 
answer to the second question proposed by 
your lordships, that the matter pleaded in 
the replication, is not sufficient to bring the 
claim of the plaintiffs below within the ex- 
centions mentioned in section 40. For the 
judgment in scire Jaeias is plainly neither 
a payment nor an acknowledgment in 
writing signed by the person by whom the 
money is payable, or his agent. 

In answer to the third question proposed 
by your lordships, we are of opinion that 
the matter pleaded in the replication is a 
departure from the declaration. We have 
already stated that the declaration is found- 
ed on the judgment of 1810, and prays 
execution of the judgment, and of no 
other; we have also stated that in our 
opinion, the judgment in Metre fadoi in 
1817, conferred on the plaintiffs below a 
new right ; and it appears to us to be a 
necessary consequence, that the setting up 
that new right in the replication is a de- 
parture from the declaration which pro- 
ceeds upon the old right only. 

If, indeed, the judgment in mrefadat 
in 1817, could be properly said to bring 
down the judgment of 1810 to Michael* 
mas Term, 1817, and to make it, aa it were, 
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a judgment of that terra, then it would be 
incorrect to state that the judgment in tcire 
facias conferred a new right ; but even in 
that case, there would be, as it seems to us, 
a departure in pleading ; for the declara- 
tion states the original judgment to be of 
Hilary Term, 1810, without more. Where- 
as the replication would, upon such, a con- 
struction, state it as a judgment, in effect 
and substance, as of Michaelmas Term, 
1817. 

The distinction between this case and 
that of a subsequent promise to take a case 
out of the statute of limitations, to which 
the present case was assimilated in argu- 
ment, is, that in the present case, the re- 
plication insists upon a new right of action, 
not the same as that described in the de- 
claration ; in the other, the promise is 
given in evidence on the issue, " that the 
cause of action did not accrue more than 
six years before the commencement of the 
Buit," as proof of the promise laid in the 
declaration, and must agree with it. 

It appears^ therefore, to us, that in any 
way of viewing this case, the replication 
is a departure from the declaration. 

Lord Brougham. — My lords, in this 
case I apprehend the proper course for 
your lordships to take, if it seem fit to your 
lordships, will be to postpone the further 
consideration of the judgment to be given 
upon this writ of error. The learned 
judges do not agree, as it appears, with 
the judgment delivered in the court 
below, and for that reason, as well 
as the importance of the point which is 
dealt with in the very learned and distinct 
opinions of the learned judges, it will be 
expedient, in my humble apprehension, if 
your lordships should agree with me, to 
postpone the further consideration of this 
case for the present. 

. Lord Campbell. — My lords, I see no 
reason at present to differ from the opinion 
which has been expressed by the learned 
judges, but the case is of infinite impor- 
tance, in my opinion, and although, proba- 
bly, the point, with respect to the depar- 
ture, will decide this case ; yet, the two 
other points are of very great consequence 
to Irish securities. I entirely concur with 
my noble and learned friend, as to the ex- 
pediency of postponing the judgment, be- 
cause some legislation may be necessary, 
which, of course, could not affect this case, 
but with a view to other cases similarly 
circumstanced. 



Lord Chancellor.^-1 understand the 
first point as to the question of departure 
will decide the case. 

Further consideration adjourned sine die. 



Kindness Rewarded. — The following 
singular case was tried in England in the 
year 1797. An indictment was preferred 
against a person for an assault ; it appear- 
ed in evidence that the plaintiff had at- 
tempted to hang himself, and that the 
defendant finding him in that situation, 
had cut him down, pulled his nose, and 
struck him several smart blows on the 
back, for the purpose of resuscitating sus- 
pended animation. A verdict was found 
for the defendant, 

OMNIPRESENCE AND OMNIPO- 
TENCE OF LAW. 

If you leave your home to take an air< 
^Dgf you may walk in security on the side- 
walk of the street, because you know that 
no rider will disturb you. Who or what 
prevents the people on horseback from 
making use of that part of the public road Y 
The law ; or, if they were to disregard it, 
certain officers — that is, men invested with 
authority likewise by the law, who have 
been charged to enforce thb among other 
laws. This law then protects you. You 
proceed farther, and nnd these words on 
the signboard of a bridge, " Keep to the 
right, as the law directs," addressed to 
those who guide a vehicle. It is a law 
which commands something. You may 
pass an orchard with inviting fruits ; the 
fence surrounding it might be easily scaled, 
and you feel an urgent impulse to slake 
your tbrist with the juicy apples before 
you ; yet you must not do it. Were you 
to follow the dictates of your desires, 
though most natural and perfectly inno- 
cent, the law would punish you ; because 
it protects the orchard as the property of 
some one else. The law is made already, 
and thus it warns you. A decrepid and 
poor man is prevented by certain officers 
from asking those persons who show by 
their dress that they live in ease, to give 
him from their superfluity that which he 
is unable to obtain by his own exertions ; 
he is taken to a house designated by the 
law aa a home for those persons who can. 
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Law and litanture. 



not earn their liTing. You tail on the Tast 
ocean, at a great distance from all society ; 
a man-of-war, perhaps belonging to a dif- 
ferent nation, thousands of miles from 
your own, bids you to lie to and show your 
colors. An officer comes on board your 
vessel, asking for vour papers, and request- 
ing you to go with him on board his own. 
If you refuse to comply with his request, 
you expose yourself to vexations, perhaps 
to danger. It is the law of your land, and 
thato^erred among nations, which obliges 
yon to proTide yourself with those papers, 
Eod to produce them under these circum- 
stances. In a foreign port, a consul of 
yoor own nation advises, and, if need be, 
protects yon. The law directs him to do 
so. Yon see an individual depriving ano- 
ther of bis life, violently and considerate- 
ly ; yet nobody attacks the one who kills, 
or rescues the other doomed to die, because 
the law has decided that he should die in 
this manner ; it is an execution. The law 
establishes schools, and obliges parents to 
send their children to them. The law 
assists a poor mem to obtaiu his dues from 
a rich one ; and again it protects the rich, 
so that the poor shall have no more than 
their due. A single individual says the 
hanhest things of those in power, yet no 
one molests him, because the law has said 
that he may do so ; and again, there are 
laws which all or nearly all dislike, or de- 
clare unprofitable, nay, even cruel, and yet 
they are obeyed unaided by physical force. 
The law has built highways, united rivers, 
se?ered mountains ; it takes away proper- 
ty for the public benefit, and protects it ; 
sends expeditions into remote regions ; has 
founded libraries and collections of works 
of art ; adorns and beautifies. The law 
takes care that the merchant measures 
witb a true yard- stick, and telh him in 
what money he must pay his debts : it 
condemns unwholesome food, prohrbits 
your having more than one wife, punishes 
public immorality, interferes if your occu- 
pation disturbs or annoys others, obliges 
yon at times to take up arms, at others it 
prevents you from using them to avenge 
the most signal injustice, and at others, 
again, it permiu you to use them. What 
then is this law, invisible, yet seen in its 
effects every where ? • • • Which 
accompanies me wherever I may go, pene- 
trates into all relations of men to men, to 
animals and things, and, what is most re- 
markable, is never intermitted or suspend- 



ed, but continues to act, and every day 
creates new rules and regulations for man's 
conduct and his various relations ; and with 
unceasing and inexhaustible energy seizes 
upon every new condition of men or things 
that may spring up 1 



LAW AND LITERATURE. 

Law.— There sits a poor lad, biting 
his nails till he bites them to the quick, 
wearing out his heartstrings in constrained 
silence, on the back benches of Westmins- 
ter Hall ; he maketh speeches, eloquent, 
inwardly, and briefless, mutely bothereth 
judges, and seduceth innocent juries to 
his iVb-side ; he findeth ont mistakes in hi^ 
learned brethren, and chuckleth secredy 
therefor; he scratcheth his wig with a pen, 
and thinketh by what train of circumstantial 
evidence he may be able to prove a din- 
ner ; he laugheth derisively at the income 
tax, and the collectors thereof; yet, when 
he may not have even a " little brown" to 
fly with, haply, some good angel, in mortal 
shape of a solicitor, may bestow on him a 
brief: rushing home to his chambers in the 
Temple, he mastereth the points of the 
case, cogitating ^o« and ^otm; he heareth 
his own voice in court for the first time : 
the bottled black letter of years falleth 
from his lips, like treacle from a pipkin. 
He maketh good hb points, winneth the 
verdict and the commendations of the 
judge ; solicitors whisper that there is 
something in him, and clerks express their 
conviction that he is a " trump;" the young 
man eloquent is rewarded in one hour for 
the toil, rust, and enforced obscurity of 
years ; he is no longer a common soldier 
of the bar : he steppeth by right divine, 
forth of the ranks, and becometh a man of 
mark and likelihood : he is now an aristo- 
crat of the bar— perhaps a Lyndhurst. 

Literature. — Again, behold the future 
aristocrat of literary life : to-day regard 
him in a suit of rusty black, a twice turned 
stock, and a shirt of Isabella color, with an 
afiectrng hat : in and out of every book- 
seller's in the Row is he, like a dog in a 
fair : a brown paper parcel he putteth into 
your hand, the which, before he openeth, 
be demands how much cash dov^n you 
mean to give for it : then, having unfolded 
the same, giveth you to understand that it 
is such a work as is not to be seen every 
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day, whiefa y<ra may safely swear to. He 
jouraeyieth from the east to the west, from 
the Hsioff of the son to the setting thereof, 
maouscnpt in hand from Lesdenball-street, 
where Minerva has her press, to the street 
height Alhemarle, which John Murray de- 
lighteth to honor, but to no purpose. His 
name is unknown, and his works are no- 
thing worth. Let him once make a hit, as 
it is termed, and it is no longer hit or miss 
with him. He getteth reputation, and he 
lieth in bed all day : he sbaketh the alpha- 
bet in a bag, calling it his last new work, 
and it goeth through three editions in as 
many days : he lordeth it over '' the trade,^' 
and will let nobody have any profit but 
himself; he turneth up his nose at the man 
who invites him tp a plain dinner, and ut- 
terly refttseth evening parties ; be holdeth 
conversazumeSf where he talks you dead : 
he driveth a chay, taketh a whole house, 
sporteth a wife and a minute tiger s in 
brief, he is now an aristocrat of letters.— 
Blacktffood, Mason's edition. 



New Bule of the Court or Comhon 
pLMAS^Adopted 17M ilfaj^, 1843.— Order- 
ed : that whenever a default shall be en- 
tered and BO notice of assessment is neces- 
sary to be served ; the plaintiff may forth- 
with enter the rule for interlocutory judg- 
ment and assessment, and enter up judg- 
ment without waiting four days for the con- 
firmation of the default 



ADMISSIONS IN THE SUPREME COURT. 

On the 12th of May, instant, the follow- 
ing gentleman having been examined by 
the Board of Examiners, consisting of the 
Honorable ■ ■ Brown, M. C, Daniel 

Lord, jun., Esq., and Haight,E8q., 

and found duly qualified, were licensed to 
practice as counsellors in the SupremeCourt: 

P. J. JToachimssen, T. Hinsdale, C. H. 
Smith, J. H. Wilson, D. Egan, W. Skid- 
more, H. P. Barber, G. S. Stett, W. H. 
Jansen, W. H. Bogardus, J. Paris, B. De 
Klyn, P. Callaghan, W. Wilkinson, S. H. 
Clapp, W. Galligan, J. K. Parker, P. V. 
R. Stanton, W. R. Beebee. W. G. Har- 
rington. J. C. Devereux, R. Bums, £. 
Martindale, R. H. Tyler, J. V. Freligb, D. 
B. Barree, E. P. Cowles, M. De Mott, A. 
?. Nichols, H. H. Wheeler, J. Tuffs, R. 
Soodman, F. Tiliou, J. F. Fitzgersld, W. 
A. Allen, J. E. McVine, N. Merrill, J. S. 
:;ampbell, J. McCahill, S. B. Campbell, D. 
Goute, N. Ford, T. L. Gri£Rn, M. J ohnson. 



On the same day the feUowing geotle* 
men having been examined by the Board 
of Examiners, eonsisting of •«-*^« Ste* 
phens, Esq., James T. Brady, Esq., and 
Gilbert, Esq., and found duly quali* 



fied, were licensed to practice as attornies 
of the Supreme Court : 

E. W. Chester, J, Stewart, J, Pimie, jr., 
T. Harrison, L. C. Piatt, W. J. Hadlej* 
P. J. Clum, S. H. Stafford, R. t. Bancroft, 
W. W. Holt, A. P. Van Beuren, S. B. 
Brophy, E. H. Shepherd, R. A. Tesseo,- 
J. Howland, D. McMartin, 9. P. Wesmir, 
S. B. Campbell, Wm. McFarlan, W. H. 
Teuney, E. Ward, L. E. Boomer, G. A. 
Gates. 3. H. Hedley, J. Button, £. Saf^ 
ford, jr., S. P. Coon, E. H. Canaan, H. t. 
Palmer, G. W. Frary, G. Martense, A. G.- 
Hall, W. S. PiersoB, H. C. Dorr, S. B. 
Church, G. Z. Cornell, J. W. Fovvler, T. 
B. Myers, E. H. Sheldon, W. H. Duseo- 
bury, J. M. Pettle, L. Grabam, J. T. John- 
ston, J. Sheldon, H. B. Ely, R. F. Ma- 
cauley, F. B. Fitch, B. Cannon. A. T. Hill- 
son, W. H. Woodman, G. Woodman, M. 
Young, J, M. Carter, J. G. Watera, A. D. 
L. Whipple, G. Reynolds, W. H. Meeks, 
S. M. Meeker, J. Dominick, B. F. Dun- 
ning, T. Dillon, A. Backes, W. B. Pierce* 
W. B. Litch, C. L. Austin, G. N. Kreuin- 
ger, E. S. Hawley, S. De Witt, J. R Phil- 
lips, W. J. Sinclair, W. Fumiss, W. H. 
Van Cou, G. Dean, E. G. Merritt, R. B» 
Van Valkrenbergh, F. Anthon, J. S.York,. 
Daniel D. Lord, S. D. Vsn Shaaek, W. 
A. Wheeler, S. Van Du9an,A. Young.E. 
A. Dunscourt, W. Barber, G. F. Danforth, 
A. R. Wadsworth, M. Burke, J. S. Thayer, 
J. Newhouse, H. G. De Forest. 



The celebrated Richard Briusley Sheri- 
dan was very much annoyed on one occa- 
sion, in the House of Commons, by i^* 
member, continually interrupting him by 
shouting hear, hear 1 In the course of the 
debate Sheridan took occasion to allude to' 
a political contemporary, whom he de- 
scribed as one who wished to play the 
rogue, but had only sense enough to play 
the fool. " Where," exclaimed Sheridan ! 
(placing great emphasis on the word wkere) 
" Shall we find a more foolish knave or a 
more knavish fool than thisi" ''Hear, 
hear !'' was instantly bellowed by the mem- 
ber in question. Sheridan instantly turned 
round and bowed to the gentlemnn, thank- 
ing him for his reply to the question, and 
sat down amidst convulsions of laughter 
from all but the unfortunate member. 
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TO OUR READERS. 

Im campHance tcith the iduAes of burner- 
tnu corre^MmdetUsJrom all parts of the coiiii- 
try, whocomplavi that the price of ourpuh' 
licaium i$ not suited to the pressure rf the 
times, we have detennined to issue it semi- 
vtmUhly instead oftoeekty, at $3 per iinnumt 
commencing with the present Hurnber, • The 
Juiure numbers unit be in type tindjorm 
similar to those already published, and itoiU 
6e ready for delivery on the 1st and l^th of 
every month* 

We shall supply those gentl^en who 
have already paid their subscriptions until 
the present volume is complete. 



HISTORY AND PRACTICE OF 
INJUNCTIONS. 

ABTICLB I. 

Thk distinction between Law and Equi- 
ty has been cleHrly drawn in tbe judicial 
system of England for centuries. In other 
countries, the sanae judge has regarded 
considerations of eqnity as ilrell as those 
of law ; and tbe stii tor's rights, upon which- 
ever foanded, have been finally deter (tiined 
in the aame proceeding. 

It was yety natural that our peculiarity 
in this respect should give rise to a great 
deal of discussion ; nor must we be sdr- 
prized if foreign writers, who have been 
accustomed to the union of the two jurisdic- 
tions, Bbon^d generally give a preference to 
tbatsystem. At first this division produced a 
serious struggle— ^the assertion of indepen- 
dent conotDon law authority by comooton law 
judges, and that of the superior power of 
courts of equity by the holders of the 
great seal. The struggle which ctnnmen- 
ced at a very tfarly time, has broken out 
afresh at different periods; and the effect 
of it has been to make each party careful 
in defining the rules and maxims of its 
own tribunal. While the common law- 
yers hara eodearored to extend their au- 



thority by admitting as far as they could 
venture, an enlarged application of legal 
rules ; courts of equity have had recourse 
to precedent by which they might prevent 
their authority from appearing arbitrary 
and eapricions. 

In early days, when the decision of a 
case turned entirely upon the 'opinion ot^ 
an individual, or, asSelden observed, when 
all depended upon the length of the chaa* 
cellor's foot, the tribunal of course wore an 
arbitrary character ; but as the jarisdiction 
advanced to maturity, the steady applica- 
tion of uniform principles and a perfect 
harmony of decision inspired the suitor 
with confidence, and created feelings o^ 
respect and approbation amongst tbe com- 
munity at large. Thus the struggle be-i 
tween the two jurisdietions, son^ewhat 
unseemly at first and inconsistent with tfad 
dignity of tribunals^ has ultimately tended 
to render each of them more definite, ef- 
fective and satisfactory. Ijord Bacon says/ 
amongst hii aphorisms,' " Apad nonnullos 
receptum est, ut jurisdictio, qute decernit 
secundum esqnum et bonum, atque ilia aU 
tera, quae procedit secundum jus strictunt 
iisdem curiis deputentur ; apud alios au*' 
tem et diversis. Omnino placet curiarum 
separatio, neque enira servabitur distinctio 
casuum, si fiat commixtio jurisdictionum^ 
sed arbitrium legen tandem crahet."(i) 

The cause of the separation has frequent- 
ly been the subject of inquiry. We are 
not satisfied with the opinion of some writers 
who attribtrte it exclusively to the love of 
arbitrifry power displayed by our early 
monarchsf for had this been the sole 
cause, the proceedings at law, as well at 
those in equity, would equally have been sub- 
jected to the caprice of the king's represen- 
tative. When/ however, we observe that pro^ 
ceedings at law have invariably been found- 
ed upon peculiar writs» and that those writs 
have always been framed upon certain de* 
finite principles, we see a reason, why the 
royal authority, when it ventured to inter' 

(UBac wsiki^ voLviL9.4<e) I 9tm%B9.iBf/ 
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fere with the course of ja8tice» would be 
inclined to abstain from the courts of com- 
mon law. The court of the chancellor ex- 
isted in our earliest times. For a long 
period the judges, whu sat in^ it, were not 
men of legal education. They could con- 
sult the wishes of the crown, without vio- 
kting common law maxims, and show 
gratitude to the personage from whom their 
power emanated without alarming the 
public mind. Under the name of equity 
they had the power of enforcing what they 
were pleased to recognize as the dictates 
of conscience ; in other words, of giving 
complete validity to their own individual 
opinioBS. 

On ther ether hand, the judges of the 
coitrta of eemmon law founded all their 
proceedings upon the writs which issued 
out of oheneery. AH classes of the com- 
munity were attached to common law 
rights, la vindication of such rights they 
sometimes took op arnra. For this ressoA, 
interfering with the proceedings of the 
common law courts, involving as it did dan- 
ger to the prerogative, was not very fre- 
queAtly attempted* De Lolme observes, 
^* The power of the courts of equity in 
England of which the court of chancery 
is the pftneipal one, no doubt owes its ori- 
gin to the power possessed by this latter 
both of creating and issuing writs. When 
new complicated cases offered, for which a 
new kind of writ was vTunted, tbe judges 
of chancery, finding tiiat it was necessary 
that justice should be done, and at the 
same time being unwilling to make gene- 
ral and perpetual pmvisiocrs on the cases 
before them, by creating new writs, com- 
manded the appearance of both parties, in 
order to procure as complete information 
as possible in regard to the cireurostances 
attending the case ; and then they gave a 
decree upon the same by way of experi* 
ment. To beginnings and circumsiances 
like these the English Courts of Equity, it 
is not to be doubted, owe their present 
extsteiiee.'*(l) 

It was natural that when the application 
wae made to the Court of Chancery in a 
case, which could not be provided for ac- 
cording to the principles on which writs 
were framed, the court should assume the 
authority of doing justice* The exercise 
of this authority, by some person or ano- 
lber» waa ahsolutely necessary. The 

(2) See De Lolme oa the EngUsk Ceiuitiuitisai vdit 
17Q4, p. 141 



monarch or the chancellor as his represen- 
tative, was the person at whose hands re^ 
lief was prayed : and, when we bear in 
mind that the inflexible character of the 
common law, and the national attachment 
to its maxims, rendered any extraordinary 
relief in courts of common law quite un- 
attainable, we cannot help thinking that 
the chancellor assumed his jurisdiction 
upon such subjects simply because it was 
thrust upon him. 

It is worth while to mention two or three 
events in our judicial history, in which the 
struggles between the two jurisdictions 
became peculiarly vehement. Cardinal 
Wolsey, appears to have augmented the 
authority of the court of chancery to a 
very great extent : " The jurisdiction of the 
court," says Mr. Reeves, (2) " was greatly 
enlarged during the time that Cardinal 
Wolsey presided there. He chose to ex- 
ercise his equitable authority over erery 
thing that could be a matter of judicial in- 
quiry. At length, finding himself loadod 
with the number of petitions, often full of 
untrue surmises and frivolous complaints, 
he grew weary of attending to all these 
himself: and, therefore, as well for bis 
ease at all times, as to provide persons to 
supply his place when absent on political 
avocations, be caused four courts to be 
erected by commission from the king. 
One of these was held at Whitehall ; ano- 
ther before the king's almoner, Doctor 
Stokesby, afterwards Bishop of London ; a 
third the treasury chamber ; the fourth at 
the rolls before Cuthbert Tunstall, who 
was then Master of the Rolls, and used, in 
consequence of this appointment to hear 
causes there in the afternoon." 

As it was natural to expect in the arbi- 
trary days of Henry 8th, the encroach- 
ments apon the common law courts imm«- 
dirtely commenced — ." The Cardinal main- 
tained his equitable jurisdiction with a 
high hand ; entertaining in one depart- 
ment or other complaints of almost every 
kind, and deciding with very little regard to 
the c ommon law.'' (3) A conflict of course 
ensued. " This conduct in his judicial 
capacity furnished grounds of accusatioa 
against hisEi, when articles were exhibited 
containing an enumeration of all this great 
minister's offences. He was charged with 
having examined many matters in chance- 
ry after judgment given at eomaion law, 

it) ReBve^s English Law, vd. iv. p. 36B« 
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and obliging ibe paitiet to restore wbat 
was takoo under execution of aaefa jadg- 
mento. He was accused of granting in- 
jnncQona without any bill filed ; and when 
tbose would not do, of sending for the 
judges and reprimanding tbem."(4) 

It will be observed, that the accusation 
leTelled against the Cardinal was founded 
upon the nouon not that he was corrupt, 
but that he wwb guilty of overruling the 
common law. His conduct was held to be 
at variance with the law of magna charta. 
'* Uttlli negabimus justitiam," and still 
more with the following statute passed in 
the reign of Edward 3d.(5) ** First, we 
iiave commanded all our justices, that they 
•faalJ henceforth do equal law and execu- 
tion of right to all our subjects, rich and 
poor, without having regard to any per- 
son, and without omitting to do right for 
any letters or commandment, which may 
come to them from us, or from any other, 
or by any other cause. A nd if that any 
letters, WTita or commandments come to 
the justices, or to other deputed to do law 
and right according to the usage of the 
nealm, in dbturbance of the law or of the 
execution of the same, or of right to the par- 
ties, the justices, and other aforesaid, shall 
proceed and hold their courts and processes 
where the pleas and matters be depending 
before them, as if no such letters, writs or 
commandments were come to them ; and 
they shall certify us and our counsel of such 
commandments, which be contrary to- the 
law as afore is said .(6) 

U. S. DISTRICT COURT, 

V««. JMaOiflt Cmirt f«r thm ••«UbOTB JDtofriei 
•rif«w.Y#rk. 

Before tlie Hon. S. R. BaTTa. 

In Admiralty^ 

Hixx and others v. The Brio Triumph, 

her tackle, &c. 

sxamkn's waokb. 

On a Ubei being fil«d iu admiralty oa the civil eida oC 
the eoari to recover seamen's wages, it appearing 
that the libellants had been guilty of insubordinate 
and msiiooits eondvet on the voyage, yet their 
hafiog aobsequeatly perlormed doty on board, and 
baring aided in bringing the vessel safely into port; 
Held, that their wagea should not be totally for- 

Beid, also, that where the libellants were guilty of 
Boeh maubordinate and mutinous conduct on board 
of tbeveaaetoa the voyage, and the maater had ar- 



^4) Reeve's English Law, vol. iv. p. 369. 
i5)20Bdw.3. »1. 

(i> Tba aniclesof whiBh this isaportaini apfusn 
a the Bnghah Ciasrtarly Bariew of Juxiapnidecncs. 



leatedaad ioipriaoned the libellanta mi a oriaiiaal 
proseeuiioD for the oileooe, that they ahould not in 
addition to the punishment for the criminal offence 
ehsrgeid against them, absolutely forfeit their wsges 
for the voyage. 

Held, alao, thai where one of the libellants bad been 
guilty or embezzling the cargo, and had abandoned 
the vessel without leave before the final relinquish- 
ment by the maater of proseeuting the voyage ac- 
cordina to the original contract, thatbethe libellant 
should not recover wages, alihoagh criminally pun« 
ished for the offence of mutinous and disorderly 
conduct on shipboard. 

Held, also, ihst where a suit had been brought against 
a vessel by summons or citation beA>re the ten days 
had expired, mentioned in the act of congreaa of 
1795, § 6, and the master of the vessel had neglected 
to appear upon such summons and show cauae, and 
the proceedings were taken by default against the 
vessel, that the claimants were not boiud to answer 
in bar of tlie suit, tliat it had been prematurely 
brought. 

H< ''i, also, that the respondents were bound by the 
acts of the maftier, and that when the maater had 
arrested and imprisoned tbe crew on a criminal 
charue before the voyage was ended, and when one 
of the crew had been discharged on a hearing be- 
fore the mat{istrate from the criminal complaint, and 
the others had been committed to prison and were 
awaiting the trial, and no orders of the master had 
been given that such prisoners should return to 
duty whea discharged, that this Worked a discharge 
of the crew from the veaael and absolved tbe rela- 
tionship of master and seamen. 

Held, slao, that costs were in the discration of tba 
Qoort in admiralty cases, and tbe court in the pre- 
seni case decreed such costs as the libellnnts had 
actually paid to tbe marshal and the clerk of the 
court, but not generally iu the cause. 

Held, also, thai where tbe principles of a cause bad 
been settled by a decree upon heerinjOf, thsi the libel- 
Isnts should recover such prospective costs gener- 
ally in the cause, aa they might be put to should the 
claimants and respondents lunher litigate the euit. 

Held, also, that seamen might recover their wages 
and claims for short sllowance on the voyage, al- 
though they had been guilty of mutinous and diso- 
bedient conduct, where they had afterwards return- 
ed to duty and been criminally prosecuted for the 
offence. 

Held, also, that although they recovered theix claims 
in full as chsrged in the libel, y%i tbe court would 
fifsnt them ousts in whole or in port, Recording to 
the ioeumbrancea aod equities of tbe case. 

This was a libel in admiralty filed by 
the Ubellaots against tbe brig Triumph for 
a balance of wages due them on a voyage 
from New-Orleans to the city of New- 
York. The vessel sailed from New-Or- 
leans in the month of March, 1841, and 
arrived at the port of New- York I he 6lh 
of May following. The libellants were 
seamen, and shipped for tbe voyage and to 
return. The first article of the libci 
stated that the libellants shipped at the 
rate of $15 per month, and signed tbe 
usual shipping articles. The second arti- 
cle set forth that they arrived in Nevy-York 
in the month of May. 1S41, and were dis- 
charged. 

Under this article the libellanU ofiered 
proof, ihfit while the v«asel lay ui the 
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stream in this city^ io the East River, they 
-were taken out of the ship by the United 
States Marshal pf the Sopthern Pi9trict 
of New-YorH, and committed to pri- 
son upon the complaint of the master, 
where they had remained during some 
thirty days awaiting for a trial upon a 
charge of disobedience of orders, and an 
endeavor to make a revolt and mutiny on 
l^oard of said vessel on said voyage, and 
they claimed that in point of fact tl^ese 
acts of the master were a discharge of the 
libellants out of the service of the ship, 
and that they had been discharged if not 
in point of fact by the master, they had 
been discharged by act and operation of 
law. 

The third article alleged the faithful 
Performance of duty, 

The fourth article alleged that on the 
voyage^ the libellants had been kept on 
jshort allowa^ice fpr 15 days, and they 
claimed double pay under the act of con- 
gress passed Jiily 20th, 1790, § 9. 

The libel was filed upon a summons 
Issued May 9th, 1841, pursuant to the act 
pf congress passed July 20th, 1790, f (5 ; 
and it appeared the summon^ having been 
served in the regular way, by leaving the 
same o,n boarid of the ship^ the master ne- 
glected to appear on Xhfi retturn day, the 
10th of May, and the certificate of the 
judge that time was s.uflicientca.u^e of com- 
plaint whereon to found admiralty process 
bgainst the vessel was taken by default, and 
;he attj^chn^^enf was issue/I pursuant to the 
act. 

The maf^ter intervjened by his proclpr, 
and stated in the first article of his answer 
that the voyage commenoed at New-Or- 
).eans op thp 30ih of Harclp, 1841, that^he 
}ibellants signed shippin^r articles for a 
voyage from New-Orleans to New-lTork, 
and back to Kew-Orleans, and that the 
voyage di<J not terminate at New- York. 

In the second article of the answer he 
pet forth by way of defence, that the cargo 
of the vessel had not been discharged ^hen 
the attachment vyas issued and the vessel 
arrested in this suit, and that the libellants 
bad not been released frqm their /contract 
which was in full force and effect 

The third article of the answer set forth 
^hat the libellants revolted and mutinied op 
the 17th of April, on this voyage, and they 
refused to do duty and assumed the com- 
mand of the vessel in opposition to the 
vrill of thiQ master^ and for pome %im^ hail 



the coDtrol and managemenC of the vessel 
in opposition lo the wuhes and commands 
of the master. 

The fourth article of the answer set 
forth that ,the libellants had plundered the 
cargo and embezzled one'barrel of gin on 
the voyage. 

The fifth article of the answer set up 
the desertion of James Hill, from the vessel 
at the port of New- York, on the 6th May, 
before he was arrested, and that he was con* 
tinually absent from the vessel fiom thence 
hitherto, without the consent of the mas- 
ter or any officer thereof. 

The sixth article of the answer set forth 
a denial that the libellants were put on 
short allowance, and alleged that on the 
2Sd of April, on the voyage, the galley 
and cooking apparatus were washed away 
in a storm, and the cooking of the vessel 
was discommoded by the perib of the 
seas. 

The oause came on to hearing. It ap* 
peared thst Ward and Cook were arrested 
May 6ih» 1841. Hill was arrested May 
7th, while on shore, and after he had left 
the vessel. The libellants were examined 
May 8th, on the criminal charge, before 
the committing magistrate, when Cook was 
discharged, but he had not been ditected 
by the master to return to duty in the ves- 
sel. The roaster was present at the exam* 
ination as a witness before the committing 
magistrate, and knew that Cook was at 
large. 

Upon the argument of the cause, the 
respondents in the first point set up by 
way of defence, that the suit had been 
prematurely brought, that under the act 
of congress no prooess could be issued 
against the vessel under ten days, and 
that although a summons had been 
issued, yet th^ libellants had done this at 
tb^ir ppril, |ind that the master was not 
Dound to take any potice of the summons, 
but might come in and set up by way of 
defence at the hearing, that the suit bad 
been prematurely broiight, and therefore 
the Ijbellant?' suit pm9t be dismissed with 
costs, and referred to several authorities 
upon th^ doctrine of fringing suits before 
the rigbt of action accrtied. To this 
ground of defence, the libellants' advocate 
replied, that here was a dispute between 
the master and seamen in regard to their 
wages, and that the men yrf^rB entitled to 
their rights under the maritime law at 
(SQo^ff-Siat tfaev had been discl^arge^ 
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from the vesael by tbe acU of the raaaCer, 
and the voyage broken up, and cited the 
Act of CoDgreaa 1790. § 6. 

They further replied, that in cases of 
admiralty jurisdiction, the courts are re- 
quired to proceed according to the 
practice of the civil law, and that the 
summons is a process known to that law 
under the name of citation. See Act of 
Congress, 1789 ; 9th C ranch's Rep. 241 — 
the Madilini; and particularly referred to 
the 4lh Cbitty's Gen.Prac. 143 : and urged 
that the eflfect of tbe defendant not ap- 
pearing at the time, was a default and 
contempt, and that all the claimant could 
do was to contest the claim on its merits on 
the ground of payment or forfeiture. 
That by the civil law the summons or 
monition might be served personally, or 
by affixing it upon tbe outer door of the 
defendant's house, or upon the cburch 
door. In the latter cases it is called a 

service viis et modis, and they cited the 

Proctor's Practice,75 ; Betts' Practice, 63 ; 

2d Clerk's Practice, title 9. 

The J again urged that the party re- 
spoodeot had omitted to make a defence 
in the Bnt instance, and that he had 
decoyed the libellants into an expensive 
litigation, and the court would frequently 
compel a party to pay costs, although the 
libel against him was dismissed. Cited 
Dunlap's Practice, 102 ; 4 Paige's Rep. 
450; and ur^ed that the defendant and 
respondent, m any event, ought to pay 
the costs of this suit, which are in the dis- 
cretion of the court. Haggard's Eccles. 
Rep. 105 ; 7 Ves. Rep. 28 ; 2d Atk. Rep. 
552. 

No distinct averment had been made in 
the answer that the suit had been prema- 
turely brought, and for want of such a 
special allegation the libellants could 
not be prejudiced in this stage of the 
case, and that the respondent must an- 
swer the cause on its merits. 1 Cbitty's 
PleadiQgs, 474 ; Ware's R4p. 455. 

Tbe respondent's advocates, in the next 
place, alleged that the contract of the li* 
oellants was in full force, they not having 
been discharged from the vessel, and no 
right of action having yet accrued by tbe 
terms of it. 

To this it was replied that Cook had 
been discharged by the tacit consent 
of tbe master, which was as good as an 
express consent, and that the acts of the 
toaster bad discharged the Q^ber t>vo from 



the vessel. The respondents then urged 
that the embezzling of the cargo and dis- 
obedience of orders on 17ih April, for- 
feited the wages, and cited Abbott on 
Shipping, 471. It was proved that Hill, 
one of the libellants, broached the bar- 
rel of gin on the voyage, but there was 
no evidence direct to show that Ward 
and Cook participated in iL Hill ad- 
mitted this offence to one of tbe wit- 
nesses, and stated that he had broached a 
barrel of gin, had taken a hand-saw and 
sawed off tbe hoops and passed them on 
deck, and threw the hoops and staves over- 
board on the voyage, after a large portion 
of the gin had been drunk up on board. 

In regard to the disobedience of orders, 
it appeared that the vessel ran on the 
breakers off Cape Hatteras, by somewhat 
of negligence m the master and officers 
to watch their soundings. This was at the 
eastward of the Dry Tnrtugaa shoals, on 
the voyage from New-Orleans to New- 
York, on the 27th April. That the serf 
and breakers ran over the vessel's deck 
and swept away the galley and cooking- 
house, and that for two or three days be- 
fore 22d April th« men had been a good 
deal on deck, much wet, up at nights, 
without any warm drink or victuals, and on 
one occasion particularly, the day after 
the vessel got off Cape Hatteras' shoals, the 
men went below, refused to come on deck 
and do any more duty that day ; that from 
that time for several days, the men had re- 
fused duty, and finally bad set the captain 
at defiance, and alleged that he did not 
know navigation, and tbe mate took the 
command of tbe vessel. A gale of wind 
came on, but the libellants generally as- 
sisted in the navigation of the vessel to 
New- York. 

To a question put to the mate, when he 
was asked, whether either of the libellants 
had committed a riot on board, he answered, 
Ifes, they did amongst themselves. One 
of the witnesses testified, that the libel- 
lants, after the vessel ran on to Cape Hat- 
teras, appeared several times pretty drunk. 
One of the witnesses testified, that the 
captain was below when the vessel ran on 
the shoala; that the three libellants had 
pir^viously remonstrated with tbe captain 
m regard to running in so near tbe land, 
previous to striking the shoals^ that at 
Cape, Florida the men remonstrated with 
the captain about running so near to Flori- 
fi^x^pf. The IibellaDt/)'a4T0Pate contended 
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that the master, having undertaken to pu- 
nish the men by a criminal prosecution, he 
could not now set up a forfeiture of the 
wages for the same offence. (12 Mass. R. 
670 ; Luscomb v. Prince, 6 Mass. R. 343 ;) 
and further urged, that no person could be 
twice punished for the same offence ; that 
the court ought to decree payment of the 
wages under such circumstances that the 
respondent had had his election to plead a 
forfeiture of the wages, for refusal to do 
duty and for a disobedience of orders, and 
dismiss the libel with costs to the libellants, 
or to at-rest them for a criminal prosecu- 
tion ; that having elected to proceed by a 
criminal prosecution, that he was bound 
to abide by it, and could not avail himself 
of a plea of forfeiture. 

It appeared in evidence, that on one occa- 
sion during the voyage, when at the wheel, 
Hill had assaulted the captain who came 
aft to give an order iu regard to the steer- 
ing of the vessel. 

The counsel for the respondents urged 
that Hill, one of the libellantB,had evident- 
ly deserted the vessel at New- York, and 
thereby forfeited the wbole of bis wages, 
and could not, in any e^nt, be entitled to 
recover. 

The Ubellant's counsel urged, that there 
could be no forfeiture after the voyage was 
ended, and that it evidently was the inten- 
tion of the master to have terminated the 
voyage at the port of New-York, inasmuch 
as he bad arrested the crew in a criminal 
prosecution, and cited 1 Peters' Admiralty 
Rep. 165. 210. 253. 

The respondent's counsel also urged 
that the court was bound to forfeit the 
wages of the whole of the crew for diso- 
bedience of orders during the voyage. 

To this it was replied, that the crew, on 
the 17th April, were put on short allow- 
ance of meat, and had been deprived of 
warm drink and food from the loss of the 
galley; and it further appeared, that they 
bad been put on a short allowance of even 
cold water, and that their refusal to do 
duty under such circumstances, was not 
enough to forfeit their wages, especially 
when the master was prosecuting them 
criminally for this offence, and stated, that 
although the captain went below and the 
mate took command of the vessel at Cape 
Hatteras Shoals, yet they brought the ves- 
sel into port and returned to duty. Abbott 
on Shipping, p. 473 j note 1, 2, p. 472. 

The respondent't coaiuel cited Tarious 



authorities to sustain the positions that 
they had advanced during the argument, 
and referred to Dunlap's Admiralty Prac- 
tice, pp. 96, 99, and to the Act of Congre« 
1790, § 5. 

Our. ad vtdL 

Hi3 Honor the Judge delivered the opi- 
nion of the court, and pronounced the fol- 
lowing decree : — This cause, having been 
heard upon the pleadings and proofs, and 
it appearing to the court that the libellanta, 
James Cook and Peter Ward, were duly 
discharged from the vessel by the master 
thereof before suit brought, and it further- 
more appearing to the court that, although 
the said twolibeHants were guilty of insu- 
bordinate and mutinous conduct on tbe 
voyage in the pleadings mentioned, yet, 
that having subsequently performed duty on 
board, and aided in bringing the vessel 
safely to port, and having also been arrest- 
ed and imprisoned on the complaint of 
the master on a criminal prosecution for 
said offences, the libellants ought not, in 
addition to punishment for the criminal of- 
fences charged against them, to forfeit ab- 
solutely their wages for the voyage. It is, 
therefore, ordered, adjudged and decreed 
that the said Peter Ward and James Cook 
recover their wages due according to their 
agreement in this cause ; and unless the 
proctor for the claimants consents, that a 
decree be entered for the amount de- 
manded by the libel it be referred to the 
clerk to compute the amount of wages due 
the said libellants respectively, and report 
thereon with all convenient speed : but be- 
cause of the gross misconduct of the said 
libellants on the said voyage, it is further 
ordered and decreed, that they recover 
costs only to the amount actually paid tbe 
marshal in this cause, and also the expenses 
of tbe reference to the clerk, if such re- 
ference shall become necessary under the 
conditions of this decree. 

And it appearing to the court that tbe li- 
bellant Jas. Htll abandoned the said vessel 
without leave before the first prosecu- 
tion of her voyage was relinqaiabed 
by the master, and never afterwards 
returned to duty on board, and that 
he was guilty of embezzlement of part of 
the cargo of tbe said vessel on ber said 
voyage, it is ordered and decreed, that the 
libel on his behalf be dismissed vriih costs 
against him to be taxed. 

NiLsh and Noble, for libellants. 

RoUmcn and Benedia, for respondents. 
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Before the Hon. A. Ware. 

Ik Admiralty^ 

PsTTiNoiLi. V. DiNSMORB.—- ilfay 22, 1843. 

Iq a Ubel for a mariDe tort, the libellant must tet 
forth in a diaiinct allegation, each separate and dis- 
tinct vronc on which he intends to rel/, and for 
which he claims damages. 

If he inieods to rely on general III treatment and op- 
pression on the part of the master in aggravation 
of damagea, it most he propounded in a distinct al- 
legation to enable the master to take issue upon it in 
bis answer. 

The proofs m the ease must be confined to the mat- 
ters that ars pat in insue by the libel and answw. 

When 8 master is prosecuted in the sdmiralty for pun* 
ishing a seaman, he may be permitted, in justifiea- 
don, or m mitiicatien of damaesa, to show that the 
habitually careleas, disabedient, or 



negligent in hie conduct. 

Bat m order to be admitted to this defence^ he must 

set Ibrth aneh habitual miseonduct in a defensive 

aUsgatioo in his anawer, in order that the libellant 

ma J be enabled to meet the charge by counter evt- 



This wis a libel in personam for an as- 
gaah and battery on tbe high aeaa. The libel- 
lant ahipped in October, 1941, on board the 
harque Maaaasoit, of Bath, for a whaling 
Yoj^ge* He was, in the language of sea- 
men, a green hand ; that is, it was his first 
voyage as a seaman. For the first two 
weeb lie was so much afiected by aea- 
Hckness as to be unable to perform his 
duty. After that time he entered on his 
duties, and no difficulty, or at least none 
of a serious nature, occurred until the 
2Sth of Korember. On that day the cabin 
boy, ia shaking the cabin table cloth over 
tbe side of the vessel, accidentally drop- 
ped it into the sea and it was lost. lie 
mentioned the fact to the steward who 
told him to inform the master. The boy 
replied that he was afraid, and requested 
tbe steward to do it for him, who accord- 
ingly did, when tbe first assault complained 
of was made. The next morning the li- 
bellant was called on deck and seized up 
to the rigging and kept so lor from half an 
lioar to an hour, which is the other wrong 
compleined of. The material facts are 
stated in the opinion of the court. 
SewaU^ for tbe libellant. 
DohntM, tat the respondent. 
Wars, J. — This is what ia the language 
of tbe Admiralty k teobnitelly called a 
canes of damage. Il appears from tbe 
ieatlaiony of fte libeUanrs witneasesi that 
itiia taUe dolh waft kmi by tib boy. 



be mentioned the ftet to Maxwell the coop- 
er, who advised him to mention it to the 
master. He replied that he was afraid the 
master would flog him. He then advised 
him to inform the steward and ask him to 
communicate the fact to the master. This 
being done, tbe steward came on deck and 
informed the master. He was irritated 
and answered very roughly, Tbe steward 
replied that he would pay for tbe cloth. The 
master answered that he wanted no other 
pay than what be could get from his hide ; 
that he had promised him a flc^ginii^, and 
that he would keep his promist?. Pettin- 
gill replied that if he flogged him he 
would have satisfaction if be lived to get 
home ; npon which tbe master struck him 
and brought him to the deck, either by the 
violence of the blows or by throwing him 
down. While down he shook him vio^ 
lently, brought his knees or feet upon his 
breast, seized him by the hair with such 
violence as to pull or tear a considerable 
quantity from his head, so as to leave a spot 
bare, and after holding him in this manner 
for some time, allowed him to get up and 
ordered him into the cabin. 

The next morning all hands were called 
aA.and the steward waa called from the 
cabin on the quarter deck. The mate was 
then directed to seize him up by both 
hands to the riggings with his arms spread 
and extended upward to tbeir fall length, 
and as high as they could be to leave him 
standing on the deck. In this position he 
was kept for from half an hour to an hour. 
Two of the witnesses state that his shirt 
was stripped up, so that his body was left 
bare. Tbe other witnesses do not mentioD 
this fact, and the witnesses for the master 
deny it. While l^e libellant was in this 
position tbe master called the attention of 
the crew* to him, and walked the deck ftyr- 
ward and back apparently in great passion, 
applying to the steward various insulting 
and degrading epithets, and observed that 
this was what he called a spread eagle, 
aod that he would make an example of 
PettingilL Except where the hair was 
torn mm the head there were no marks 
of violence apparent on the person of the 
steward. For two or three days after- 
wards he complained of a severe pain in 
his head, tbough he was not so infured but 
that be immediaDriy letomed to the per* 
fbrmance of Us duty. The witnesses fer 
the master give a more subdiipd and miti> 
sated aoooontdf die aasaiiU on the Mli, 
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and of the seizing up to tb6 rigging on the 
morninff of the 29th. They saw no blows 
inflicted, no stamping, or jamming with the 
knees or feet on the breast of the Hbellant, 
and no pulling of hair, nor did they hear 
any complaint of the steward ; but they say 
that he acknowledged his fault and asked 
the master's pardon. But with respect to 
the cause or the occasion of the punish- 
ment there is no discrepancy between the 
witnesses. 

This is the substance of the testimony 
so far as it applies to the allegations of the 
libel in the form in which it was originally 
drawn. But after the evidence was taken 
and the cause ready for a hearing, the 
counsel for the libellant moved for liberty 
to file an amendment to the libel. The 
amendment offered sets forth more parti- 
cularly the assaults on the 28th and 29th, 
and also contains two new substantive alle- 
gations, one of another distinct assault in 
the cabin in the evening of the 28th, and 
another of general ill usage and oppres- 
sive cruelty on the part of the master. 
The amendment is objected to on the part 
of the respondent. 

The court without doubt has the power 
to allow an amendment in any stage of the 
proceedings before a final decree, when 
the purposes of justice require it. But a 
notion to amend is addressed to the dis- 
cretion of the court, and when it will ne- 
cessarily lead to delay and an increase of 
expense it will not be allowed, unless the 
court sees that substantial justice cannot 
be attained without an amendment. The 
practice of the admiralty does not insist 
on all that technical exactness in pleading, 
which is required by courts proceeding ac- 
cording to the course of the common law. 
But the libellant is required to state in 
clear, distinct and intelligible allegations, 
the whole gravamen of his complaint. He 
must set forth every material and substan- 
tive wrong upon which he intends to rely 
and for which he claims damage, in a dis- 
tinct allegation. If he intends to claim 
damages ^r separate and independent as- 
saults, they should be separately set forth ; 
otherwise the respondent will not know 
what he has to ansnrer. And the proofs in 
the case must follow the allegations. It is 
not intended to be said that every circum- 
stance of aggravation attending an assault 
and battery must be minutely described, 
but when tke libellant proposes to offer 
proof and daimr tenagea for separato w^ 



saults at different times, he is bound to ae 
them out in separate allegations. And ao 
if he means to rely on general harsh treat- 
ment and continued and systematic oppres- 
sion and cruelty either in aggravation, or 
as an independent and substantive wrong, 
the libel should contain, in a separate arti- 
cle, an allegation to that effect, in order 
that the respondent may take issue on the 
matter and prepare his defence accordingly. 
4 Mason* s Rep, 541, Ome v. TototunuL 
1 Sumner*s Rep, 390, TreadweU v. Jozcpk. 
Now in the libel as originally framed, 
there is no mention of an assault in the 
cabin, and yet as it is alleged in the amend- 
ment it can in no sense be considered as a 
continuation of that which took place on 
deck, nor is there any distinct charge of 
habitual ill-treatment and opression so for- 
mally set out as to give notice to the res- 
pondent that this matter would be insisted 
upon as an independent ground of dama- 
ges, or that it would be relied on in aggra- 
vation to enhance the damages for the as- 
saults particularly articled in the libel. 
The answer is drawn to meet the allega- 
tions in the libel, and consequently neither 
of these matters are put in issue. If the 
amendment is allowed the roaster must 
have liberty to amend his answer, and time 
must be given to produce evidence on ih^ 
new issues presented by the pleadings. 
This will necessarily lead to delay, and Kn- 
volve an increase of expense, and as the 
necessity of an amendment td reach ibe 
whole justice of the case, if any such ne- 
cessity exists, of which I am not convin- 
ced, was occasioned by the fault of the li- 
bellant himself, in my judgment the amend- 
ment ought not to be allowed. 

The master in his answer justifies the 
assault as a necessary and proper act of 
discipline, and alleges " that at the time, 
the said libellant was not obedient to the 
respondent's commands, bat assumed and 
took upon himself to do and act as he saw 
fit in subversion of the necessary discipline 
and subordination of the crew of said ship, 
and in a manner to destroy the objects of 
the voyage and produce mutiny ;*' and he 
then proceeds to state that he gently laid 
him down on the deck and detained him 
there a short time, and on his promise to 
conduct better he was allowed to get up ; 
but notwithstanding his promise he still 
manifested insubordination and insolence 
to the lespondent, upon which he told hia 
that hi would seize mm up in the riggings 
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and that " thereupon Pettingtll threatened 
and dared him to do so, alleging if be did 
that he the said Pettingill would make this 
respondent sweat for so doing ;'* and that 
afterwards, on mature consideration, the 
following day he did cause him to he seiz- 
ed up for a short time in a manner not to 
produce pain or injury, and that the chas- 
tisement was mild, necessary and proper. 

Evidence has heen offered hy the master 
in his defence, tending to prove that Pet- 
tingiU was careless and negligent in the 
performance of his duty. I have no doubt 
that evidence of general and habitual neg- 
ligence and carelessness in the discharge 
of duty, may be admitted in justification of 
punishment, when in a proper case it is 
administered to correct such habits of sloth 
and negligence, and may go in mitigation 
of damages when it does not amount to a 
foil jast^cation. The right of the master 
to correct a seaman by some kind of pun- 
ishment for habitual and systematic sloth 
and negligence, seems to result from his 
peculiar relation to the crew and the 
nature of the authority with which the 
iaw has entrosted him. He is invested 
with a sort of domestic authority, hut it is 
of a peculiar character and of limited ex- 
tent. It has an analogy to that of a parent 
over bis children, or of a master over his 
apprentice or pupil, but the analogy does 
sot hold throughout. He has not the 
authority of a custos morum to correct his 
crew for general immorality of conduct. 
Hb power is limited to the correction of 
such delinquencies as are connected with 
the due performance of their special duties 
on board the vessel. But when the law 
imposes on the master the responsibility 
fi>r the grovernment of the vessel and the 
discipline of the crew, it clothes him with 
an aatfaority commensurate with his duties 
and responsibilities. The safety of the 
ship, the comfort and health of l\\p crew, 
and the success of the voyage depends on 
the prompt and punctual performance by 
each man of his appropriate duties, and it 
is a part of the master's duty to see that 
these duties are performed in a proper 
manner and with reasonable diligence. It 
wonld seem then, that habitual sloth and 
negli^et^ce or wanton carelessness, if per- 
flevered in after proper admonition, may 
be corrected by suitable punishment. 
l^faen a seaman brings a suit for damages 
against the master for illegal and unjusti- I 
fiable ponishment, he puts in issue his ' 

il6 



general conduct and character during the 
yo^a^e, or rather enables the master to put 
it m issue. But when the master means 
to rely on such matter in justification or in 
mitigation of daiQages, he must set it out 
in his answer in a distinct allegation. The 
libellant has then notice of the defence 
and may be prepared to meet it. But if 
the answer contains no such defensive al- 
legation, the libellant has no reason to sup- 
pose that his general conduct for the voy- 
age is intended to be called in question. 
The evidence therefore to this point, in the 
actual state of the pleadings, is not pro- 
perly admissible. But if it were in the 
case, it is not of such a character, in my 
judgment, as ought to have a materia] in* 
fluence on the decision. 

How then stands the case on the evi- 
dence that is properly applicable to the 
matters in issue between the parties. The 
cabin boy lost a table cloth overboard. He 
being, from some cause, afraid to communi- 
cate the fact to the master, at his request 
the steward does it for him. — Whereupon^ 
without further apparent cause, the master 
commences a violent assault on the stew- 
ard, knocks or throws him down on the 
deck, shakes and jams him violently against 
the floor with his feet or knees, and seizes 
him with such force as to tear out a con- 
siderable quantity of his hair. The only 
offence that Pettingill had committed, was 
his reply, when the master told him that 
he would flog him, that he would then seek 
redress from the laws of his country. But 
this threat, as the master calls it, was not 
uttered according to his answer until after 
the assault on the deck ; and it is repre- 
sented in the answer as encouraging a 
mutinous spirit in the crew and as a justi- 
fication of the punishment the next day. 
The next morning, without any further 
cause than that of avowing his inten- 
tion to seek redress when he returned, and 
as the master in his answer says for an ex- 
ample, he caused him to be seized up hy 
both hands, with his arms extendea, as 
the master facetiously remarked, like a 
spread eagle, and kept him suspended in 
that ignominous posture before the crew 
for from half an hour to an hour, not, it is 
true in a manner, to causae great bodily 
pain, but exposing him to dension and re- 
dicule, and accompanying the whole vrith 
a copious effusion of taunting and opprobi- 
ous langnage. 
I can find in the evidence no caufte finr 
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this punishment except the state of irrita> 
tion into which the master was thrown, hy 
the loss of the tahle cloth ; and the pun- 
ishment was inflicted not un the hoy who 
lost it, hut on the steward who brought 
him the information. Petting ill might 
well say after this experience, the " bear- 
er of ill tidings has but a losing office/' 
when he is obliged to expiate by a vica* 
rious punishment in his own person the 
oifence, which he only announced as a mes- 
senger. It is now indeed said, by the way of 
extenuation, that the steward was habitual- 
ly remiss in his duty. But this, as has 
been before obserred, was not relied upon 
in the answer and is not properly in issue, 
and from the character of the evidence 
which is offered in support of it, seems 
brought in by an after thought as a pallia- 
tion of a gross outrage that is entirely with- 
out justification. On the whole evidence 
the punishment appears to me to have 
been a wanton abuse of power without any 
cause which could operate on the mind of 
a reasonable man, and I shall award dama- 
ges to the amount of eighty dollars, with 
costs of suit. 

IN CHANCERY, 

Belbre the Hod. Lewis H. Sanoford, As- 
sistant Vice-Chancellor of the First 
Circuit. 

ItkyrKMNCEfAdminiitrator, Sfc., ofBrincker- 
hqff, deeeasedy v. Brinckekhoff and 
SoHERMBRHORN, Ex^Ts^ dfc., ofBrincker- 
hoff't deceeutd. 

D. B., having a large i um due to her for arreare of an 
annaity from the eiecutors of A. B., died, leaving 
an instrument executed by her in the form of a 
will, by which she bequeathed the whole aum to 
three of her daugfitera, excluding all her other child- 
ren { and pending an appeal from a decree of the 
surrogate establishing the will, the acting executor 
of A. B., whose wife was one of the three preferred 
daughters of O. B^ assumed to pay over the arrears 
of C B.'s annuity in pursuance of her alleged will, 
retaining one-third for his wife's share, and paying 
one-third to each of the other daughters, toe two 
^tter beioff the sole executrixes of D. B.'s will. The 
decree of the surroeate was reversed, and the will 
of D. B. declared invalid, and administration of 
her esute waa granted to (ha complainant x—HM^ 
1. That the payments made to the two daughters of 
D. B. who were ezecutrixe& were made to them as 
her legatees, and not in their capacity as execu- 
trUea; and 2. That if otherwia^ the payments 
were not made in good faith b]r the acting executor 
of A. B. 80 aa to discharge him from paying the 
amount to the opmplainanL The detedaats ware 
charged with intarest oa the axreara. 



Saanui, that there are no execotora ds ton tort since 
the Revised Statutes. 

Abraham Brinckerhoff, of the city of 
New-Yoik, died on the 7th March, 1823, 
leaving a large real and personal estate- 
He left a will, hy which he bequeathed to 
his wife Dorothea Brinckerhon an annuity 
of $5,000 per annum, payable half yearly, 
and appointed her executrix, and the de- 
fendants in this suit, executors of his will. 
One of the defendants was his son, and 
the other his son-in-law. The executors 
and executrix proved the will, but Mrs. B. 
never acted except where it was necessary 
for formality. 1 he estate was managed 
by James L. Brincfcerhoif until his failure 
in 1828, and from that time it has been un- 
der the exclusive management of the de- 
fendant Schermerhorn. Mrs. Dorothea 
BrinckerhoflT died on the 26th day of July, 
1834, at which time large arrears of her 
aunuity were due to her and unpaid. Be- 
fore her death, she executed a paper pur- 
porting to be her last will and testament, 
by which she appointed her daughters, 
Jane BrinckerboiFand Maiia Remsen, her 
executrixes, and by which she bequeathed 
all the arrears of her annuity, which should 
remain unpaid at her death, as follows : — 
One fourth to each of her daughters, Mrs. 
Remsen, Jane Brinckerhoff, and Lacretia 
L., the wife of the defendant Schermer- 
horn ; and the remaining one fourth to the 
sons and daughters of her deceased aon, 
Peter B. The latter bequest was made 
upon the condition as to each son and 
daughter, that they should respectively re- 
lease their claims against her husband Ab- 
raham B., and her sons Abraham and 
James L. B., relative to the estate of her 
son Peter. And the share of each one who 
refused to execute such release, was to be 
divided equally between the three daugh- 
ters before named. 

Mrs. Remsen and Jane B. propounded 
this Instrument for probate as the will of 
Dorothea B., and after a contest before the ' 
surrogate of the county of New- York, the | 
same was admitted to probate November 
8th, 1834. It appeared, by the proofs id j 
support of the alleged will, that the de- ' 
fendant Schermerhorn, at the time of its ' 
execution, procured the attendance of the I 
two subscribing witnesses thereto. On the i 
4th day of February, 1835, George, Ed- \ 
ward and Maiia Brinckerhoff, three of the \ 
next of kin of Mrs. Dorothea B., appealed I 
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from the surrogate's decree to the circuit 
judge of the first circuit. Before the ap- 
peal, the surrogate had issued letters tes- 
tameotary to Mrs. Remsen aud Jane B. 

The circuit judge affirmed the decree of 
the surrogate, March 20th, lbd6 ; and on 
the 4th day of April, 1836, the appellants 
appealed from his decision to the chancel- 
lor. 

The chancellor reversed the decisions ijf 
the surrogate of the circuit judge, on the 
6th day of Octoher, 1840, and decreed the 
alleged will to he invalid, and that Doro- 
thea B. died intestate. (8 Paige's K 488.) 
On appeal from the chancellor, his decree 
was affirmed by the court for the correc- 
tion of errors in December, 1841. (26 
Wemd. Rep. 325.) 

On the 9th day of March, 1842, the 
complainant was appointed administrator 
of the estate of Dorothea Brinckerhoff. 

In the mean time, while the appeal was 
landing before the chancellor, the defend- 
ants, on the 25th day of February, 1837, 
assumed to settle and pay over the arrears 
of the annuity due to Dorothea B., to her 
three daughters, '* the principal legatees 
named in her will,'* ^^^y tii&de up the 
amount, computing interest to January 1st, 
1S37, at $34,190 03, and the defendant, 
Schermerhorn, under date of February 25th, 
1S37, took, on account of his wife, one: 
third of that sum with interest from Janu- 
ary Ist, 1837, out of the assets of the es* 
tate of Abraham B., and the defendants on 
the same day, paid one-third of that sum, 
with like interest, to Mrs, Remsen, and the 
other third to Jane Brinckerhoffi Keceipts 
were taken from the two latter in the fol- 
lowiag form : 

" New- York, Feb'y 25th, 1837. Re- 
ceired from the executors of my father, 
Abraham Brinckerhoff*B estate, the sum of 
eleven thousand five hundred and fifteen 
dollars, and twenty-four cents ; and in the 
event of the failure to establish the will of 
roy mother, Dorothea Brinckerhoff, 1 am 
to repay such sum as my proportion of her 
estate may be less than that amount, with 
interest. $11,515 S4. Maria Remsen." 

The receipt of Jane B. was in the same 
words, and signed by her individually. 

The complainant, after his appoinment, 
called upon the defendants for an account 
aod payment of the arrears. The account 
given, being unsatis&ctory to him, and no 
payment being made, he filed the bill in this 
cauae 9U the 20th day of Sept.» 1842, pray- 



ing for an account snd payment The de- 
fendants admits sufficient asset of their 
testator to pay the arrears claimed. 

On the 27th day of December, 1842, the 
vice-chancellor, on the complainant's mo- 
tion, the defendants consenting thereto, or- 
dered the defendant Schermerborn to pay 
to the complainant, four equal seven^ 
parts of the before named $34,190 03, 
without interest The complainant states, 
that in pursuance of this order, he received 
$19,537 16 from the defendants, on the 
19th January, 1843. It was admitted that 
Mrs. Remsen, Jane B., the defendant 
James L. B., and the wife of the defend- 
ant Schermerborn, were each entitled to 
one-seventh of Dorothea B.*s personal es- 
tate as her next of kin. 

G. M. Ogden and W. H. Harrison, for 
the complainant 

M. jS. Bidtffell, for the defendants. 

The Assistant Vicb-Chanccllor. — 
An objection is made for the first lime at 
the hearing, that the three daughters of 
Mrs. Dorothea Brinckerhoff, to whom the 
defendants paid the arrears of her annuity, 
ought to have been made parties defendant 
in this suit I do not think that they were 
necessary parties. If the defendants are 
liable to pay to the complainant the money 
which those persons have received, it is 
because the payment to them was unau* 
thorized, and did not discharge the de- 
fendants. The complainant, in such a case, 
is entitled to reclaim the money from the 
defendants, and is not bound to litigate 
with the wrongful recipients of the fund. 

The complainant insists, that the pay- 
ment in question was made by the defend- 
ants in their own wrong, and that they are 
not discharged by it from paying the same 
amount to him with the interest. It is not 
claimed by the defendants that they are 
relieved from accounting to the complain- 
ant; but they submit to the court — first, 
that the payment in question was autho- 
rized, and discharges them ^r0 tanio ; and 
second, that, if otherwise, they should not 
be compelled to pay to the complainant 
the three-sevenths of the sum paid by 
them to the three daughters, to which three 
sevenths they are entitled as next of kin of 
the intestate. 

First. Was the payment in question 
made to the daughters as executrixes of 
Dorothea B.f The defendants' counsel 
conceded that the sum retained by Mr. 
Schennerhorn for hii wife's one-third of 
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the arrears, was not paid to the legal re- 
presentatives of Mr. B. The complainant 
18 entitled to receive that portion, unless 
Mr. S. can retain a part of it as next of 
kin. I am satisfied that the payments to 
Jane Brinckerhoff and Mrs. Remsen were 
not made to them in their representative 
capacity, bi^t as legatees. The defendants 
assume to distribute the arrears of Mrs. 
Dorothea B.'s annuity, according to her 
alleged will Why they omitted the sons 
and daughters of Peter Brinckerhoff does 
not appear. But excluding those children 
thev divided the amount into three parts, 
and paid one-third to each separately. Not 
the whole to the two excutrixes, nor to 
either executrix. They took a separate 
receipt from each of the two legatees to 
whom payment was actually made. The 
receipt of each was signed individually, 
and not as executrix, and neither receipt 
purports to be given in that capacity, and 
they severally agreed to refund in the event 
of their mother's will being declared in- 
valid. Indeed, the receipts do not express 
that the payments were made for the ar- 
rears of the annuity. Finally, the defend- 
ants do not, in their answer, affirm that 
the payments to Mrs. Remsen and Jane B. 
were made to them 09 executrixes: and 
those ladies, although examined by the de- 
fendants to prove the fact of the payment, 
do not testify that the payments were made 
to them in their representative capacity. 
They were interrogated as to the capacity 
in which the defendants made the payments 
to them, and they answer that it was as 
executors of their father. The depositions 
are also silent in regard to the payments 
being made for the arrears in question ; 
and it is not clearly shown by any evidence 
in the case that they were made on that 
account. In the next place, assuming that 
the payments to Jane B. and Mrs. Remsen 
were made to them as executrixes of their 
mother, were they made under circum- 
stances which discharge the defendants Y 
I cannot agree with the complainant's 
counsel, that an appeal from a surrogate's 
order, eidmitting a will to probate made 
aflter the will is recorded, and letters testa- 
mentary are issued, stays all proceedings 
of the executor, or renders the payment 
of a debt to him invalid, if the order be 
Bubaeqaently reversed. The provision re- 
lied upon (2 R. 8. 66, § 55) does not in 
terms arrest the execution of the will un- 
leu the appeal ia taken before the probate 



or recording thereof. And a previooa 
section of the statute (2 i{. ^9. 61, § 29) de- 
clares, that the probate shall be conclusiTe 
evidence of validity of the will until re- 
versed on appeal, or revoked, or the will 
be declared void by a competent tri- 
bunal. 

The mischiefs anticipated, if executors 
were allowed to proceed, pending an ap- 
peai from a decree establishing a will, could 
not occur if reasonable diligence were ex- 
ercised on the part of those interested in 
the estate. By a prompt appeal probate 
may be stayed. The statute affords an 
opportunity to exact security if there be 
any doubt of the executors responsibility. 
And if subsequent events render the estate 
unsafe in his hands, it makes provision for 
compelling him to give security, and auper- 
sedes him in default of his compliance, (2 
R. 8. 70, 72, § 6, 8.) Payments made by a 
debtor in good faith to an executor having 
letters testamentary not revoked, are made 
under the sanction of a court having com- 
petent jurisdiction to dbcharge the obli- 
gation, this has been held in the case of a 
forged will, (Allen v. Dundas, 3 T. R. 125.) 

Still in the case before me, the pay- 
ments do not appear to have been made 
with that good faith which is indispensable 
to their validity. The acting executor of 
Abraham B., was one of the parties con- 
cerned in litigating the validity of Mrs. 
Dorothea B.'s will, and having a co-equal 
interest with her executrixes in sustaininir 
it. If the will were valid, his wife would 
receive one- third, (or one-fourth if Peter 
B.'s children released ;) if invalid, she 
would be entitled to only one-seventb of 
the annuity in question. And although 
Mr. Schermerhorn was not in form a party 
to the appeals relative to the validity of the 
will, the inference from the circumstances 
of the case, is irresistible, that he was fully 
informed of their existence and their pro- 
gress. There is no evidence before me 
showing any particular cause for making 
those payments in February, 1837. The 
reason assigned in the answer is, that tbe 
executors were then in funds. But the 
only accession of funds there detailed was 
from the sale of property consequent upon 
the death of Mrs. B., and which probably 
took place soon after that event. And re- 
garding the point either as it is presented 
By the answer or by the evidence, I am at 
a loss to perceive any occasion for the pay- 
ments in question in February, 1837, when 



THE NBW.YOSX LEGAL OBSEHVER. 



195 



Lawfeneab Adm*, Ac t. Biinckevboff and SeheroMrhorn, Ez'r, 4bc. 



the appeal bad beea pending nearly a year 
before tbe cbanoellor, wbidb did not exist 
in January, 1 S35, after the probate of Mrs. 
B.'a will, and before any appeal was taken. 
Without imputing to the defendants any 
improper motive or conduct in making the 
payments, I must bold that they are not a 
discharge to tbe defendants, nor any bar to 
the relief sought by the complainant. In 
coming to this conclusion, I have not relied 
upon the order made by the vice-chancel- 
lor in December last. In the absence of 
any opinion of the vice-chancellor, and the 
order itself appearing to have been made 
on a notion not litigated, it can scarcely 
be relied upon as decisive of the defend- 
ancs' liability ; and it may have been assent- 
ed to either as a comprombe or as a con- 
cession of right 

Tbe complainant claims interest on the 
balance of the annuity due January 1, 1837, 
as stated by the defendants previous to 
their payment to the legatees of Mrs. 
Dorothea B. There is no doubt but that 
tbe cemplnnant is entitled to recover inte- 
rest on each semi-annual arrear of the an- 
aoitj, {ManhaU v. Thompson, 3 Munf. 
fiap. 412; Glen v. FUher, 6 J. C. R. 33; 
Birdsaa v. Hewlett, 1 Paige, 32.) Nor can 
I imagine that any injustice will be done 
Co the defendants by charging ihem with 
interest on the balance stated on the 1st 
of January, 1837. They secured to them- 
selves the re-payment of the interest as 
well aa the pnncipal from Mrs. Remsen 
and Jane Bnnckerhoff And in reference 
to Mr. Scbermerhom's one-third part, hav- 
ing mingled it with his own funds, he 
should pay interest without regard to the 
probability of its having been made pro- 
dnctive in his hands. (De PeyMtery. Clark' 
torn. 2 Wend. 77 ; KelUU v. RatUmn, 4 
Paige, 102 ; Gamias v. Gardner, 1 Eden 
Ch. Rep. 128. ) If no such payments had 
been made by the defendants' having re- 
tained the funds in their hands, they would 
be chargeable with interest at the suit of 
tbe next of kin. (9be» Stephem v. Van 
Bmrem, 1 Paige, 479.) And the complain- 
ant as a legatee recovers interest as an in- 
cident by strict right 

It vras weU said on the argument that 
manifest injustice will be done to such of 
the next of kin of Mrs. B. as did not par- 
tieipate in the distribution made by the de- 
fendants in February, 1837, unless interest 
is paid on the balance then divided. It 
can acarc^ly be doubted, that the pamea 



who then received the funds, have been 
benefitted by it more than the simple inte- 
rest for the six years during whicli it has 
remained in their possession. The de* 
fondants must pay interest on the sum of 
$34,190 03 from the first day of January, 
1837, less the interest on $19,537 16 from 
January 19th, 1843. 

It was strenuously urged on the part of 
the defendants, that inasmuch as there 
were no debts outstanding against Mrs. B., 
the defendants Scbermerhom, Mrs. Rem- 
sen, and Jane B., ought not to be compel- 
led to pay over to tbe complainant that por- 
tion of the sum to be decreed to him wnich 
would be returned to them as the next of 
kin of the intestate Mrs. B. And the case 
was considered analoffous to the recoup- 
ment of a debt paid by him in an action 
against an executor de son tort, ( WkUehall 
v. S^e, Garth. 104.) 

The presumption from the lapse of time 
is quite strong that there are no outstand- 
standing debts of Mrs. B., but there is no 
proof on the subject 

The Revised Statutes have virtually abo- 
lished executors de son tort, (2 R. 8. 81, 
§ 60, 449, § 17.) It does not appear that 
an executor de son tort was ever permitted 
to recoup for payments which he assumed 
to make to legatees, or to next of kin. 
And under the provisions of the Revised 
Statutes, to which I have just referred, it 
is very doubtful, whether evidence of the 
payment of debts would be permitted in 
an action against the tortious intermeddler 
who was formerly designated executor de 
son tort. The spirit of our present laws 
of administration is against such allowance. 
It is not necessary for me to determine 
that question. In this instance the com- 
plainant recovers of the defendants, not as 
executors de son tort of Mrs. B., but as 
debtors to her in her life-time. I cannot 
say that the objection to the complainant's 
receiving his commissions on this portion 
of the amount decreed, assuming that 
there are no outstanding debts of Mrs. B., 
is well founded, or strengthens the claim 
for recoupment by the defendants. I am 
to infer that he has given security for the 
large amount in controversy here, and he 
has coerced its payment by a contested 
suit in this court, iiavinpc regard to these 
considerations, the one per cent to which 
he vrili be entitled on the three-sevenths of 
the fund, does not appear to be an undue 
compensation. And it ahould be borne in 
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mind that the rate of compensation to ad- 
minittraton, provided by law, was de- 
signed to make up in the instances of re- 
ceipts, without hazard or trouble, for the 
many cases where time and senrices would 
be bestowed without any reward. I feel* 
confident that the complainant will not 
subject either of the legatees under Mrs. 
B/s will to any unnecessary difficulty or em- 
barrassment in the payment of the amount 
decreed in this suit. And with the assent 
of his counsel it may be made a part of 
the decree, that on the three legatees un- 
der the will, executing bonds as next of 
kin, in the usual manner, and discharging 
their claims to their respective distributive 
shares in the estate, the defendants shall 
be relieved from paying to the complain- 
ant such sum as the three would be en^ 
titled to receive from the complainant on 
a distribution of the fund in question. 

In reference to costs. The complainants 
did Dot urge the payment of costs by the 
defendants, de bonis propriis. He will be 
allowed his costs to be paid by the de- 
fendants out of the estate of the testator. 

SUPERIOR COURT, 

Before the Hon. Samuel Jones, C. J., and 
Judges Oakley and Vanderpoel. 

FuNCK et al. v. Merian and Bbnaro. 
May 22, 1843. 

Where A. tod B. purchased ffooda it Havre, end or- 
dered them to be consiKnecT to C. and D. of New- 
York, and a part thereof waa delivered to C. and D. 
and the remamder waa aent to the public atore, and 
it appeared on such delivery, thai the bill of lading 
waa given to C. and D. oo the underatanding that it 
v^aa to be delivered to B., on a aettlement for the 
gooda, and that tlie gooda were ultimately delivered 
to A. and B., who aAerwarda failed, leaving the 
freight unpaid. : ffeld. that C. and D., to whom the 
ffocraa were conaignea , were liable to the payment 

Assumpsit. At the trial before Jones, 
G. J.« in October, 1842, it appeared that 
this action was brought for the freight on 
nineteen packages brought in the packet 
ship BaUiinore from Havre to New- York, 
consigned to the defendants. A small 
part of them were delivered from the ship 
to Messrs. Mainon and Bonnay^ at the re* 
quest of the defendants* The remainder 
were aent to the public store. It also ap- 
peared, that the plaintiffii were owners of 
iho ship Baltimore, that Hinckeoi (one of 



the agents of the Havre packets,) made 
out and caused to be presented to defend- 
ants, a bill of freight for the goods in ques- 
tion, that this bill was included in a bill 
for other goods received by said defend- 
ants by the same vessel, that at the request 
of defendant Merian, a new bill for the 
goods was made out against Mainon and 
Bonnay, and frequently presented to 
them, that they premised to pay, but post- 
poned payment from time lo time, and 
that they subsequently failed. It further 
appeared that the goods in question were 
purchased by Mainon and Bonnay from a 
house in France, that the defendants had 
no interest whatever in them, that they 
were forwarded to Mainon and Bonnay 
through the defendants, in order that Bon- 
nay might secure the payment of the price 
of the goods, that this was the course usu- 
ally adopted with respect to Bonnay'a 
goods coming through the hands of the 
defendants, that the invoice of the goodd 
was always made out to Mainon and Bon- 
nay, and the bill of lading was sent to the 
defendants to be transferred to Bonnay 
upon a settlement for the price of the 
goods, that these goods were entered, and 
the duties paid by Bonnay ; that Bonnay 
had in all cases received from the agents 
of the Havre packets, the bill for freight 
for goods forwarded through the defend- 
ants, and that said Bonnay promised to 
jiay those bills, but vras unable to do so. 
The learned judge charged the jury, that 
the defendants were liable for the freight 
unless they should find that an expresa 
contract was entered into by the plaintifis, 
to look to Mainon and Bonnay for the same, 
and to absolve the defendants from their 
obligation in the premises. The jury re- 
turned a verdict for the plaintiff, with lib- 
erty to apply. 

Motion was now made for a new trial. 

W, W, Van Wagenan for defendant, 
relied on the following points : 

First, That the ship owner is entitled 
to recover his freight from the endorsee of 
the bill of lading who receives the gooda, 
as it is the receipt of the goods which 
creates the obligation for the freight ; and 
he likewise may enforce his lien against 
the goods themselves, notwithstanding they 
may have been deposited in the publto 
store, (Abbott on iMiip^inff, Story's ed.) 
286, and the cases there cited and comment- 
ed on. Ward ▼. Fdtm, 1 East, 607 ; Coek 
V. Te^, et al, [13 £«tt, 399 (ofeiruluv 
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Artaza t. SmaUprice and the Therua 
BaciUa,) ToiU et al v. Ditval, 4 Wash. 
C. C. R. 184.) 

Second, One is npt liable simpliciter as 
consignee, and an agent without i merest 
in the goods, is not responsible for freight, 
(Wordy. Felton, 1 East, 507 ; CoUman v. 
Lambert, 5 Mee. & Wels. 503 ; Amos et 
al V. Temporly, S ib. 798.) 

Third. Id the case of a general ship, 
where goods are shipped under a bill of 
lading in the usual form, and are not, for 
the account of the shipper, it is the duty 
of the master to endeavor to obtain bis 
ireight from the party who receives the 
goods, and if he part with the goods with- 
out receiving freight, no other party is res- 
ponsible for it. (Drew v. Bird, 1 Mood, 
and Mai. 166 ; Barker v. Havens, 17 Johns. 
R. 237,) otherwise where there is a char- 
ter, (Sh^herd v. De Bertiales, 13 East, 
669.) 

FaitTth. Where the consignee endorses 
the bill of lading, and goods being deliver- 
ed to the endorsee, the ship owner charges 
him in his books with the freight, he ac- 
cepts the endorsee as his paymaster, and 
cannot afterwards have recourse against 
the consignee. (Sir John Tobin v. Uraw- 
ford, 6 Mee. & W. 235 ; same case on writ 
of error to the Exchequer Chamber, 9 Mee. 
& W. (Pt. 6) 716.) 

Zahriskie for the plain tifis, contra. — 
First. The consignee to whom goods have 
been delivered in accordance with the bill 
oflading, or the known custom of the port, 
is liable for freight. (Kent's Com. vol. 3, 
p^ 2 J 9. 221, and 222, (4 ed.) Artaza y. 
SmaUprice, 1 Esp. N. P. C. 24 ; RoberU 
V. HoU, 2 Shower, 443 ; Ward v. Felton, 
1 East, 507. Cock v. Taylor, 13 East, 399. 
Abbott on Shipping, p. 286, (ed. of 1829.) 

In this case the* goods were delivered 

into the public store under general order 

to discbarge the ship, and such delivery 

was compulsory on the ship. (LigetsolVs 

IHgest,p.2i5,^ 1121.) 

And they remained in the public store in 
the constructive possession of the defend- 
ants a period of three months, before the 
bill of lading was endorsed over by de- 
fendants. 

Second, The defendants can only be dis- 
charged from payment of the freight by 
•bowing, 

U That they refused to receive the 



gfiods, and gave notieo of sttcfa renml to 
(he shipowners or agents. 

2. That an express contract was entered 
into between the plaintiffs and the defend- 
ants, discharging the defendants from their 
liability, which does not appear. 

Up to the time of the enJorsement of the 
bill of lading, tbe defendants could have 
maintained an action of trover, to re- 
cover possession of the goods. ( Van Bus- 
kirk V. Purvinton, 2 Hall 561.) 

There is no authority, or color of authori- 
ty in the books to show that a consignee 
is not liable for freight. There can be 
no privity of contract between a ear- 
ner and an endorser of the bill of lading. 

Per Curiam. — This was a suit brought 
by Funck and others, for freight of goods 
imported for the benefit of a noose in this 
city, if said house complied with the con- 
tract made for their purchase. The goods 
instead of being consigned to the house 
who ordered them, were consigned to de- 
fendants, in order that they might have 
control over them, so as to secure payment 
— some of the goods were delivered to the 
party who bad ordered them; but the great 
bulk of them were sent to the public store, 
where they remained some months, and 
were finally delivered to the party who 
ordered them. But the freight was not 
paid, and this suit was brought to recover 
it. Testimony was offered to show that 
the bill for the freight of these goods, was 
included in a bill for the freight of other 
goods, sent to the defendants on tbeir own 
account ; and that at their request, sepa- 
rate bills were made out for the freight 
of these goods thus consigned them, and 
their own goods. 

We think, that the defendants are liable 
under the circumstances of this case, for 
the freight. Tbe consignees in a bill of 
lading, are ordinarily the parties to pay the 
freight, and in most cases are bound to do 
it. It is true that the receipt of the ^oods, 
is what makes the party liable ; and in this 
case ^ e think the delivery of the goods 
and their remaining at the custom-house 
subject to their control, does amount on 
the part of the defendants to a receipt of 
the goods, witbin the meaning of the law ; 
and that they are cbargeable as being tbe 
recipients of tbem in point of fact. We 
therefore, deny motion for a new trial. 

New trial denied. 
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IN CHANCERY. 

Before Lord Chancellor Ltnduubst. 

Scott v. Milke.— JF(C&. 15, 1843. 

■BTTUBD ACCOUMTB— ACQUIBSCXWCB* 

The court will not entertain a bill to re-open ptrt- 
oerthip acconnta after long acquieacence, and 
when the party who could best explain them ia dead. 

Tbis was an appeal Irom a decree of 
the Muster of the Rofh, (Lord Langdale,) 
dismissing the plaintiff's bill, filed for ac- 
counts of partnership transactions. The 
partnership commenced in 1&06, between 
father ana son. The son died in 1809, 
leaving a widow, who continued in the 
partnership till 1812, when the father, the 
suiTiving partner, rendered a full account 
up to that time. There were outstanding 
debts which made it necessary to render a 
subsequent account. The bill was filed in 
1834, by the personal representatives of 
the son against the personal representa- 
tives of the father, for the purpose of re- 
opening the accounts that were rendered 
in 1812. The Master of the Rolls con- 
sidering that account as settled refused to 
disturb it, and dismissed the bill. 

Mr. Bethett and Mr. Wood, were heard 
in support of the appeal. Mr. TVimey 
and Mr. Elieon, contra. The case was ar- 
gued with great ability in June term, and 
stood over tor judgment. 

Tn Lord Chancbllob. — The bill in 
this case was filed for an account of part- 
nership transactions. The partnership 
commenced in 1806, between father and 
son. The son dited about two years after, 
that is in 1808 or 1809, and the interest of 
his widow continued in the partnership 
for another year. Shortly after the com- 
mencement of the partnership, the son 
married, and then paid into the business 
$500, for which he was to have 5 per cent 
interest. In 1812, the father rendered an 
account of the partnership transactions. 
The widow had then married Mr. Scott. 
The surviving partner, the father, lived till 
1834. No complaint was made durine 
twenty-two years of the amount rendered 
in 1812 ; but two years after his death, ap- 
plication was made to his vndow, a retired 
old lady, who evidently knew very little of 



the matter. In consequence of what she 
mentioned this bill was filed. The first 
question is, can the bill be sustained 1 I 
am of opinion it cannot. In the first place, 
is the account right? It was an account 
most regular in form, quite a business^-like 
account, and regularly balanced. It show- 
ed that there ^as then an outstanding debt 
due to the partnership, of <£2000. The 
capital of the son — that first, given him bv 
his father, and put in the business — witli 
the (£500 brought in after the son's mar- 
riage, were deducted from the partnership 
fund, leaving a balance of dC3800. Nothing 
could be more regular or correct than this 
account on the face of it. 

A second account was rendered after- 
wards — becoming necessary in conse- 
quence of the outstanding debts. That 
account also appeared quite regular and 
correct. But it was said in argument that 
no particular items were given. It is tme 
there were not, but it was open to the par- 
ties interested to inspect the books, and 
see that the items correspond with the sums 
stated in the account. No complaint hav* 
ing been made for twenty -two or twenty- 
four years, I take it that the parties ac- 
quiesced in these accounts; and after so 
long a lapse of time, and the death of the 
party who could best explain them, a bill 
of this sort to re-open them cannot be sus- 
tained. The inability of the surviving 
partner's widow to give any explanation 
of what passed in 1S12, ought not to make 
any difference. It was said there was an 
error on the face of the account, no inte- 
rest being allowed for the <£500. If there 
was an error on the face of the account, 
the party ought to have seen it and applied 
to correct it long ago. But I doubt whe- 
ther there is that error. The surviving 
partner might have included that item un- 
der another head of charge. On theae 
grounds, 1 think, the general account can* 
not be now opened ; but I agree with the 
Master of the Rolls, that there must be an 
inquiry as to the still outstanding debts, 
and, on the whole, his order is to be af- 
firmed with costs. 



SUPREME COURT. 
On Saturday, the 23d of May last, 
Thomas T. Greasley was licensed to prac- 
tice as an attorney and counsel of the Su* 
preme Court of this State. 
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HISTORY AND PRACTICE OP IN- 
JUNCTIONS. 

ARTICLE U. 

TsE bosinefla in the court of cbancery 
during the administration of Sir Thomas 
More, who was the successor of Cardinal 
Woisej, became far less extensive than it 
had been, while his predecessor remained 
in office. Still Sir Thomas More did not 
escape the animadversion of the common 
law judges. The event gave rise to a 
acene, of which Mr. Reeves gives the fol- 
lowing account. " Sir Thomas More, (a) 
being informed that the judges had ex- 
pressed their disapprobation of the injunc- 
tions he had granted, caused a docket to 
be made of every injunction, and the cause 
of it, which he had granted while he was 
chancellor; and inviting all the judges to 
dine with him in the council chamber at 
Westminster, he introduced the subject 
after dinner; when, upon full discussion 
of every one of them, the judges confessed 
that he could have acted no otherwise. He 
then ofiered that if the judges of every 
coait, to whom it more especially belonged 
from their ofEce, to reform the rigor of the 
law, would, upon reasonable consideration, 
by their discretion, and as he thought they 
were in conscience bound, mitigate and 
temper the rigor of the law, no more in- 
junctions should be granted by him. To 
this they would make no engagement; 
upon which he told them, that as they them- 
selves forced him of necessity to issue in- 
junctions to relieve the people's injuries, 
they could no longer blame him. We are 
informed that afterwards, in a confidential 
conversation, he accounted for the back- 
wardness of the judges in the following 
loanner : That they saw how, by the ver- 
dict of a jury, they might transfer all dif- 
ficulties and odium from themselves to the 
jurors, which they considered as their 



(a) Bcevss's History, voL xv. p. 376. 
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great defence and security ; whereas the 
chancellor was obliged to stand alone the 
assault of every malignant observation." 

The struggle between the two jurisdic- 
tions remained undecided till the times of 
James 1. It was then brought formally 
under the cognizance of the king himself, 
and was finally decided by him under the 
advice of some of the most learned coun- 
sel of the day. Lords Bacon and Yelver- 
ton took the side of the court of chancery ; 
Lord Coke, that of the courts of common 
law. The part, which Lord Bacon took, 
is open to this observation, that, at the mo- 
ment when he was tendering his opinion, 
he was anticipating the death of Lord 
Chancellor Ellesmore, whose vacant seat 
he expected to occupy. 

The qaestion was raised by two indict- 
ments (6) preferred for a praemunire against 
suitors who had sued in chancery after 
judgment at common law. It appears that 
not only the suitors, but also their attomies 
and counsel are charged with the offence. 
The indictment was framed under 27 Ed w. 
3, c. 1. 

The difference of opinion which pre- 
vailed amongst the judges, and the general 
importance of the question, rendered it 
necessary to obtain the interposition of the 
highest authority ; and when the king was 
required to put an end to the dispute, he 
asked the advice of some of his principal 
counsel, by submitting to them a case, 
which was to the following effect. 

" A hath (c) a judgment and execution in 
the King's Bench or Common Pleas, against 
B. in an action of debt of 1000/. ; and in ejec- 
tione firroae of the manor of D.,B. complains 
in the chancery to he relieved against these 
judgments, according to equity and con- 
science, allowing the judgment to be law- 
ful and good by the rigor and strict rules 
of the law, and the matter in equity to be 
such as the judges of the common law, 

(6) Baooa*a Works, vol. v. p. 375. 
(c) Reports in Cbancerjr, voLK— "Tfasjurisdiotio 
of ths court of chancery vindicated.'* 
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being no judges of equity, but bound by 
their oaths to do the law, cannot give any 
remedy or relief for the same, either by 
error or attaint, or by any other means. 

•* Question, whether the chancery may 
x.elieve B. ij;) this or such like cases, or 
eUe le.^v.e him remediless and undone ; 
and if tlie chancery be restrained herein 
by any statute of praemunire, then by what 
statute and by what words in any statute 
is the chancery so restrained, and con- 
science and equity excluded, banished, 
and damned V* 

The counsel advised the king, that in 
cases of this description the court of .chan- 
cery was empowered to give relief! The 
king gave his de.cision in conformity with 
this advice, and thus established the juris- 
diction, which has continuiatd in full force 
^p to the present day. 

We strongly recommend any one, who 
takes an interest in the qtiestion, or who 
is desirous of understanding the true 
character of the jurisdicti/op of the /cotUrt 
of cliancery, to read the account of this 
event which is contained in the reports in 
chancery. The counsel, in giving their 
opinion, explain the true character of the 
common law; discuss the authority of the 
chancellor, and show that his office e:|tisted 
even in the Saxon period of our history. 
Tbey also make a careful examination of 
the statutes quoted against th^ jurisdi/ction, 
with a view to show that the. clauses which 
they contain are altogether inapplicable to 
th.e subject. Throughout the whole of the 
discussion there is a perfect concurrence 
in one particular principle, namely, that 
when a court of equity intjerleres with 
legal rights, it shall interfere only just so 
far as to give effect to equitable rights. 
The equitable jurisdiction leaves that of 
common law untouched. It interposes 
only that it may assert peculiar claims, 
yvhich fall within its own cognizance, and 
not within that of common law : Nusquam 
decurritur ad extraordiuarium, sed ubi de- 
ficit ordinarium (dl). 

Such is the principle which was recog- 
nized in the time of James L, as constitu- 
ting the limit of equitable jurisdiction. It 
is no slight evidence of consistency in the 
doctrines which prevail in courts of equity, 
that upon this same principle the recent 
decisions of Lord CoUenham, in cases of 

&2)4lh{nac.84. 



injunction are distinctly founded. The 
great importance which be attaches to the 
subject, ^will be at once perceived from the 
following extract from bis judgment in 
Broivn v. Netpan(a)t " I am roost unwill- 
ing to lay down any rule which should 
limit the power and discretion of the court 
as to the particular cases in which a special 
injunction should or should not be granted, 
but I haye always felt, and since I have 
been upo^ the bench, I have seen no rea- 
son to alter jxiy opinion, that extreme dan- 
ger attends the exercise of this part of 
the jurisdiction of the court, and that it is 
a jurisdiction which is to he exercised 
with fi^^irfimfi caution." 



JLAWOF ATTORNIES. 

SALB OF PSAGTICB. 

Thbub have .been recently some deci- 
sions in England, relating to the law of at- 
tomiea as to which we wish to call the at- 
tention of our readers. The first relates 
to the sale of a practice. In Bunn v. Guy, 
(4 East, 190,) (b) it was held that a cover 
n ant by an attorney, who had sold his busi- 
ness tjo two others, that he would not, after 
a certain day, practice within certain limits 
as an attorney, was held eood in Jaw, 
though the restriction was indefinite as to 
time. It has, however, been considered 
generally settled that a covenant or bond 
of this nature could not be made indefinite 
in point o( space, and that on this ground 
a bon.d* covenant or promise, even on good 
consider&tipn, not to trade any uhere in 
England was void, as being too general a 
restraint of trade (c), and this, however 
limited the time may be in which it is to be 
enforced.(£2) In a recent case(je), however. 
Lord JjangdaU, M. JL, has held that an 
agreement by a solicitor for a valuable con- 
sideration not to practice as ^ solicitor in 
any part of Great Britain for twenty years, 

(a) 2 M. ft a 570. 

(6) See HiUhcock v. Ccker, (6 Ad. & E. 433 J and 
Leighton v. Ha/e«, (3 Mee. & W. 645.) 

(c) FrugneUv, Gone, Atlen. 67. 1 Roll. Abr. 16, 
pi. 6 : MiichtU ▼. Reynolft9, I P. Wins., 181. Wiiri ) 
V. ^^ne, 6 Mee. & W., 646. Hivd§ v. Groy, 1 Man. i 
& Gr., 196. Proctor v. Sargent, 2 Mm. & Gr., 289. 
Horner ▼. Aef^ford, 3 Biog., 322. Horntr v. Chawm^ ' 
7Biojr.,735. q 

id) Ward V. Byrne, 5 Mee. & W. 645. 

(e) WhiUaker v. Boute^ 3 Bea. 383. 
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was Tslid ; and an injunction was granted 
to restimin a soHcitor, who had sold his 
business on those terms, from practising 
in any part of Great Britain, and from en- 
deavoring to induce any persons Who were 
clients of the former and present firm, to 
cease to employ the latter as their attor- 
nies or solicitors. His lordship at first 
expressed a doubt as to the validity of 
any contract for the sale of a practice. 
** I confess," said he, " there is something 
in all contracts of this nature of which I 
have entertained some doubt. "When 
clients rely on the professional skill and 
knowledge of the individual they have 
Jong employed, I have some doubt as to 
the policy of sanctioning' the purchase of 
their recommendation of the clients to 
other persons. These doubts have not 
originated with myself, because I recollect 
very well their being long dwelt upon and 
commented on by Lord Eld(m,not only in the 
case of a solicitor and his clients, but in the 
cases of medical men and their patients,(y^). 
It is not, however, for me to act upon any 
doubts I msy entertain of that nature, be- 
cause agreements of this description have 
been too often sanctioned to be now ques* 
tioned." And afterwards his lordship said 
" the question is, will the restraint intended 
to be imposed on Mr. Howe be reasonable? 
The words of Chief Justice Tindcd, Hor- 
ner V. Graves, 7 Bing., 743, may be safely 
adopted. 

" We do not see a better test can be ap- 
plied to the question, whether this is or is 
not a reasonable restraint of trade, than 
by considering whether the restraint is 
such only as to afibrd a fair protection to 
the interests of the party in favor of whom 
it is given, and not so large as to interfere 
with the interests of the public. What- 
ever restraint is larger than the necessary 
protection the party requires can be of no 
benefit to either ; it can only be oppressive, 
and if oppressive, it is in the eye of the 
law, unreasonable. Whatever is injurious 
to the interests of the public is void, on the 
grounds of public policy." Now, whatever 
may be the talents, knowledge, and expe- 
rience of Mr. Howe, and I am disposed to 
rate them highly, 1 cannot say that in my 
opinion the public interest will be in any 
way interfered with or affected by his not 
being allowed to practice as an attorney 

(/) 8m CanOkr v. CamdUr, Jsc 231. 



and solicitor in Great Britain for twenty 
years without the consent of Mr. Whittaker. 
The question therefore is, whether the re- 
straint ought to be considered as reasona- 
ble in this particular case. The business 
is that of an attorney and solicitor, which, 
to a large extent may be carried on by cor- 
respondence or by agents, and as to which 
it has already been decided that a restraint 
of practice within ^ distance of one hun- 
dred and fifty miles, was not an unreasona- 
ble restraint. It was decided in the case 
of the Surgeon dentist, where the occupa- 
tion required the personal presence of the 
practiser and the patient at the same place, 
that a restraint of practice within a dis- 
tance of one hundred miles, was an unfea- 
sonablo restrsint. Agreeing with the court 
of conrroon pleas, that in such cases " no 
certain* precise boundary can be laid down 
within' which the restraint would be rea- 
sonable, and beyond which excessive ; 
having regard to the nature of the profes- 
sion, to the limitation of time, and to the 
decision that a distance of one hundred 
and fifty miles does not describe an unrea- 
sonable boundary, I must say as Lord 
Kenyan said in DavU v. Masdn, 5 Term 
Rep. 118^ *' 1 do not see that the limits are 
necessarily unreasonable, nor do I know 
how to draw the line. At present there- 
fore I cannot come to the conclusion that 
this agreement is void ; and I do not think 
that this court can refuse to grant an in- 
junction to restrain the violation of a con- 
tract or covenant because there may be 
some part of the agreement which the 
court could not compel the defendants 
specifically to perform/' Whittaker v. 
Howe, 3 Bea.. 383. 

I N IbXnKR U PTC y7 

U. a. District C«Brt» IHalae District. 

Before the Hon. A. Ware. 
Jones v. Sleeper.* 

60SVBYAICC1— A«T OP BANKRUFTCV. 

A conveyance by a trader of the whole of bis proper- 
ly, if. in iieeir, in act of bankruptcy, aUhoogb made 
for tbe benefit of ail his creditors without prefer- 
ences. 

But aconveyance of a part to aecnrs a parii^lar endi- 

* We were favored by Judj^e Ware, wiib ibis case 
aome time since, and publisb it at tbe request of acTo- 
ral of our subscribers. 
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toFi tfl not an act of bankraptcy, altbongh be may 
b» inaoWent at the time, unleaa made to give the 
creditor a preference and priority over hie other crcdi- 
fora and* in contemplation of bankruptcy. 

If being inaolvent, he make the conveyance in con- 
templation or with the intention of breaking up hia 
buaineaa at once, thia ia in contemplation of bank- 
ruptcy, within the meaning of the etatute, and the 
intention to give a preference will be preeumed. 

A tranefer of gooda, by a general deacriptiun, aa all 
the gooda aud merchandise in a certain store, ia a 
auificient deacripiton to convey the tide, if poaaea- 
aion is delivered pursuant to the contract. The 
want of a more particular description, in connexion 
with other circumstancea indicaimg an intention to 
cover the property and keep it from creditora, may 
be a fact from which fraud may be inferred, but it 
doea not per it render the conveyance fraudulent 
and void aa to creditors. 

The record of a mortgage of peraonal property pnr- 
auant to the lawa of the atate, ia equivalent to a de- 
liviry. Revised Statutes, ch. 125, #ec/.32. 

If a debtor's property ia atiached and he remama pas- 
sive and doea no act (a aid the creditor in obtaming 
judgment and aeizing ihe gooda on execution, thia 
is not a procuring hia goods to be taken on execu- 
tion. To make it an act of bankruptcy there muat 
be aome direct agency and active co-operation on 
hia part. 

This was a petition of William Jones, 
of Boston, aeainst George Sleeper, of Bel- 
fast, in this district, to have him declared a 
bankrupt. The acts of bankruptcy alleged 
in the petition are, 1. By willingly and 
fraudulently procuring his goods and chat- 
ties, lands and tenements, to be attached 
and sequestered and taken in execution. 
2. By making a fraudulent contract with 
one Ralph C. Johnson, to have a certain 
suit defaulted and judgment entered, so 
that said Johnson could obtain a preference 
over his other creditors. 3. By making a 
fraudulent assignment and transfer of his 
property. 

S. Fesunden and Willis, for the peti- 
tioner. 

PrebUf for the respondent. 

Wars, J. — The first act relied upon as 
an act of bankruptcy, is the conveyance in 
mortgage made Oct. 7, 1841, to Ralph C. 
Johnson. Thia was a conveyance of all 
his stock of goods in the store he then oc- 
cupied and in the cellar under it, to se- 
cure a debt of (5288. This mortgage, it 
is contended, was made in contemplation 
of bankruptcy, and for the purpose of 
giving Johnson a preference over the other 
creditors. The second section of the act 
declares that all future payments, securi- 
ties and conveyances, thus made, shall be 
deemecFvoid and a fraud upon the act, and 
they are without doubt acts of bankruptcy 
rendering the debtor liable tp be proceeded 
against by his creditors under the act. It 



has been decided by an authority binding 
on this court, that^^tcre in this section of 
the act, refers to the time of the passage 
of the act and not to the time when it was 
to go into operation generally. 5 X#aw 
JReparter, 467. In the matter of Chadwick, 
The mortgage then falls within the terms 
of the act in point of time. 

It has long been settled upon the con- 
struction of the English Statutes of bank- 
ruptcy, that if a person engaged in trade 
makes a conveyance of all his property, it 
is in itself an act of bankruptcy, as h«ing 
a fraud upon the law, although it is for the 
benefit of all his creditors without pre- 
ferences. It is an attempt to defeat the 
operation of the law to a certain extent^ 
by appointing his own administrator instead 
of leaving the administration to the law. 
Nor will a colorable exception of a small 
part of his property from the conveyaucOt 
exclude the application of the principle. 
Eden on Bankruptcy , page 28 — 9 ; Ketde 
w.Hammondy Cooke's Bankrupt Law, ch. 4» 
sect. 1 ; EcTiari v. Wilson, 8 Term Rep. 
140; Ex parte Bourne, 16 Vesey, 148; 
Button V. Morrison, 17 Vesey, 199. 

But where the conveyance is of but part 
of the debtor's property, to render it void 
as a fraud upon the law, it must be made 
in contemplation of bankruptcy and with 
the intention to give a preference. The 
legal efi*ects of the act depend on the quo 
animq ; and this is a fact which must be 
shown by direct proof, or made out as a 
presumption from the circumstances of the 
case. The real state of the debtor's mind, 
his hopes or expectations, are known only 
to himself, or so far as he may choose to 
disclose them to others. If his object is 
to take the benefit of the act and to i^ive a 
preference, he will not be likely to avow 
It, as that would be a certain mode of de- 
feating his object. The intention must 
therefore ordinarily, as in other cases 
where it is unlawful, be inferred from the 
circumstances under which the act is done. 
When a debtor is deeply insolvent, and 
meaning to wind up his ousiness, and bring 
it to a close at once, makes a conveyance* 
• to secure a favorite creditor of a part of 
his property, his intention to give such 
creditor a preference will be inferred. It 
will be taken as a presumption of law that 
he intends what is the necessary and una- 
voidable effect of his own act. 

In this case, as there is no direct evidence 
bearing on this fact, the qy^o ommpio, from 
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which the legal fraud arises, it must be in- 
ferred as a presumption of law from the 
other facts in the case. What then are 
the facts from which it may be fairly and 
justly inferred that the mortgage' of the 
7th of October, 1841, was made in con- 
templation of bankruptcy and with the in- 
tention oF giving to Johnson a preference 
over the other creditors. It is in evidence 
that Johnson and Sleeper, in September, 
1836, entered into a copartnership for car- 
rying on the business of a retail store in 
Belfast. By the articles of copartnership, 
it was agreed that Johnson should furnish 
a capital of $«5000, without interest, and 
tbst Sleeper should be the active man in 
canning on the business, his services to be 
considered as equivalent to the interest of 
the capita] furnished by Johnson, the other 
expenses to be a common char^^e and the 
profits to be divided equally. The copart- 
nership was continued till Sept. 1840, when 
it was dissolved by mutual consent ; Sleep- 
er took the stock and continued the busi- 
ness and gave Johnson his note for $5000, 
for his interest in the property, and mort- 
gaged the whole stock as collateral .secu- 
rity for the purchase money. This was 
therefore in fact a sale by Johnson of the 
stock and a mortgage of the same back. 
The note remaining unpaid on the 7th of 
October, 1840, a new mortgage was made ' 
of the stock at that time in the store, to I 
secure the same debt, and also another | 
note of $288 34. This last mortgage was ; 
regularly recorded, pursuant to the laws 
of the state, in the records of the town 
clerk of the town of Belfast, on the 14th 
of the same month. This is the convey- 
ance which is insisted upon as an act of 
bankruptcy. 

Now what are the facts in proof, from 
which the court can infer that this convey- 
ance was made in contemplation of bank- 
mptcy and for the purpose of giving to 
Johnson a preference over the other credi- 
tors. It was in substance but a continua- 
tion of the prior mortgage of 1840. The 
stock in the store when that was given 
having been sold by the mortgagee, a new 
mortgage was taken on the new stock, and 
there was in fact a clause in the mortgage 
of 1840, that new stock, which should be 
added as the old was disposed of, should 
be held and covered by the mortgage to 
the amount of what was then in the store. 
Now admitting that the mortgage was in 
law inoperative on goods subsequently 



purchased, it is still true that the convey- 
ance of 1841, was merely carrying out the 
intention of the parties in the first mort- 
gage. Then it was not a conveyance of 
the whole nor of the major part of the 
property of the debtor. The testimony 
of the witnesses proves that he, at that 
time, was the owner of a small vessel, the 
Three Sisters, of about 80 tons burthen ; that 
he had merchandise, as molasses and other 
wet goods, to the amount of $5000, in 
another store in Belfast ; lumber on the 
wharf of the value of $1600, and goods 
which he had purchased in Boston to the 
amount of between three and four thou- 
sand dollars, which were then on their way 
to Belfast, and were received on the 16th 
of the month. Here was then personal 
property openly and visibly in the posses- 
sion of Sleeper, free from any incumbrance, 
to the amount of more than $10,000. He 
continued his business as before, and dur- 
ing the winter and spring, shipped two or 
three cargoes of lumber to the West Indies 
and brought back return cargoes ; shipped 
one cargo of potatoes to Baltimore and 
purchased a return cargo of dour and cora» 
and continued to cairy on his business, 
selling his stock, purchasing new goods 
and paying his creditors, until the August 
following, when his business was brought 
to a close by suits and attachments of his 
property. 

On these facts it appears to me to be ex- 
tremely difficult for the court to say that 
the mortgage of 1841, was made in con- 
templation of bankruptcy. Precisely the 
opposite seems to me to be not only the 
fair but the necessary inference. This 
doctrine of contemplation in cases of bank- 
ruptcy, it has been said ought not to be 
pressed too far, as there is nothing either 
in the common or statute law to show what 
it is. Fidgeon v. Sharpe, 5 Taunton, 539 ; 
3 Johnson, Ch. 458, McMenomyY, Roose- 
vdL It is a fact to be proved, and though 
it may be inferred as a presumption from 
other facts, yet it ought to be made out 
not merely as a balance or preponderance 
of probability, but by such circumstances, 
reasonines and considerations, as leave the 
mind satisfied that the fact is so. 

Now what evidence is there on record, 
not only to overcome the natural and rea- 
sonable presumption arising out of the 
fkcts here stated, but to bring the mind in 
opposition to them, to a satisfactory con- 
clnsiDn, that the debtor at that time actu- 
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ally contemplated bankruptcy. I admit 
that if iSleeper bad then been deeply in- 
solvent and had so considered himaelf, that 
it would be quite natural that he should 
wish to favor a creditor, with whom he 
had been connected in business and to 
whom he was under personal cbligations. 
But allow the statement of his insolvency 
in all the strength in which it is made, that 
he in fact owed three or four thousand 
dollars more than the whole amount of his 
free and unincumbered property, and if it 
be further conceded, which is not in proof, 
that he was fully aware of the condition of 
his affairs, and it will by no means follow 
that he contemplated bankruptcy. He 
might have thought that a year of pros- 
perous business would relieve him from 
his embarrassments. In the case of Ar^ 
nold V. Maynard, 5 Law Reporter, 300, 
Judge Story says — ** I agree that the mere 
^* fact of a man's being insolvent and know- 
** ing the fact does not necessarily establish 
" that he means to stop business and break 
" up his establishment ; for he may hope 
'* and believe that be can still carry it on, 
** and perhaps redeem himself from insol- 
** vency. But when he is deeply in deht^ 
** and intending to fail and break up his 
*' whole business at once, and makes a con- 
" veyance to a particular creditor, to give 
" him a preference over all the rest, it 
"seems to me irresistible evidence that 
'* he does the act in contemplation of bank- 
'* ruptcy." Now Sleeper, so far from in- 
tending to fail and break up his business 
at once, actually continued it for ten 
months ; and though he might have been 
insolvent, it does not appear by the evi- 
dence in the case that he was so deeply 
insolvent but that he might have believed 
that he should be able to extricate himself 
from his difficulties. I cannot think that 
this was a transfer in contemplation of 
bankruptcy within the meaning of the 
law. 

It is then contended that the transfer, 
although good between tbe parties, is void 
at common law against creditors, for the 
want of a sufficient description of the 
property. The description words are, 
" Tbe following goods and chattels, viz. : 
" all the stock in trade, wares and mer- 
" chandise, now in the store. No. 3, in 
" Phoenix Row, occupied by me, and io 
" the cellar under the same, of the value 
" by estimation of six tboaaand dollars." 



The objection is that there is no particu- 
lar description of the goods, nor any state* 
ment of the quantity or kind of goods, nor 
of the value but by a general estimate. A 
conveyance by such a general description, 
it is argued, is not binding on tbe 
rights of creditors. But the description 
is sufficiently certain to convey a title be- 
tween the parties when tbe contract is 
followed by delivery, and the recoid of 
the mortgage, pursuant to the statute, is 
in law equivalent to a delivery. Bul- 
lock V. Williams, 16 Pick. 33. If there 
were other circumstances tending to 
impeach the fairness of tiie transaction, 
and to indicate a design to cover property 
and keep it from creditors, the want of 
greater particularity in the description 
might fairly be urged as a circumsiance 
of suspicion. But there is no doubt 
that tbe mortgage was made on an 
adequate consideration ; the transaction 
was open, and as notorious as the 
public record could make it; and the 
want of particular specification of the 
articles will not alone make it fraudulent. 
The other act relied upon as an act of 
bankruptcy, is that Sleeper made a 
fraudulent agreement with .Johnson to 
have a certain suit defaulted and judgment 
entered, so that Johnson might obtain 
a preference over his other creditors. 
The facts applicable to this part of the 
case are these : In August, 1842, one 
Eaton commenced a suit against Sleeper 
and attached the stock in his store. F. 
H. Sleeper, a clerk in the store, was 
put in possession of the goods as keeper, 
under the officer who made the attach- 
ment—Three days afterwards, Johnson 
gave an accountable receipt for the 
goods to the amount of $300 ; Johnson 
at the same time claiming a right in 
them under his mortgage, and he sued 
out a writ, and attached the same goods, 
and the officer put tbem into bis pos* 
session as keeper. Previous to the com- 
mencement of Eaton*s suit, the %anie 
officer had attached other property of 
Sleeper on a written favor of one Win- 
gate. And soon after the attachment on 
Johnson's suit, an action was comfnenced 
by R. C. Johnson, jr., and two by Jones, 
the petitioning creditor, on which the 
goods in the store were attached. These 
actions, six in number, were all entered 
at the September term of the Court. 
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Eaton's was settled, neither party ap- 
pearing, and the others were defaulted 
on the first calling of the docket, except 
Johnson's, which was defaulted ahout 
two weeks after. 

Before the sitting of the court, Sleep- 
er applied to Alden & Croshy, as Attor- 
nies, to get the suits against him conti- 
nued, and their names were entered on 
the docket in all the actions except 
those in favor of Jones, in which they 
were attomies for the plaintiff. But he 
afterwards directed them to withdraw 
their appearance, and allow the actions 
to be defaulted. Oo the 30th of Septem- 
ber, he gave his consent in writing for 
the default of the action in fator of 
Johnson ; and on the 4th of October, 
Alden & Crosby applied to the court by 
petition, as the attomies of Jones, for 
leave to come in and defend that ac- 
tion, in his interest as a subsequent at- 
taching creditor. On a hearing leave 
was refused by the court. It is this writ- 
tea consent to be defaulted that is nelied 
OD as an act of bankruptcy. 

I infer from the evidence on the record, 
although it is not expressly stated by 
the witnesses, that at this time Sleeper's 
business was entirely broken up, and all 
his visible property was under attachment. 
Certainly here is a case in which the 
bankrupt law ought to apply and ma|(e 
an equal and equitable division of |be 
property among the creditors, for it )sa 
case of open and notorious insolvency ; 
and an amendment proposed by the com- 
mittee of the Senate, at the late session 
of Congress, provides for such a case. 
But the law ss it stands does not reach 
it, unless the single act of Sleeper, his 
agreement in writing to be defaulted, 
was an act of bankruptcy. The wards 
of the statute are, *' shall willingly or 
** fraudulently procure himself to be 
*' arrested, or his goods and chattels, 
'* lands or tenements, to be attached, 
^* distrained, sequestered, or taken in exe- 
''cution." It is not enough that he is 
passive, and does nothing to prevent a 
creditor from taking bts goods in execu- 
tion. The words of the act can be sa- 
tisfied with nothing short of a positive 
agency, an active co-operation. To be 
passive merely and do nothing, is not 
Co procure an act to be done. It is not 
to aid, eo-operatOi or advise. Though the 



whole of a man's property is attached 
and taken in execution by creditors, if 
he does not procure it to be done, if 
he does nothing by the way of advice, of 
aid and assistance, this will not constitute 
an act of bankruptcy, however notorious 
his insolvency may be. The court can 
make nothing an act of bankruptcy which 
has not been declared to be such by the 
legislature. That part of a statute which 
enumerates the acts of bankruptcy, b in 
the nature of a penal statute, and to be 
constructed strictly. It cannot be en- 
larged by construction to include acts 
that are within the reason of the law or 
the mischiefs intended to be provided 
against, but which are not within the 
words of the statute according to their 
fair and reasonable construction. There 
is no principle more firmly established 
than this in the administration of the 
English statute of bankruptcy. Eden on 
Bankruptcy, 12. 17 Vesty, 198, Sutkm 
Y.Monuon, 

It is not pretended tliVt the attachment 
of Johnson was made in consequence of 
any advice or suggestion of Sleeper. The 
whole case is narrowed down to the sin- 
gle grround of the written consent to be 
defaulted. Can this be considered as an 
active co-operation on the part of Sleeper, 
a procuring his goods to be taken in 
execution. I can see nothing more in 
it than a determination to remain pas- 
sive, and leave the plaintifi* to take his 
own course. If no such agreement or 
consent had been given, the result would 
have been the same. A default, ac- 
cording to the usual course of the court, 
would have been entered, as it was in the 
other action, against him. If it could 
be shown that a default would not have 
been entered but for the written agree- 
ment, then Sleeper might be considered as 
actively co-operating. But without this, if 
there had been no appearance, a default 
would have followed on the motion of the 
plaintiff. It appears to me that it is im* 
possible to maintain that this act, which 
left the matter entirely to the pleasure of 
the plaintiff, was a procuring his goods to 
be taken in execution, within the meaning 
of the statute. 

My opinion on the whole is, no act of 
bankruptcy was committed, and the peti- 
tion must be dismiaaed. 



1S6 



THE NEW.YORK LEGAL OBSE&VER. 



Gasner ▼. Labaw and Williami. 



SUPERIOR COURT. 



Before the Hon.fiAHUBL Jones, C. J., and 
Judges Oakley and Vanderpoel. 

Gasner v. Labaw and Williamson. 
May 27, 1843, 

Where A. and B. made two notes for t760 57 each, 
payable at three and four months after the dates 
thereof, for the accommodation of B., and B. gave 
them to M., who promised to get them diecounied, 
and B. afterwards received from M. $1200 as an 
advance on them, which was paid in uncurrent 
monejr, out of which was deducted t7 75 discount, 
and It appeared that the agreement between B. 
and M. was that M. should get the notes dis- 
counted if he could i but that there wss no un- 
dersunding as to the rate of interest B. wss to 
pay, and that it was no part of the agreement 
that B. should tske uncurrent money, and subse- 
quently M. told B. if he would pay back the ad- 
vance of $1200, with legal interest thereon, he 
might have back his two notes, but B. refused 
so. to do, that one of ssid notes was paid at ma- 
turity, and the other wss taken by M. to the 
plaintiff before it was due, who advanced $600 
thereon, without notice of its being an accommo- 
dation notei Hdd^ that the transaction was not 
tainted with usury, but that the plaintiff was en- 
titled to recover the amount advanced by him 
with interest 

Assumpsit. The declaration contained 
the money counts, and a copy of a pro- 
missory note endorsed thereon. Plea: 
general issue, with notice of set off. At 
the trial before Jones, C. J., in December, 
1842, the signatures of the various par- 
ties to the note being proved, it appeared 
that the note in suit was made by the 
defendants to James A. Berry (the en- 
dorser), and loaned to bim without any 
consideration paid or given by bim to 
them ; that there were two notes of the 
same amount made by defendants at the 
same time, and loaned to said Berry ; 
that each note was for (750 57, making 
together (1521 14; that they were made 
at the time said Berry received them, but 
dated January 3d, 1843, one at three and 
the other at four months after date ; that 
before the said notes were made, one 
Morris told Berry if be could get the 
defendant's notes, he (Morris) could get 
the money on them for him ; that Berry 
thereon got the notes in suit, and in Feb- 
ruary last gave tbem to Morris, for the 
purpose of being offered by him for dis- 
count; that Berry only received from 
Morris (1200 for said notes as an ad- 
vance on them, which sum was in uncur- 



rent money, and out of which sum be 
paid (7 75 discount; that Ben7's agree- 
ment with Morris was, that he should 
get the notes discounted if he could ; that 
there was no understanding with him aa 
to the rate of interest Berry was to pay, 
and that it was no part of the agreement 
that Berry was to take uncurrent money : 
it also appeared that subsequently Mor- 
ris to]d JBeiry that if he would pay back 
the said $1200, with legal interest there- 
on, he might have back his two notes, 
and that Berry refused so to do. It fur- 
ther appeared, that one of the notes 
(the one at three months,) was paid at 
maturity ; that the other note (the one in 
suit), was taken by Morris to the plain- 
tiff before it was due : that he (plaintiff) 
advanced said Morris $600 and took the 
note ; that plaintiff did not know that it 
was an accommodation note, or any thing 
but a business note ; that Morris was re- 
peatedJy asked by both Berry and Labaw 
to get the notes discounted after he 
(Morris) advanced the 81200, and that 
Morris tried and could not, until the note 
in question was taken by the plaintiff. The 
jury returned a verdict for the plaintiff, 
subject to the opinion of the court upon a 
case. The cause was now argued before 
a full bench. 

Joseph JET. Patten, for the plaintiff, relied 
on the following points : 

1. The contract was not usurious be- 
cause it lacked the essential feature neces- 
sary to constitute nsury, viz : the consent 
of both parties to the usurious intei^st ; 
the lender to ask and the borrower to give. 
Price V. Campbell, 2 Call. 110. 

XL The evidence is that the note was 
made and endorsed for the accommoda- 
tion of the payee, and afterwards put into 
the hands of Morris to be sold in market ; 
that it was purchased of Morris, who acted 
as broker of the payee, by the plaintiff, 
who had no knowledge that it was an ac* 
commodation paper, or for whose benefit 
it was sold ; such a transaction is not usu- 
rious. Whitworth V. Adams, 5 Rand. 333 ; 
Jackson V. CJolden, 4 Cow. 266. 

III. There is not a shadow of proof 
of any usurious agreement nor of the re- 
servation of usurious interest. On the 
contrary, Morris swears positively there 
was no usury or agreement for usury in 
the matter. 

IV. Berry was not admissible as a wit- 
ness, because he had a direct interest in 
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deitroytDg the validity of Uio note, aed 
was ttko reapoasible to the defendanta for 
the coats of the suit. 

H. B. Cawiet^ for the defendaou, contra, 
insiated that the tranaaction was tainted 
with usury. 

Pbr Curiam. — We are of opinion that 
the defence of usury in this caae ia not sus- 
tained. There is no evidence of any agree- 
asent between Berry and Morris, that usu- 
rious interest should be allowed. Morris 
was an agent, merely to get the notes dia- 
coantad, and as such made an advance on 
them. And from the circumstances tif the 
esse, it may be reasonably inferred, that 
Wiieo Murris passed the note in question 
to the plaintiff, he received the $600 frorii 
him as an advance. We think the plain- 
tiff b entitled to recover the amount paid 
by him with interest. 

Judgment for plaintiff accordingly^ 

OOURTOFCOMMON PLEAS 

Befora the Hon. M. ULSHoaFPSR and 
Judges Inorahah and Inglis. 

DiLATURH e« RaNwiCKe^ a/.«— Jtme 3, 1843. 

raovBB— luaoAL pitTBBsa ros sbht. 

A. «aa taoant of lyremiaea 79 Ren wick- street, New- 
Tofli. In iba mooih of April before any reoi wat 
doe she removed ber goode to tbe yard of B., at 31 
Uenwiek-street, who gave perntiaaion fur them to 
leaaain there antil A. could put them away. C, the 
awaer of tba premiaee, 29 Reowick«aiieet, issued 
a dtairess warrant, directed to E., and P with 
two officers went tntn the yard of B., and took the 
foode away, alihoHieh fortud so to do by A. f tbe 
fooite were aubaequently aoid and the proeeeda paid 
to C. At the time the dietroea warrant w%8 inaued 
C aiipolated ** fully to indemnify and savethe officer 
from*loes and demaaa in uU ngptef^*^ Held, that 
C. and F. were liable in tfOferfor tbe daoMge sua- 
taiaedby A. 

Tkovcr for furniture. At the trial be- 
fore Ingrabam, J., in March. 1843, it ap- 
peared, that tbe ji^oods in suit were taken 
under a landlord's warrant issued by de- 
fendant Renwick to defendant Hubbard ; 
that some lime in April, 1842, defendant 
Cassidy, with two officers, came into the 
yard uf Qarritt Holmes, at 31 Reiiwick<* 
street, and took said goods ; that he was 
forbid 90 doing by the plaintiff, that said 
goods were brought into Holmes' yard in 
April, by plaintiff, who naked Holmea if 
they could be left there until she could put 
the da away, that plaintiff had resided atS9 
Reowidc-atMCC, and that ahe elained the 

n 



gooda in suit as her property. Tbe learned 
judge charged the jury that Aen wick Mt\g 
owner of the premises 29 Reuwick-street, 
had a right to issue his warrant directed to 
Hubbard, and he had by Tirtue thereof a 
right to levy on the plaintiff's goods if they 
had been in the premises ij9 Renwick- 
street, at the iiftae or the levy without being 
a trespaaser > but he had no right to follow 
tbe goods, plaintiff oot being his tenatit ; 
that defendanta Hubbard and Cassidy hav- 
ing no authority to take the goods off the 
premises were clearly liable, bat that so 
far as Ren wick appears to have had any 
thing to do with the matter he was justified 
by law, unless the jury believed, from the 
fact of his having received the proceeds 
from the sale of the phtiutiff'a gocNls, and 
from the other facts and circumatanees 
that the proceedings had been authorized 
by Renwick, and that Cassidy and Hub- 
bard, were by hia consent using his name 
and warrant to compel the plaititiff to pay 
Casaidy, then that Renwick wi>uld be iia 
ble. The jury returned a verdict f(»r thf 

glaintiff against Renwick and Css^idy 
lotion was now made for a new trial, on t 
case made. 

K P. O'Brien, for the defendant.-.^: 
There is no evidence in this case whick 
would warrant the jury in finding against 
the defendaift Renwick, and their verdict 
ia against both law and evidence, and shi lu Id 
be set aside as to him. The defendant 
Renwick, took no part in the poceediuga 
and is in no manner contier.ted with thia 
case ; his acta are justified by law, 
and he is not answerable for the illegal 
acta of the other defendants, having no 
knowledge of the same. The verdict in 
this case as regards Renwick being against 
law and evidence, the charge of the judge 
who presided on the trial ahould be set 
aside and a new trial granted, the costs to 
abide the event of the suit. He cited, in 
aupprM-t of his argument. La Farge v. 
Kneeland, 7 €ow. 456 ; Kn€Upp v. Owrtu 
and RooU 9 Wend. 60 ; Johns. Cas* 279 ; 
HoUUUr v. JokmiOM, 4 Wend. 639. 

Burr and Benedict, contra. — No excep- 
tions were taken to the admission of testi- 
mony or to the charge of the judge, atld 
the judge leti the question of fact to the 
jury, and there is no pretence of surprise, 
miatake, or n^wly diacovered evidence; 
there k therefore tio ground on which the 
court can grant a new trial. It will not 
be granted on the ground that the verdict 
iaagaiiiat the we^ht of evidence, unlesa 



199 



THB NEW-YORK LEGAL QMERTR. 



DeUlaah r. Reftwiek et al. 



the prepoadarance is so- great «s to jiisti* 
fy the belief that the jury either wilfuliy 
or oegligemly disreffarded or misunder- 
stood important testimony wbieh shuuJd 
have changed the verdict It will never be 
granted, because the jury have found a 
fact about which there was no conflict of 
testimony, a fact which was proved by 
some tesiimony and disproved by no testi- 
mony. The testimony sliows clesfrly that 
the plaiatiff owed no rent, and that the de-* 
feodants knew it, that she was a defence- 
less yoang woman, and that they used an 
old spent and settled warrant against Cas^ 
sidy for a previous quarter, and under it 
seized off the premises all she had to com- 
pel payment at rent to Cassidyi which was 
not to be due till some days aflor wards, 
thus pnistituting the law to purposes of the 
rankest injustice and oppression. They 
took from her goods vaiiously estimated 
from eighty to one hundred and twenty 
dollars, entirely destroying her means of 
house- keeping and continuing her business, 
for all whichjfkmiiure, loss^ ^ time and hu- 
sinesst l^gol ea^fensest end smart money, the 
jury gave oaly the moderate damages of 
$165. The court would increase rather 
than diminish that amount were it their 
pn»vince to do so. The landlord *8 rights 
aught to be respeoted, but when his extra- 
ordinary powers ajpe abused for purposes 
of oppression he ahoti&d' be signally re- 
buked. It is said that Casaidy and Hub- 
bard alone and not the' landlord areliaMe, 
and the verdict is against the weight of 
evidence in finding lUnwiek, the landlord, 
guilty. There ia not a particle of evidence 
to show that these proceedings taken in 
bis name, and for him and by his agent, 
were not directed by him, and being done 
by^is agent, he is prima jfacie responsible, 
there is abundant affirmative evidence to 
justify the verdict He made the affidavit 
and warrant personally. He crjnstituted 
Hubbard his agent to use that warrant and 
be covenanted lo pay him a share of all he 
should get^ and *'y«//y to indemnify and 
save him Jram loss tmd damage in oil re- 
spects." This alone unexplained and un- 
contradicted would justify the verdict 
But {iirthefmore, the defendanta them- 
eelves called a witness and pro\'ed by him 
on his direct examination that on the aeie- 
nre the goods were bmnght to b» eiore 
*'Jor Mr. Rtnwek*' ha took particolar no- 
tice because they were '^-forMr.Rentsick** 
Again Eenwick oot th% paoceeda of; the 
fonda his^vsoeipt fir the momf wwoiitha 



warrant Aad finally, he did not call bw 
agent, Hubbard, who was not a party ta 
the suit, and was a competent witness to 
prove that he Renwiek, had- nothing to do 
with it These facta left fairly to the jury, 
not only justified the jury in finding aa 
they did> but ccnnpelled them to find aoi— 
the coneluaion viws imssiatikde. 

Incniabak, J.K-* We have heretofore held, 
in several cases, that a landlord who issued 
the usual warrant, for the collection of rent 
was not liable for trespasses committed by 
the officer ia the execution of the warrant, 
if the rent claimed was due and be had a 
right to distrain. The warrant only au* 
thorizes the constable to distrain in a legal 
manner and where he exceeds his autbori* 
ty he becomes responsible, but I know of 
no principle on which tlie landlord can be 
held responsible for such acts. The clause 
of indemnity conuined in the wsrrmit, can 
only be applied- to legal acts of the eon* 
stable* The words of the warrant are to 
make distress according to law. If the officer 
made the distress contrary to law, it can- 
not be considered in any. view aa an act for 
which the landlord waa to indemnify him 
under it. I am, however, though with 
much doubt disposed to concur in t her find* 
ing of the jury against Renwiek, because 
there is some slight grounds for supposing 
that this warrant waa used in this way wkb 
his consent. And 1 suppose the jury acted 
on that view of the case. Upon the trial 
my impressions were otherwise, and I 
should nave been better satisfied with their 
verdict in favor of Reuwick, but as they 
have determined against him, under all the 
circumstances I am not disposed to inter- 
fere with their decision. 

ULaHOEFvaa, J. — I am inclined to tbe 
opinion that the landlord is liable in tbia 
case, because he issued the warrant of dis- 
tress, and Htipulated *' fully to imdemnify 
and save the officer from loss and damago 
in aJl res^cuy He therefiire was the 
cause and originator of the act of trespaaa» 
which was for his benefit, and under kin 
warrant and indemnity. This rule oidioa* 
rily applies only to the demised preroisea 
pointed out in the warrant of distreas, but 
where the indemnity ia not confined to 
ikmUacta, but applies" in all reapecta**' 
I tbittk the landlord's liability is more^ ojl* 
tenatve. I gcaot thait for acta of personal 
violetioe# or foracia not oeioniUy for tbo 

benefit of the landlord, he wnuld not be 
liabku eapeciaUy ii oat coaNoiiM) upa« 
the demised pr emiae a. But wbero an 
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eflicer in gnttS faitb, for ttie benefit €if ihe 
landlord, and under sncb a bnnd of indem- 
iilty, pursvies wny goods which bad been 
on tiio premises, it seems to me that the 
landlord is liable. If the goods never bad 
Wen on the demised premises, or the offi- 
eer acted msnifestly from his own mmton, 
and desire to ociromit a trespass, the land- 
lord would not be held liable for his acla. 
But if he mistakingljr, for the landlord's 
benefit, pursues the goods of an under 
tenant, and takes them at a place off of the 
demised prerotsea, I am inclined to think 
that the bond of indemnity in this ease is 
ao bmad as to hold the landlord as a par- 
ticipator in the trespass. 

Verdict ooofinmed with costs. 



Jb tke ituMer ^ MATnmw Halk, a nam- 
retident Debtor, 

VOXBMISKIIca. 

To eeostiiota i leaidence there iDDtt be t fixed 
•nd settled iMe, or to intention to remsm per- 
•easmljr in ibo eiale: where therefore t war* 
TBSff of attaehment waa isaued against the property 
of a debtor (a teafhring man), and on applieaiioa 
Ar s eopersedeaa it afipearad thai each debtor, 
whoa OB abore, traoaacied hie bueineaa in New- 
York, and boarded in a 'particolar husse there ; 
thst AxMn 1837 to 1841, be waa abaeni on a aea- 
fariaa eapediibn, and nn hia reiorn be boarded 
in the veme houte in New- York which be aia 
ted to his landlady ho oonaidcrtd hia home, but 
prior to such warrant being iasued, be bad de 
clsrad cliBC he bvlong^d as much to New- York 
as any where else, and it waa ia evidence ihtt 
in Mareh, 1842, be waa a reaident of Boaton:-- 
Hsld, that he waa not a oon*reaident of New- 
York withia the nasniogof the sutuie. 

A warrant of attachment having been 
iaeaed against the property of the debtor 
as a non-resident under act Isf, title 1st, 
chap. 5th, part 2d, of the R. S., at the in- 
stance of a creditor on a bill of exchange 
far S2000. A petition was presented to 
the court by the debtor alleging that at 
the time of issuing the attachment be 
was a resident of this state within the 
meaning of the statute authorising at- 
tachments against the property o£ non- 
residenu, and praying that the facts there- 
in alleged might be inquired into. Testi- 
mony was tMen on both sides* and the 
foliowing &cts appeared s that the debtor 
was a sea-faring man^ and had no fiimi*- 
ly ; that be jeiued a New- York vessel in 
the year XS37, and continued to sail out 
of th0 port of Mew-York in a New-Yeok 
▼easel up to tbs fait of IMi, and bad 



made remittatiees to New>Yo¥k, and had 
been in the habit of transacting his bu- 
siness there, when on shore, and had re- 
mained in New- York at different times 
for seveml weeks, in sll sbout six 
months ; thst on returning from a voy- 
age in 1841, he lived in New- York as a 
bnarder for about three nninths, and then 
left for Boston to go on a vnysge to sea, 
statinff to the lady with whfim he board- 
ed snd to others, thst he should return in 
about eighteen months or two years; 
that from Boston he sailed as master snd 
part owner of the brig Samuel and John 
for Monte Video, during the month of 
March, 184^, with an nnderstsndinff of his 
co-owners, that he should sell the brig at 
Monte Video ; thst he accordingly sold the 
brig in Monte Video, snd arrived at New- 
York as a passenger about the middle of 
Maroh, 1843, being between two and 
three weeka prior to the issuing of the 
atuchment ; that on his arriring there he 
hired a room and board at his former 
boarding-house, and removed there, re- 
marking to the landlady that he bad got 
home again, and that he considered Iter 
bouse bis home as he bad no other ; that 
on the day of his arrival, he left lor Bos- 
ton, stating to his landlady and to other 
persons, that be was going to settle up 
some little business, and would be bsck 
in a day or two ; rbst be returned in 
about five dsys to bis boarding-house, and 
remained there about nine days, and was 
there with the knowledge of the attaching 
creditor and bis attorney at the time the 
attachment issued ; that his father was 
dead, and that his mother lived in some of 
the eastern states with her relatives. It 
further sppeared that the debtor, on being 
interrogated by the attorney of the credi- 
tor as to liis place of residence prior to 
the issuing of the attachment, slated that 
be resided no where in particular, but that 
be belonged to New- York as much as 
any where ; and it was admitted that at 
the time he sailed from Boston to Monte 
Video, he made the following affidavit in 
the custom-boose: 

'* I, Matthew Hale, of Boston, master 
'* of the above mentioned brig, do solemnly 
** swear tbat I am ttuly a citizen of the 
" United States by birth." 

On this testimony motion was now 
made on behalf of the debtor for a super* 
sedeas of the astackment. 

.0. Oiffatd appeared for the debtor, mad 
xoliad oB the IsUimiog poiots:-^ 
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1st. That the statute aulhorizeB an at- 
tachment againat ** any person not being a 
resi tent "f this stat^." 

2d. That of the three terme ordinari- 
ly employed to express the abode of 
a person, to wit, ** Domicile,'^ •' Inhabitan- 
cy," and •' Reaidenpe," in their legal ac- 
ceptatiion residenoCt implies the least de- 
gree of permanency in such abode. 19 
Wend. 13-^16; 8 Wend. 134 j 1 Wend. 
45 &;46; 20 Johns. 910, 811. 

3d. That the objea of the sUtute was 
to give a remedy to creditors against the 
property of their 4lebtors, when their 
debitirs were abroad, and not liable to 
the service of process, and was never 
intended to spply to cases where the 
debtor was openly residing in this state, 
to I he knowledge of the creditor. lb. 

4th. That ip tlie matt^r of Thompson* 
(I Wend.) it is decided that a temporal y 
abode in a place is a residence under the 
staiMte apthorissing attachments. Thomp- 
son, the debtor, in that case, was absent 
temporarily* but it nas held to be such a 
resideuce out of the state as would au- 
thorize an attachment against his property 
heie; it follows then that a similar re- 
sidence here would prevent an attachment. 
5ih. That the pro^cess of attachment is 
a hardship upon the debtor, requiring se- 
curity for the dpbt claimed however un- 
justly. Qr in ca3e he is unable so to do. 



ammuimtm^niif be is therefore a reaideat 
of the state of New-York. 

E. Terry appeared for the creditor. 
The learned counsel submitted the fol- 
lowing points: 

lat. 'i hat the debtor is a ponrreaident 
within the meaping of the statute, eia- 
thorizing an attachment against the pro- 
perty of non-resident debtors. 

(Ist.) That the presumption upon lbs 
facto proved is that the debtor's domidl 
of origin is out of the jurisdiction ^f ^^he 
state of New- York, pod his origind 
place of domicil continues until he baa 
changed it for another. 5Ves0jr,787 ; % 
Kent, 50. 

(3d.) That he had not been here a 
sufficient Ipngth of time to constitute a 
residence. Some ctmtmManee of stay here 
is necessary to constitute evidence of ap 
intention to reside. 3 Weod. 140. 1 
Wend. 43. 

(3d.) That he piust bpve been engaged 
in some business to constitute him a re- 
sident lifter his return froip abroad. 4 
Wend. 602. 

(4ih.) That the term ^ resident" means, 
** a fixed and permanept abode or dweK 
ling pla^e for the time being as oontra- 
distifiguished from a mere teroporarj^ lor 
caltty of pxistpnce." 8 Wend. 140. 
(6th.) That there is a difference be? 
I tween residence and domicil. The partj 



debarring any just and equitable defence ipight h^ve had bis domicil here, and yet 
which be may have to tbe merito of tbe npt have been a resident within the mean- 



claim. 

6th. That faou so far as developed in 
evidence should take preference of the 
incidental declarationa of the debtor in de- 
termining his place of residence, else an 
individual, by his mere declaration, could 
change his residence every hour. 

7ih. That the declaration of the debtor 
at Boston was incidental, and only im- 
plies that he was of Boston at that timp, 
^viiihout reference to bis fixed place of 
residence, and his answer to the attorney 
of the attaching creditor, '* that he belougr 
ed no where in particular," &c., was de- 
signed to be equivocal^ and was justly so 
under the circumstances, 

btb. That t)ie debtor in this case was in 
New-York, m a New- York vessel, omi- 
fftU4 manendi, abopt four years prior to the 
fall of 164 if when he left to go on a voy- 
age from Boston, animuM nvertendu lie 
returned to New- York about the middle 
pi March last, vA resided here from that 
^me to the time of issuing this uttachmffpti 



ing of tb0 act. 1 Wend. 45. 

(6th.) Tha^ the objpct of tbe statpte 
being to give creditors a remedy against 
the property of their debtors, when the 
debtors are abmad the object of the 
statute would be defeated, if that remedj^ 
was only meant to apply to cases where the 
dtfbtor could not be served with mesne 
process. 

2d. That tbe declarations of the party 
are the strongest evidence of his inten- 
tion to remain, and he has, at the time of 
iasuing tbe attuchmeut, expressed himself 
as no more a resident of New- York than 
any other place, and at another time be 
has expressed himself to the same effect. 

3d* That by analogy to the non-impri- 
sonment act, which requires a stay of 
thirty days to acquire a residence; and 
to the act of con^r^s of 14th April in 
regard to naturalisation, by which the 
party^s declaration of his intentions are 
dondutive, this case should be regarded 
ia coning within tbe statnie.' 
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(4th.) That the term " resident" must 
have the same Bignificance throughout 
the statute book, and a declaration served 
upon the party aa the commencement of 
a suit, pursuant to the statute author- 
ziB»r the commencement of suits hy the 
filing and service of a declaration in the 
coifnty where the defendant resides, 
would be irregular upon the facts proved. 
Pkr Curiam. — It may be doubled 
•whether Hale ever resided in this state, 
because to constitute residence there must 
be a settled fixed abode, or in oth^r 
words an intention to remain permanent- 
ly. But making the proper allowances 
for the peculiar case of a mariner, it 
might nevertheless be questionable whe- 
ther the evidence on the part of Hale 
dnes noi go far towards proving his re- 
sidence here. As we are however bound 
to consider the proofs against his claim 
of residence as well as i)i its support, it 
becomes necessary to decide the point 
in disf)ute from the whole case. We 
find Httle sworn to be a resident of Bos- 
ton on the ilth March, lS42,and we find 
h\m questioned in this city on the sub- 
ject, and replying that he resided no 
where in particular, and that he was 
sometimes in one place and sometimes 
In another. This is Terry's testimony, 
and it relates to the very time of issuing 
the attachment. If we look too at Dixcy *8 
testimony to contradict Terry, we find 
that Hale replied that he did not beluiig 
aoy where in particular, and that he be- 
longed in New- York as much as any 
where ; and again, that he was sometimes 
in one place and sometimes in another ; 
notwithstanding these declarations, we 
might, as matter of law, determine the 
queation of lesidence if the facts were 
dear ; but in this case there is great un- 
certainty. And in the case of a mariner, 
if not in every other case, the question 
of residence is one of inUniifm, to be 
gathered from the acts and declaration 
of the party. No one can enter into the 
mind of the individual to ascertain or 
determine as to his intention. If his acts 
are dubious, then his own declarations are 
sece:«Barily almost conclusive evidence 
of bis intentions. Hale was put upon 
bis guard by bis counsel, and yet he 
makes these declarations which are proved 
by his own witness as well as by Mr. Terry. 
Considering, all the evidence, I doubt 
whether Hale ever, had a fixed abode 
here, or whether, as a capuin (sometimes 



here and sometimes away) his intention 
was to remain in this state permanently at 
his residence whenever he was not at sea. 

We are then to say whether Hale being 
in this state to the knowledge of the at- 
taching creditor, was liable to process of 
attachment 1 A non-resident debtor be- 
ing in this state for pleasure, business or 
temporarily, would not exempt him from 
an attachment even if the attaching credi- 
tor knew him to be here. Being in this 
state is not in itself conclusive evidence 
of residence, otherwise the moment of ar- 
rival would determine the point, and 
establish the intent to make this a fixed 
place of abode. It is an item of proof to 
be considered with all the other facts in 
settling whether the party intended to 
make this state his permanent residence or 
place of abode. 

Upon the whole we conclude that the 
allegations in the defendant's petition 
have not been satisfactorily proved. 



LAW OP ATTORNIES. 

The following recent English deeisioii 
may be regarded as of some iroportance 
to the profession. The plaintiff carried 
on the business of an attorney for some 
time* bat being in ill health made an ar» 
rangement with the defendant, under 
which the latter was to assist him ; and 
it was agreed that the business should in 
future be carried on solely by the defen* 
dant, under the firm of Thombury and 
Bevill, and that the clear profits should 
be divided equally between the parties. 

The points in dispute are stated in 
the decision of his Honor. 

The Vicb-Chancxllor. — ^A drafl con* 
taining the terms of. the alleged agree* 
ment was undoubtedly signed by the de* 
fend ant's solicitor. It was sent so signed 
to the plaintiff's solicitor. While in his 
po.9session, the plaintiff's solicitor alM> 
signed his approval of it, but when he 
signed it, although examined as a witness 
in the cause, he does not state, except 
that it was signed before the institution of 
the suit, the bill being filed in 1840 ; a 
circumstance which cannot but attract 
attention. Nor is it suggested in the 
evidence, that the fact of the plaintiff's 
solicitor having so signed his approval of 
the draft, was ever communicated to Uie 
defendant or his solicitor. 

This drafl thus sent by the defendant's 
solicitor to the plaintiff 's solicitor, is, so 
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far as that terin can be properly applied, 
copied by tbe plaintiff's solicitor or his 
clerk ; but it was not strictly copied, for 
variations by no means immaterial were 
introduced. This copy, if it can be so 
called, for it is admitted to vary from 
the original, is sent on the part of the 
plaintiff's solicitor lo the defendant's so- 
ncitor. The defendant rejects the al- 
terations and restores the paper to a atate 
corresponding with the original draft; 
and in that altered state, sends it back 
to the plaintiff's solicitor on the 3d De- 
cember. Now, upon the facts which I 
have stated, and the whole aspect of the 
case, it must be taken, that up to this 
time there was no agreement between 
tbe parties ; because both parties had not 
agreed to any set of terms. Up to the 
3d of December, when the letter which I 
have read was sent, the whole rested in 
proposal. Now it may be, that if there 
has been an acceptance of the agreement 
by the plaintiff in the state in which it was 
plaeed or replttcecl by Bevill, or on his 
behalf,-— an acceptance communicated to 
tbe defendant clearly, unequivocally, and 
wkliiMrt unreaaonable delay, it may be 
that the result woald have been an 
•greMoent binding on the partiea. I do 
a«C however find any evidence that it was 
eo. This was on the 3d December; no 
Blep is taken by the plaintiff until the 
30lh of December, on which day the draft 
of a deed for carrying tbe agreement into 
effect, wes sent by the plaintiff's solicitor 
to the defendant's solicitor; — a draft va- 
rying, aa it seems to me, in more than 
one reapect, from the state of the 

Saper previously existing to which I 
ave already altaded. From the evi- 
dence it appears that up to the dOth 
of December, when this draft was sent, 
nothing has passed which could bind the 
pleineiff to the terms of the paper that 
Tborndike had last signed ; and if there 
were nothing more in the case, it might 
poseibly be considered that to enf(»rce an 
egreement under those circumstances 
againat the defendant, would be dealing 
hardly with him. It appeara, however, 
that a abort time afterwards, namely, on 
the 11th Jamtary, a letter which I must 
eeoaider aa repudiating the agreement, 
mnd putting an end to the treaty, was 
vrritten by the defendant'a a«ilicttor to 
tbe plaintiff'a eolioitor. Tbe first ques- 
tion therefore is, whether, on the 11th 
JtniMry, the conduct of the partieB waa 



such aa to preclude the defendant JBevill 

from saying. •' I will have nothing more 
to do with this arrangement ; I consider 
it at an end.** I am of opinion, upon 
the evidence, that if any thing had been 
signed on the part of Bevill, which couU 
have bound him had it been acceded to, 
he was entitled, by the letter of the lltb 
of January, to withdraw, and that he 
did withdraw, from the arrangement I 
think, therefore, that upon that ground 
I could not enforce apecific performance 
against him. If, however, this difficulty^ 
which seems to me insurmountable, had 
not existed, I still might have felt consi^ 
derable embarrassment in decreeing spe- 
ci6c performance of this paper, if it were 
an agreement, or an agreement continu- 
ing in force ; for the first provision of it 
is, that the suit commenced in the^ Pre- 
rogative Court shall be discontinued. 
Now in that syit, Mrs. Thornbury waa 
the plaintiff ; and this is a contract sought 
to be enforced againat the defendant, 
tbe object of which is, to compel ber to 
an act which she refuses to do. But that 
is not all. There is so much obscurity 
in the agreement, with regard to tbe 
time during which the ^40 per annum 
was to be paid to Mrs. Thornbury, as to 
create a further difficulty in the way of a 
decree for the plaintiff. Nor am I^ aure 
that a still further difficulty might arise in 
enforcing the transfer of the business 
which this agreement provides for. This 
is not quite a case of dissolution of the 
partnership, but something between a dis<» 
solution of the partnership, and a purchase 
of the business ; and notwithstanding the 
case of Bunn v. Guy, 4 East, 190,^ from 
which I do not mean to express dissent, 
decided as it was by judges of high au- 
thority, I am not prepared to say that it 
is fit that a court of equity, should en- 
force an agreement between two solici- 
tors, that one on retiring from the busi- 
ness shall permit the other to carry on 
the business in his name. Whether such 
agreemetit be or be not within the atrict 
policy of the law, it may be doubtful vrhe- 
ther this court ought to assist it. I do 
not, however, rest my decision on that 
ground ; I mention it that it may not be 
thought that I see no difficulty in that part 
of the case. The bill must be dismissed, 
but it is not a case for coats. 

'Ihomhury v. BeniU, 1 Young & C. (554. 
The following caaes were cited :— Co/e- 
mail V. VfooH, 6 Yin. Abr. 527, pi. 17; 
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Palmnv. 8<»ii, 1 Riwa. & M. 391 ; JK«i- i 
««/y V. Zi«r, 3 Men 441 ; Candler v. 
Candler, Jac. 228 ; J5«wi n Guy, 4 East, 
190; 1 Smith. 1 ; see 4 B. & C. 190 ; 
Axnuirmig v. LeunM^ 2 C. & M. 274 ; 
BaxUr ▼. Ci«io%, 1 Jac. & W. 676 ; 
£oaBe» T. JParfow, 1 Meriv. 4/>9 ; Linger 
V. SmpiM, 1 Sim. & S. 600 ; Martin v. 
JWi/c^tftf, 2 Jac. & W, 413 ; Routhdgt y. 
Grant, 4 Bing, 663 ; 1 Sug. V. & P. 85 ; 
Dot d.. PedgHpA, 4 Car & Pa. 312 ; 
fito&« T. dioore, 1 Cox, 219; Wefford v. 
JBea;z«2ry.l Wils. 118; 3Atk. 603; 1 Ves. 
sen. G 

IN CHANCERY. 
Before the Yicb-Cuancellor of England. 
pKHBUtTON o. Walvord. — ^Dec« 6, 1842. 

VK&enCK~»lXA9I9e— BILL BT DBPBWDAKT APTIB H» 
AMtV^ Aan CAOBS AT IBBOS—PABITISB. 

1. files » Inn aciiost B. for the purpose of vettins 
aside a eertsift deed of sssiirflment, on the ground 
eCftaidi B prnsin hi»answi*r,and ihe»uii is regu- 
Jarif sf issue, when B. files his bill sgsinsi A., set- 
ting forth that first btll and ihe procec^infis thereon, 
neeffn£ the esse made thereon, and ftiriher selling 
if a OMe which would show, thali whether the as- 
aigfimmit was originally good or not, subsequent 
trsnsartions hsd mnde it valid, and praying thai the 
assifmaieiii might be declared good :— Held, upon a 
gaacra l domarrBr for warn of equity, that this wsa 
a good bill, atili B. would be entitled to proceed with 

faJBSUit. 

JoB« Wa&voiid and Tbomaa Barrow, 
since deceased, filed their bill of encn- 
plainC on the 3d February, 1841, which 
wa» afterwards amended on the 6th of No* 
Teaiber, 1841, against the present plaintiff 
Edward Pemberton, on behalf of them- 
selves and all other shareholders called 
the Bmningham Coal Company. The 
bill set forth articles of agreement by 
which the said company was formed, dated 
2d September, 1793; and also ati act of 
parliaoient passed in the year 1836, where- 
by it was enacted, that a general meeting 
of the partners of the said company should 
from time to time have power to divide the 
debts for the time being due and owing 
by the said company, or any portions of 
such debts proportiotially amongst the 
whole of partners for the time being io said 
eompany, burthening eaeh partner with a 
aani bearing the same proportion to the 
sum intended to he raised, wiiich sodi part- 
ner'a share sboald hear to the total num- 
ber of shares in the said- company; and 
after anch divisiotui every person and oor- 



poration who should at the time of such 
divisiou be a partner in the said company, 
should be liable to payment of the sum 
put or burthened upon him and them re- 
spectively ; and stating that the defendant 
Edward Pembeiton was, in and previous 
to July, 1836, the holder and proprietor of 
ninety shares in said company, at which 
time the said company was in debt to a 
very large amount ; and that lie did, in or- 
der to get himself relieved from his liabili- 
ty to contribute to such debt, by deed of 
transfer, dated 29th July, 1836, assign and 
transfer his said ninety shares to the de- 
fendant James Robinson, who was then 
the secretary of the said company, in con- 
sideration of 166/., to be held by him for 
the said company, to the intent that said 
shares might be thereby merged in the 
capital of said company. The bill then 
slated, that in pursuance of said act of par- 
liament, and at three general meetings of 
the paitners of said company holdeu on 
23d June, 1837, the 28th August, 1838, 
and the 12th June, 1840, it was resolved 
that the sums of 40/., 16/., and 20/. per share 
should be contributed by the partners to- 
ward the liquidation of such debt. That 
the plaintiffs had in respect of the shares 
held by them contributed in those propor* 
tions; and that Pemberton, but for said 
transfer of July, 1836, would be liable in 
the like sums per share. The bill then 
charged, that Pemberton, being one of the 
managing committee, knew at the time of 
the transfer the state of the partnership 
accoutits ; that Robinson had paid the 166^. 
out of the monies of the company, and 
without the authority of the company ; 
that according to the partnership articles 
such an assignment was not authorized, 
Robinson not being a bona Jide holder; 
and that the transfer was void in equity, 
and ought to be set aside ; charging also 
that the paitners of the company did not 
know of the said assignment to them until 
the munth of August, 1838 ; and that they 
had never approved of the said transfer. 
The bill prayed that it might be declared 
that saij transfer of the 27th July, 1836, 
was fraudulent and void, and that the same 
might be cancelled, and that plaintiff might 
be decreed to pay the said sum of 166/., 
together with interest thereon ; and that it 
might be declared that he was stit) the 
holder of the said ninety shares, and liable 
in respect thereof as a partner of said coaa- 
pany, to pay the sums of 40L, 16/. and 20/., 
per share towards the debts of said company. 
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The defendant Pemberton, appeared to 
that bill, and put in his answer, but it did 
not appear from the brief what particular 
defence be made by his answer. He now 
filed the present bill against John Walford, 
the plaintiff in the first suit, John Lawrence, 
the secretary of the said company, and the 
•aid James Robinstm, which after statine 
the bill as above stated, and that plaintiff 
had appeared thereto, and put in his an- 
swer to the same ; and that the cause was 
now at issue, and said Thomas Barrow had 
departed this life, and that said John Wal- 
ford had since given his rule to produce 
witnesses, and plaintiff had taken out a 
commission to examine witnesses, but that 
publication had not yet passed ; then pro- 
ceeded to make out a'case of this descrip- 
tion. That he had in the month of April, 
1R35, sold to Philip Henry Witton, who 
was at that time the general manager of 
the company, sixty shares in said company 
at 21. per share, and also thirty other snares 
in said company, at 1/. 10#., which pur- 
chases were afterwards adopted by the 
committee of said company ; that the mana- 
ging committee of said company knew of 
the transfer of the 27th July, 1835, at the 
latest as early as the month of August, 
1835 ; and that they had, by various deal- 
ings and transactions, adopted and approved 
of the said transfer, which, at the time of 
such transfer, was made at the regular 
market price of the shares in the said com- 
pany ; that in fact it was the common course 
of the company to purchase shares, which 
were to meree in the capital of the compa- 
ny. The bill then charged, that, by the 
said act of parliament the secretary of the 
said company was constituted the proper 
person to sue and be sued, but that here 
the company put forward two of its irem- 
bers to sue, which would have the effect of 
preventing plaintiff having, in the first suit, 
the discovery from the company which 
would be necessary to enable him to prove 
his case ; and that the company had refused 
to allow him to inspect their books or mi- 
nutes of the managing ccimmittee meetings 
from which he charged it would appear 
that the committee had adopted the trans- 
fer. The bill then prayed that the said 
James Robinson might be decreed to be a 
trustee for the said company of the said 
ninety shares so transferred to him, in and 
by the said transfer, dated s^7th July, 1S35. 
The defendants to this bill put in a ge- 
neral demurrer for want of equity ; and a 
further demurrer on the ground that there 



was no personal representative of Philip 
Henry Witton, before the court. 

BetAel and TV. T. S. Daniel, for the de- 
murrer. — If such a bill as this was to be al- 
lowed it would be in vain to make rules of 
pleading. The same principles that decided 
the case of Colclough v. Evans, (4 Sim. 76.) 
must govern this case, namely, that where 
the original suit is at issue, a party cannot 
by filing a bill obtain evidence in that suit 
which he could not obtain in the first suit, 
according to the rules of evidence. This is t 
perfectly idle and useless bill. Looking at it 
as an original bill, it prays a relief which is 
useless and unnecessary, and would be de- 
murrable for want of equity ; it is purely an 
enlargement of the defence of the first bill. 
The original bill impeaches the assignment 
which is to be taken as good until the plain- 
tiff in the original suit proves its invalidity. 
The second bill only asks thiit that assign- 
ment may be declared to be good. If a bill be 
filed to do that which is unnecessary, it ousht 
to be dismissed. (Hilton v. Barrow, 1 Yes. 
jun, 284.) If the answer to the original bill 
be inconsistent with the allegations in this 
bill, then this bill is clearly bad. If the alle- 
gations in this bill are consistent with the 
answer, but are an additional defence to the 
first bill, then the defendant places himself 
in conflict with that rule of pleading which 
says, that afler answer the defendant can- 
not vary hisdefence without the special leave 
of the court. Where the defendant reliea 
upon matter which is a defence to the origi- 
nal bill, it ought to be by supplemental an- 
swer. {Berkley y, Ryder, 2 Ves. sen. 533.) 
The personal representative of Witton 
should have been made a party to this suit. 
Vice-Chakcellor, without hearing counsel 
in support of the bill. — There is nothing in tfaie 
case ; as to the objection for want of parties* this 
bill does not ask to have the transaction with 
Witton established ; tbat transaction is merely 
Slated as a circumstance, a fact of evidence ; it 
was intended to corroborate the general propoei- 
tions that the sales had been adopted by the man- 
aging cotnmiltee. Then as to the other qaestton ; 
this bill sets forth the first billi and then in efieet 
denies the facts which are to make out the plain- 
tiff's case in the first bill ; and then» for the pur- 
pose of showing a good defence to the case in any 
view of it, it states facts which go to show this — 
that whether the transactions were originally right 
or not, the company had adopted them ; then H 
prays tbat a particular transaction may be de* 
clared to be good. Suppose that the plaintiff in 
the first bill should think fit to dismiss that bill 
without brioging it to a bearingi would not the 
defendant have a right to go on with his second 
bill ? I think he would. I must overrule the de- 
murrer. Demurrer overruled. 
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Wiik Itbutrations dravm from the Law of 
Constructive Appearance, as regulated by 
statute in the State of New York. By 
the author of ^ An Introduction to Legal 
Science" 

ARTICLE I. 

If the clerk of a law office or a recently 

admitted attorney ever experience anxiety, 

perplexity and Texation of spirit, it is when 

he first attempts to grc^e through the laby- 

linth of practice. He resorts to the books, 

those silent advisers which neyer reproach 

one for oae^s ignorance, bnt alas ! these 

often fiiil him. They tell him such and 

such things mnst be done, but the modus 

operandi of their accomplishment is what 

toe tyro would little dream of, and he never 

feels entirely safe without putting sundry 

questions to an experienced practitioner. 

As books of practice have usually been 
compiled and digested, who would read 
them except from necessity? They are 
not wrought into well-arranged, phyloso- 
phical and systematic treatises, ovef which 
an elegant, profound, and finished legal 
mind can ponder with satisfaction. The 
reader finds his reasoning powers unoccu- 
pied, and his memory burdened without re- 
lief from the beauty of system, appearance 
of utility, or the sanction of reason. This 
need not be so. The science of law 
abounds in precise definitions, and some 
reason of justice, policy', syraetry, stabil- 
ity or convenience, always exists for every 
step taken in the progress of a suit. How 
far these reasons rest upon solid founda- 
tions, are other and far different questions, 
and famish ample field for discussion. 

Our books of practice most in use, do, 
not even contain a definition of their sub- 
ject. We may therefore be excused if we 
attempt to supply the deficiency. 

Practice, regarded as a branch of law- 
learning, is the formula or ceremonial of 
condacting suits or prosecutions in courts 
of justice. Judge Bouvier, in his excel- 

19 



lent Law Dictionary, has given a definition 
somewhat morje extended. He defines it 
to be " the form, manner and order of con- 
ducting and carr3ring on suits or prosecn« 
tions in the courts, through their various 
stages, according to the principles of law, 
and the rules laid down by the respective 
courts." This definition was complete at 
** stages^ the remaining clauses having 
reference to the law from which it is de- 
rived. 

The objects of the several steps taken, 
and formula used in conducting practice, 
are principally three. 

1. To secure equal justice to the par- 
ties, so that no unfair advantage may be 
gained by one party over the other, from 
the manner of conducting the legal con- 
troversy : 

2. To enable the court to despatch the 
business coming before it, with order, facil- 
ity and promptitude: 

3. To place upon record a full and un- 
deniable history of the whole proceeding. 

These important results have not been 
been gained all at once by any sagacious 
individual ; but, like every other branch of 
law, have grown up from time to time, from 
usages and rules of courts, and legislative 
enactments. The details are very differ- 
ent in different countries, and in different 
states in our own country. This diversity 
in practice conclusively shows that there 
are many ways of doing legal as well as 
other business ; but it does not so clearly 
point to that which, in itself considered, 
would be best. Some regard expensive 
and protracted litigation as a salutary 
check to the too combative spirit of the 
litigants. Others think that justice should 
come to every man's door, and flow as 
freely and cheaply as Croton water. It is 
undoubtedly true that the legal profession 
as such, whether from interest or disposi- 
tion it matters not, is like the professions 
and trades generally, highly conservative. 
Its members cling to the antequated, in- 
convenient, contiracted, and often patched 
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edifice erected by their ancestors, and 
really think, with Lord Coke, it is **the 
perfection of reason.'^ We say nothing 
of the cheap, direct and simple course of 
practice adopted by the New England 
States. Their puritan ancestors were re- 
formers. But in New York, and in many 
of the other states, the English Practice 
was adopted as nearly as circumstances 
would permit. 

'WYaX has been the effect of this upon 
the learning of the profession ? A student 
in one of the New England Sutes is usually 
required to pay a high fee for tuition, and 
devotes his time to the study of the law as 
a comprehensive science, and seldom reads 
a book of practice, knowing that this is 
so simple that it can be learned after he is 
called to the Bar, and as occasion requires. 
He tnay become well qualified if he choose, 
to practice as a counsellor, when first ad- 
mitted ; but in New York a student is also 
a clerk, and frequently receives a moderate 
salary as such. The range of an exam- 
ination for admission as an attorney, deter- 
mines the course and extent of study pur- 
sued by a large majority of the students. 
This being limited almost entirely to Prac- 
tice, a knowledge of this is sufficient to 
secure a creditable examination. A friend 
of the writer, a counsellor from one of the 
New England States, remarked that he 
had been much in law ofiices in New York, 
and had never had the luck to catch a law 
student engaged in the study of a treatise 
on law, or in the investigation of a law 
question.* If practice be so much the ob- 
ject of study, it should at least be made as 
attractive as possible. It should be made 
clear, plain and systematic, supported by 
reasons, and enlivened by critical and his- 
torical ornament. But the historical part 
should never be presented to the mind of 
the student until he has learned the present 
praqtice. This is to be carefully treasured 
up for use, and is best grappled before the 
learner become fatigued with the history 
of a series of changes. 

We remarked that one of the objects of 
practice was toieave upon record a history 
of the proceedings. Judgments in the 
courts whence obtained, are, it is unneces- 
sary to remark, the highest evidence of a 



* Then tre a few Law Offices which are hono- 
xable exceptiona to ibis remark. 



debt ; and when once obtained, are often 
sent to other states or countries in pursoit 
of the debtor, to be> again sued. They are 
therefore subject to examination to see 
that they furnish evidence of being recov- 
ered upon neat principles of justice.— 
There are, therefore, certain great princi- 
ples of international law, if I may be al- 
lowed the expression, in relation to judg- 
ment records. They should at least fur- 
nish information of the court, the term 
through which the proceedings were car« 
ried and when closed, the names of the 
parties, the process, the^ fmptaranM of 
the defendant, the cause of action, and 
judgment rendered, signed by the proper 
officers. Judgments being required to con- 
tain these particulars at least, and as mnch 
more as belongs to the history of the suit, 
have not been subjected to change with 
every change of practice, but remain suIh 
stantially the same as they were many 
centuries since. If Lord Coke could now 
drop down from the world of spirits, and 
examine a record in the Supreme Court of 
New York, he would find himself quite at 
home ; but he would be sadly puzzled to 
practice in our courts^ 

The truth is, that legislative enactments 
and rules of court have left the record al- 
most untouched. But they have aOowei 
this record to be satisfied hy a series efca^^ 
struetive acts. This has given rUe to a 
great deal of the perplexity and intricacy 
of practice. 

Appearancey'^ for instance, when plead- 
ings were ore tenus, was an actual pre- 
sence of the defendant in court. The re- 
cord still states the ikct. No proceedings 
on the merits of the case can be had until 
the defendant is in court to answer for him- 
self ; and appearance is defined to be the 
first act of the defendant in court. It is 
an act of obedience to the process of the 
court. If, when in court, the defendant 
will not answer, the court will presume he 
has nothing to object, and a judgment for 
default in not answering may be rendk-ed. 

We will notice the sevend ways in 
which constructive tappearanee may be 
made in the Supreme Court of New York ; 
and the same is substantially the case in 
the other courts of inferior jurisdiction. 
Perhaps legislative enactment has gone as 
far to legalize constructive appearance as > 
it has in any other branch of what may 
be torme4 legal fiction. As these con- 
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HISTOKT AMD PllACTICJB OF 
INJUNCTIONS. 

AancLs iii« 
Lar as aow coasider the coauiKm ia* 
staaee of iDJaactioa granted agaiast the 
tiial ef aa aclioa, natit after diseoveiy has 
beeaobtaiaedinaCeimof Equity. There 
the qaesiioa is, whether the discorery 
soaght ia aeoeasary for the fair trial of 
the aetida! A Coart of Lawdoea not 
oompel one saitor to lafonn the other what 
he peraonally kaowa concerning the mal* 
ter at issoe. Bat it is a doctrine of a 
Coon of Equity, thait where two parties 
aia ia Utig^tion, each ahall bare the pow- 
er of ^aminiag the ether aa to all the ia- 
ftmaatioa wUch he poaseasea of his ad- 
▼ecsary's title. Where the proceedings 
take pjace altogether in equity, the object 
is attuned on either side by bill and croaa 
UH Where they coQinMBce at law, 
either par^ may at once file hia bill for 
disooTery, and hare legal proceedings 
stayed imtil the answer has come in. 
Than while there, are legal rights to be 
latisfitfd at law, diere is also an equitable 
light, aamety, the right of each saitor to 
the discovery of so mndi eVidenoe ia sap- 
put of liis owa title as is known to lus 
adreraaiy. To all thess difierent rights 
sAct is to be given. As the value of the 
equitable right will be entirely lost, if the 
diacovary ia not given before the trial 
takes l&ce, the trial is stayed; or, in 
ether words, the satisfaction of the legal 
ri|^t is suspended in the mean time. 
Still it ia suspended only for so long a 
time as may be required for the attainment 
of the eqaiuble right ; for as sqon aa ever 
the discovcvy hss been given, the trial 
proceeds widiout iurtfaer interruption. 

Ia some eases an injunction is prayed 
agunstaa action until after aome relief 
.aflbided in equity ; for dzami^e, 
Rawson v. Samuel^ affords a 
good inatance for the examination of equi- 
table doctrines upon a caae of this kind. 
There the plaia&Ob at law brought their 
actioB agmnst the phiatifls ia equity for| 



breach of their eontract to accept certain 
hills : whereupon the pbdntifs in equity 
filed their biU for a discovery and an ac« 
count of their seoeral transactions bee ween 
the parties. Lord Cottenham stayed the 
action tUl the discovery had been given. 
Afterwards it was asked that the actions 
ahould be further stayed till aftw the ac- 
count had been given. His lordship then 
entered fully into the circumstances of the 
case, and examined the several pointa to 
be tried in the acticm, that he might see 
whether the relief ought of necessity to 
precede the trial : — 

'* The application* now is, that the trial 
of the action may be postponed until the 
account itself sl^all have been taken ; and 
for the purpoae of showing that there is 
some equity to suspend the trial, two of 
the pleas, and two only, have been refer* 
red to. The first is that which alleges 
that the plaintifis were not bound to ac- 
cept bills, when the balance was against 
them, and that there waa such balance 
still due. Now upon that plea the issue 
denies that it was part of the contract 
that the liability to acqepi should be limi- 
ted to the cases in which the balance was 
in favor of the plaintifib. It is quite clear 
that the account haa nothing to do with 
that. The next plea is that in which it 
is pleaded that the defendant charged 
higher prices for the goods than he ought 
to have charged under the agreement, and 
that by so doing he obtained from the 
plaintiffs acceptances for a larger sum 
than by the contract he was entitled to ask 
for. If that be proved, and be an answer 
to the sction, it must be so independently 
of the result of the account, which cannot 
possibly be material to the trial of that 
issue. Then why is this Court to inter- 
fere with the trial of the action T This 
Court jias no jurisdiction over the subject 
matter of the action : it cannot try the 
damage sustained by the breach of the 
cmitract : that must at aome time, in some 
shape or other, become the subject of in- 
vestigation at law ; and, the answer being 
sufficient the parties have aow got all the 
discovery they can get bom their oppo- 
nenta: the discovery is now complete. 
Not only therefore do I not see any rea- 
son for interfering with the trial, but I do 
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not see what rigbt th» CiMirl hts to inter* 
fere with it, or whst joritdiction it has to 

Ssyent a party, who claims a right to 
raages for -a breach of contract, fioro 
proceeding to establish that claim in the' 
only way in which it can be established, 
namely, by an investigauon before a jury." 

It will be observed, that this was a case 
in which all the defences which could be 
raised by the plaintiff in equity, were de- 
fences which would be determined in a 
trial at law. There are, however, other 
cases in which a part of the defence be- 
longs to a legal and a part to an equitable 
tribunal : for instance in Bamatd r, Wal" 
Us, The action at law was an action of 
trespass. The defence was three-fold ; 
first, license from a third party t secondly, 
license from the plaintiff at law : thirdly, 
acquiescence. The two first defences 
were purely legal. . The third was a ques- 
tion for a Court of Equity. Lord Cottan- 
ham thus states the practice of the Court 
. applicable to this class of cases :* 

*' I apprehend, however, that it is the 
course of the Court, where the question 
depends partly on a legal title, and partly 
on an equity, which will arise only in the 
event of that title being decided in one 
way, either to require that the party ap- 
plying to the Court for its interposition 
should admit the legal right of the other 
party as in the case of giving judgment in 
ejectment, which is the common insta;nte, 
or if circumstances are not such as to en** 
able him to do that, then to allow the ac- 
tion to go on, in order that the legal rights 
Of the parties may be 'first ascertained, 
and that he may then come to this Court 
to apply those legal rights. This I appre- 
hend to be the regular course of proceed- 
ing, and it is a very wholesome practice. 
It occasions no loss of time, and it has 
moreover this good efiect in a case like 
the present, where the plaintiff in equity 
is in possession of the easment in dispote, 
that, if the parties come back to this 
Court after the trial at law, I shiJl then 
know what amount of damages has been 
assessed, and shall have an opportunity of 
securing in Court that which at law shall 
have been decided to be a full compensa- 
tion for the easment ; whereas at present 
I have no means of fixing upon any sum 
to be paid into Court." 

• Sanurd V. WgUit, 1 Cr. tnd PW 90 



Thus; Loid CottenlMMtt allowed die yar* 
ties to settle the question between then, 
so far as they were' fit for a legal tribunal, 
and reserved to himself the decision of 
the equitable question at some future tiuM, 
in case it should ever. become neceeeary. 
It was quite possible that the defence, 
founded upon asquiescence^ might tenni- 
nate the action as decisively as the de> 
fence founded upon licence. But the doc- 
trine of acquiescence was not to be intro- 
duced, unless the defence fay Uoenee bad 
proved to be unsueceesfol. The entire 
piEOceeding was, if possible, to be confined 
to law ; the party okimihg the eqoily was 
not to turn it to account until afkei hie had 
ascertained that his position in a conit of 
law was altogether untenable. We may, 
however, mention another case in wliich 
acquiescence has produced a largrenter 
effect ; a case, on which we shall speak 
at some lengdi, as, with the exceptioii of 
two old cases, it is. a cane of the first im- 
pression, and hc^da out ta aU peraons a 
very important warning not to irieep npon 
their rights. 

It has been frequently decided,* diat a 
party having an equity loses that equity 
as against another peraon, by permitting 
him to go on dealing with pKoperly in ig- 
uiMrance of such equity ; that is, if A is 
erecting works which are calculated to be 
a nuasance to B, and B watches him in 
the progress of the work, and never as- 
serts an equity which of right belonga to 
him to prevent the comf^tion of the 
wiM-k, he will not be allowed to assert it 
after he has permitted A, without giving 
him any notice or- warning, lo incur vaai 
ejq>ense. 

The case of Williams v. Jersey advan- 
ces one step further. There the ls«lies 
of B not merely destroy any equity whkh 
he might have originally possessed, bnl 
actually confer upon A an equiQr which 
he would not otherwise have poasenned. 
The Duke (^ Beaufort had obtained n 
piece of land from Lord Jersey, by ran- 
king an exchange. Some question wns 
raised, whether, at the tiuM at whieh the 
exehange was made, distinct notice wan 
not given to Lord Jersey that the object 
of the duke in making the exchange was 
to erect coj^r works upon the land which 
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he ihus aoquif ed. Bui tbe jodgmtot was 
given withost reference to this poiat. Tlie 
fiieeiio& decided was upon Lord Jereey*8 
emiesioii to gWe notice of hie equitj. 
He had brought his action against Mr. 
Williams, the lessee of the duke, a&er the 
works had been erected at vast cosl| apd 
ineoBTeiuence, with his full knowledge 
and without any inteiposition. on his part 
to put a stop to them. Lord Cottenham, 
referring to the effect of laches which he 
had previously mentioned, explained the 
point then to be decided, in ^e following 
terms :• 

'^Ceitainly it ie a difficult question 
whether such an ^miiaaion could give the 
adverse party an equity to prevent the 
party concealing his right, or apparently 
acquiescing in the nuisance, from asserting 
his title at law to compensation for the 
nuisance when effected. 

Two cases, and only two, were men* 
ttoned as precedents on which the Lord 
GhanceUor might issue the injunction. 
The report of them may be fully stated, as 
it lies within a very small compass :t — A 
diverted a water course, which put B to 
gree^ expense in la3nng of sooths, &c,, 
and the diversion being a nuisance to B, 
he hrongfat his action ; but an injunction 
was decreed ugon a bill exhibited for that 
mirposey it being proved that B did see 
me ivork when it was carrying on, and 
eonaived at it, without showing the least 
disagreement^ but rather the contrary. 
Short V. Tavlor, in Lord Somer's time, 
was cited, which was^^— Short built a fine 
hoose ; Taylor bogan to build another, 
but laid part of his foundation upon Short's 
land. Shan seeing this, did not forbid 
him, hut on the contrary very much en- 
eottcaged it ; and when the house was 
built, he bfott^t an action ; and Lord So- 
mers granted an injunction, and said it 
was but jnst and reasonable ; for being a 
nuisance, eveiy continuance is ji fresh 
nuisance, and so he would be perpetually 
liable to actimis, which would be hard 
when he was encouraged by the party 
himself." Lord Cottenham considered 
these cases as distinct authoriiies upon 
the case before him. ^ I think,'* he said, 
it is impossible after those two cases to 
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say that a paity may 4Bot so eneewafe timt 
which he afterwards complains eif as a 
nuisance, as not only to preclude him from 
complaining of it in this Court, but to give 
the adverse party a right to the ioterposi* 
tion of this Court in the event of his com- 
plaining of the., nuisance at law.'^ The 
case came on upon demurrer, which h,e 
overruled upon these considerations. 



THK IaAW of joint STOCK COM- 
PANIES. 

MAXIMO CALLS. 

Wb have given the whole of the cases 
which present new points connected with 
the law of Joint Stock Companies, a sub- 
ject of very considerable importance. We 
now direct the attention of our readers to 
the following case : 

A bill for forming a dock company passed 
the House of Commons before three-fourths 
of the capital had been subscribed. As 
the orders of the House of Lords required 
the proportion of capital to be subscribed 
before the bill could be brought into that 
House, certain of the subscribers to the 
undertaking subscribed for additional 
shares in order to make up the deficiency. 
Those person^ afterwards signed » me- 
morandum declaring that the additional 
shares were to be held in trust for the 
company. The bill was then brought into 
the House of Lords, and passed. One of 
the sections provided that on the trial 9f 
an action to be brought by the companj^ 
against a shareholder for money due on a 
call, it was only necessary to prove that 
such call was made, and that twenty-one 
days' notice of it was given, without prov^ 
ing the appointment cf the directors who 
made the adl ; and that the company should 
therefore be entitled to recover, unless it 
should appear that the call exceeded 5/. 
per share, or that th^ required notice had 
not been given. At the first meeting of 
the company, directors were chosen; at 
another meeting it was resolved that the 
trust declared by the memorandum of the 
additional shares should be annulled, and 
that those shares should be transferred to 
the secretary for the use of the company, 
but the members present at those meetings 
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dM U9$ hold Ae Bmnber of aburea reqairad 
lo constitute a valid meeting, ezcluaiTe of 
tlie additional afaarea. Afterwaxda the di- 
Te<Stora having made a. call, the company 
twooght an action against one of the erigi* 
nal aubacribera for the amount of it, where- 
upon he filed a bill to restrain the action, 
aUeging that the additional subscription 
waa fraodidently made, and consequently 
the meetinga were not duly constituted, 
and the appointment of the directors who 
had made the call, and the other proceed* 
inga of thoae meetings, were inralid, but 
tfaZt by the special provisions of the act, 
he was prevented from giving evidence at 
the trial of the action to show that the 
iq^ipoitttment of the directora waa not duly 
nude. A demurrer to the bill for want of 
equity was allowed. ** The question is," 
said Sir L. Siadwett, Y. C, " whether the 
House of Lords had not good reason at 
the time to be satisfied with what has been 
done ; and I must say that nothing appears 
on the face of the bill which tends to show 
that that subscription which these gentle- 
men made is to be considered as a fraud 
and a nullity. The conclusion to which 
the court ought to come upon this part of 
the case, would rather be this, via;., that 
the subscription was good, and that the 
means taken to escape from the effect of 
it were void. If, (which I do not admit,) 
the true efiect of tne memorandum was to 
enable the parties who had subscribed, to 
escape from their aubscriptions, I think 
this court, as well as every other court, 
would say, that the first act was good« and 
the second void, ai^d that therefore those 
parties remained bound to make good their 
subscriptions. Then, if that be so, the 
meetings which took place were not ille- 
gal or pretended meetings, but were pro- 
perly constituted according to the requisi- 
tions of the act, as at each of those meet- 
ings there were present ten persons, or 
more, holding collectiyely 1000 shares at 
the least, notwithstanding any reservation 
in their dwn minds that they would, if they 
could, get rid of the obligations imposed 
on them by their subscriptions. Then that 
being the case, the whole bill fails, because 
it is nothing to say that it became apparent 
that the undertaking had utterly faUed and 
become a bubble. There is no one fact 
alleged to show that it has become impos- 
sible to cany the act of parliament into ef- 
fect, any further than as it may be said 



there is a difficulty in raising the rateey 
required for that purpose. But I do noi 
see any difficulty represented as to raising 
the money, except the difficulty whiiA the 
plaintiff has himself created, because he 
is sued at law, and does not choose to pay, 
and then files a bill to evade the payment : 
that is, to a certain extent to create a dif- 
ficulty."— -Mon^^^ V. Grand CciUer Ihek 
Company ^ 10 Sim. 519. 



SUPREME COURT. 



Before the Hon. William Kent, Judge of 
Uie Fmt Cirevit. 

SPECIAL TERM-Jitiu, 1843. 

ALZXAN0ER V. LOVOHXOW. 

PKACTIOB. 

A Dafenduit caiinot be held to bail in an action of 

Slander. 

The suit in this ease w&s for slaader, 
and was commenced by bailable eapiaa. 
Application having been made to Judge 
Lynch, an order was granted by hitn to 
hold ^e defendant to bail in the sum of 
$750, who was thereupon arrested. 

Motion was now made todiseharve the 
defendant on filing common bail. Tiie af- 
fidavit of the defendant did not deny the 
slanderous words charged to have been 
spoken, nor show any fact as apeeial 
ground of discharge other than what must 
arise in ordinary cases. 

The only point rused by the defendant's 
counsel was, whether the practice of the 
Supreme Court to hold to bail in actions 
of slander was or not abolished ? 

Several points were raised by the coon* 
sel for the plaintiff as to the regolarily of 
the motion, but they were decided agasnsi 
him, leaving the Haked queation of the 
bailable or non-bailable character of the 
action of slander for the opinion of the 
court. 

The case was folly and ably aigued. 

CrottM, for the defendant. 

Silas JoTMS^ for the plaintifi*. 

Kent J.-^I .am of opinion that the de« 
fendant ought to be disohSTged fmm one- 
tody on filing common bail, without costs 
to either party. This practice in the Su- 

Cme Court was established early, and 
been confitmed in several eases. — 
2 CaimSf 47 : 2 Jokn,^93 ; and 20 Jokn- 
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jm, at? ; nor do I peroeiye Uuit the Ra* 
vioed Siamtes in ^ir piomions Tospeet- 
iDg Judges' oiAwpf )iaYe allered due jpiBC^ 
tice.— (2 R. S^ 348.) 

IN CHANCERY. 



Before the Hon. RxudsN H. Walworth, 
Chancellor of the State of New Yoik. 

JBvER T« BvKR—Mank 7, 1843. 

APPEAL B02n>-^8TAT OP PBOCBSDIIfOS ON APPBAL. 

A bill WM filed by eompUioant tgaintt hoc bvfbaad 
lor a limited divoroe. She obiiuned a decree of 
eeparation aod for alimoajr from the time of the 
commencemettt of the soit tad for the arrears, 
up to the IMi October, 1848, at the rate of 
$10,000 per anmun, together with the costa of 
aoi^ to be paid immediatelj and at the w/ae rate 
darins the natural life of the complainant, and 
ihe aflowance for alimonj was directed to be se- 
cured to the complainant for her separate use. 
The arrears of aUmony and the cbots of the suit 
not being paid, the complainant's solicitor en- 
poUed the decree and aned oat execution for ihe 
amount doe, sAd the sheriff thereupon levied 
upon the defendant's property. After the levy, 
and jnior to a sale, the defendant appealed to 
the Court of Errors, and he executed an appeal 
bond to his wife, with two sureties approved of 
by an Injunction Master to pay the costs of the 
appeal, and also a bond to her with sufficient se- 
curities to prosecute his appeal and to pay such 
amount as might be decreed, if the decree sbouM 
be ofiruMd. On af^licatioo by the defendant 
to stay proceedings sgainst him, pending the ap- 
peal to the Couxt of Errors : It was held that 
the appeal bond should have been given to the 
next fnand of the complainant, or to the register 
of the court aa her trustee ; leave waa however 
granted to amend by filing a new bond to perfect 
appeal, or to deposit ihe amount with the regis- 
ter, nunc pro tunc. 

Held, also, that the bond given to secure the 
amount of alimony agreed to be paid aa well aa 
the arrears then due was insufficient, but that 
execution might be suyed upon giving a fresh 
bond to the register, or next friend of the com- 
plainant, with sufficient sureties — the stsy of ex- 
ecution to be upon condition that the ad interim 
alioiony be paid aa directed by the former Older 
of the court, and to be deducted from the amount 
of the permanent alimony decreed to be paid, if 
the decree was affirmed ; end the complainant's 
solicitor was to be st liberty to proceed to en- 
fene the giving the security for future alimony 
under the other branch of the decree, unleas the 
defendant should stay proceedrogs pendins ap- 
pe^ by giving the security and filing it with the 
register, to abide the final decision of the sppel- 
late court. 

Thi« waa an a|^Iication on the part of 
the defendant to stay the proceedings upon 



a decree againal hia, pending aa appeal 
to the Court foi the Correction of Enora. 
The bill waa filed by the wife against her 
huaband for a limited divorce, or aepara* 
tion from bed and board. She obtained « 
decree of aeparaiioni and for alimony from 
the time of the commeneement of the amt ; 
the arreara up to the 12th of October, 
1842, at the rate of $10,000 per ananoH 
together with the costa of auit to be paid 
immediately, fnd at the same rate during 
the natural Ufe of the oompbipant, to be 
paid quarterly. The decree ako directed 
that the allowance for alimony ahoold be 
secnred to her for her separate use through 
the medium of a trustee } with liberty for 
her to dispose of the same aa she pleaaed 
at her death by an inatroment in the nature 
of a will, and notwithstuiding her cover* 
ture. The arreara of alimony and the 
costs of suit not being paid, the oomfdaia* 
ant's solicitor caused the decree to be en* 
rolled, and took out execution for the 
amount then due, aa authorized by the 
terms of the decree; which execution was 
levied by the sheriff upon the property of 
the defendant. After such levy and before 
the sheriff had proceeded to aell, die do* 
fendant appealed to the Court for the Cor« 
rection of Errors. He executed sn ap« 
peal bond to his wife, with two sureties 
approved by an injunction master, in the 
penalty of $250, conditioned to p^r the 
costs and damagee which might be award* 
ed against him. upon the appeal; which 
bond was filed with the register. He alee 
executed another bond to hia wife, with 
two sufficient sureties, in the sum of 
$60,000, conditioned to prosecute his.ap» 
peal and to pay the amount decreed to be 
paid if the decree should be affirmed, and 
to abide and obey the order of the Court 
for the Correction of Errors, to be made 
upon the aobject of such appeal. This 
bond was also approved by the injunction 
master and filed with the register. 

W. Hay and D. Wright, for the appeU 
lant. 

S. Stevens and C Suoens, for the re* 
spondent. 

The Chanosllor.— Although the sta* 
tute requires a bond to the adverse party 
upon the appeal, the bond must be given in 
such form as to be valid, and if a husband 
cannot give any bond to his wife which caa 
be legally enforced in her name, the ajmeal 
bond must be given to her nest6iead» oc 
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to the register of tbe court, or to some 
otlier trustee for her use and benefit. By 
the common law the husband and wife are 
considered one person ; and a bond given 
by the husband to the wife would be inva- 
lid, as he cannot covenant with her. ( Cov 
entry's Coke, 112.) If a man gives a bond 
10 a feme sole, and afterwards marries her, 
the bond is discharged. So if she marries 
one of the obligors in the bond. {Cam. 
Dig. Baron and Feme, D; 1.) The wife 
is undoubtedly the adverse party in this 
case, and if it was an appeal from a decree 
granting an absolute divorce, an Appeal 
bond given to the complainant in her own 
name would be valid. For if the decree 
ahould not be reversed upon the appeal, 
ehe would be considered as a feme sole 
from the date of the original decree ; and 
if it was reversed the condition of the 
bond would have been complied with. But 
in the ctase under consideration, I think 
^e bond /should have been given to the 
next friend of the complainant, or to the 
register of the court as her trustee ; which 
would have been a sufficient compliance 
with the statute requiring a bond to be 
given by the adverse party. The appel- 
lant, however, may amend by filing a new 
bond in the penalty of $250, to perfect 
his appeal, or bj depositing the amount in 
money with the register, nunc pro tunc. 

If the amount of alimony decreed to be 
paid hereafter, as well as that which is 
now due and payable, is necessary to be 
secured, to make the appeal a stay of the 
execution for the amount now due under 
the provisions of the 28th section of tbe 
statute relative to appeals, (2 R. S. 606,) 
the bond in this case ts wholly insufficient. 
For the amount now due and that which 
Will probably become due during the resi- 
due of the respondent's life according to 
the usual tables of nnortality would be at 
least equal to the penalty of the bond. I 
am inclined to think, however, that in such 
a case as this the execution for the amount 
which is now due should be stayed by giv- 
ing security by a bond in double that amount 
—but thai will not stay the execution 
of process of sequestration, to compel the 
giving «f security to the trustee of the re- 
spondent, for the payment of the future 
alimony ; unless such security is given in 
conformity with the decree, and deposited 
with the register to abide the final decree 
of the Conn for the Correction of Enora ; 



as required by the 84th section of tho sta- 
tute. The decree in Ak ease directs the 
payment of money ; and also requires the 
execution of certain securities in traat to 
secure future payments. In such a case, 
in order to stay the proceedings upon both 
branches of the decree, the provisions of 
both sections must be complied with ; and 
if only one pf them, wUck is applicable 
to one part of the decree« ia a>mplied 
with, it will not stay the proceeding under 
the other part of the decree appealed 
from. 

Although the execution of a bond inder 
the provisions of the 82d section of the 
statute relative to appeals, does not of it* 
self stay the sheriff from proceeding upon 
an execution which had been previously 
issued, the court in its discretion may di- 
rect the execution to be stayed upon the 
giving of such security. There must, 
therefore, be an order to stay all further 
proceediuffs' upon the executien in the 
hands of the sheriff, upon the execution 
of a new bond to the register or to the 
next friend, in trust for the complainant in 
the penalty of at least fifty thousand dol- 
lars, with two sufficient sureties to be ap- 
proved by the proper officer and ffied with 
the register, within ten days. This stay 
of the executicm is, however, upon the con- 
dition that the ad interim alimony is paid 
from time to time as directed by the fbr- 
mer order of the court ; and to be deduct- 
ed from tbe amount of permaraent alimo- 
ny decreed to be paid, it the decree of this 
court is affirmed upon the appeal. 

But the complainant's solicitor is to be 
at liberty to proceed to enforce the giving 
of the security for Aiture alimony under 
the other branch of the decree unless the 
defendant shall think nroper to stay such 
proceedings pending the appeal by giving 
the security and filing it with the register, 
to abide the final decision of the appellate 
court. 

Superior Court. — ^Abolition or thb 
30th Rule.— On the first day of the last 
May term of the Superior Court, the 30th 
Rule was abolished. The rule was **the 
party who has obtained a default, may at 
any time after four days shaU have olapsed, 
enter a rule for the proper judgment," so 
that judgment may now be entered imme* 
diately'after entering the defatilt in this 
court. 
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Before the Hod. Lvwib H. Sakdtord, As* 
sistaat Yica-^Ckan^allor of the Firat 
Circirit. 



CuKxiNo and Pollock ▼. Williamson 
&nd oihefB.-^April 15, 29, 1843. 

corrflTBucTXOif or powssb. 

L Wbefe the owncn of water Iot« executed a 
power aathorizio)^ their attorney to fill up and 
reclaim the same, aad to raise money by mort- 
gage of the premiMfl that might be necessary to 
accompliili tbat pbject, or for the improvtment 
of the eeUte; and tbo attorney in 1B3C cuq- 
tracted for the 6]lin^ of a part of the lots, the 
work to be paid for m cash from time to time as 
it pi ogt eaa ed, aad in 1840 after the wotk wa« 
done, uie attorney being unable to raiae money 
br mortgage of the premises to pay the balance 
doe to the contractors, mortgaged a part oi the 
premises to the contractors, to secure the pay- 
ment of sueh balance : It was field thst the 
mortgage was a valid ezeeutien ef the power. 
n. One of the eoDstitaents wae a manied woman, 
and described in the power as residing in this 
State. The power was executed by her in 
Scotland, and m the mortgage her residence was 
stated to be in Scotland. She was in JSnrope 
whan bet answer was put in, and it did not ap* 
pear that she had haen in this State since the 
date of the power: It wee keli, that she was a 
resident of Scotland, and the power valid under 
the act of 1836. (Laws of 1885, p. 915.) 
in. Anofberof tlie eonstttueata was a trustee un- 
der a nainage aettlement, by which he was an- 
thorized to grant, bargain, sell, alien, and con- 
vey in fee simple, any of the real estate, and to 
invest the proceeds in stocks, &e. whenever the 
beneficiaries *vere minded to have it ^one : Held, 
thMfi tbiadid not aothorixe (ba trustee, with their 
asaeiftt, to mortgage any part of the estate to 
raiae money for its improvement. 
Liability pf the separate estate of a married wo- 
aua ht debu contracted upon the eredit of such 
estate ,eeiisidered. 

The facts of this case safficiemly ap* 
pear in His Honor's opinion. 

W. H. HarrisoHf for the complainants. 

D. 2>. Fieldf for tfae defendants. . 

Ths Assistant VicB*CRANCBLLOit.-* 
This was a biil to foreclose a mortgage 
czeciited by James N. Wells as the attior- 
ney of Charles A. WilUamson, and Cath- 
arine H. his wife, Rupert J. Cochran, and 
Isabella M. his wife, Charles A. WiiHam- 
son, trastee of Mrs. Cochran, ^d Bayard 
Clarke. Mr. and Mrs. Williamson and 
Mr. and Mrs. Cochran, answered, denying 
Che Talidity of the mortgage. The bill 
was taken as confessed by Clarke. The 
noftgaged premises are a part of a large 
tact in the sizteeiith wavd ef the city of 

20 



New Yofk, bounded by the Hudson river, 
whieh was owned by Mrs. WiUianwrn, 
Mrs. Cochrane and Bayazd Clarke, as de« 
Tisees of Mary Clarke, deceased. Pre- 
vious to her maiziage, Mrs. Cochran, with, 
the nssent of her intended husband, rested 
her interest in a great portion of the tract, 
in the defendant Wilhamson in trust for 
her separate use. It was conceded lha% 
the premises in question were included in 
the marriage settlement. On the 7th No« 
▼ember, 1 83d, Williamson and wife, WiU 
liamson as trustee of Mrs. Cochran, Coch* 
ran and wife, and Bayard Clarke, executed 
a power of attorney to Wells, authoriainf 
him, among other things, to fill up and le^ 
claim all water lots or lands covered with 
water to the extent that was or might be 
permitted by grant or permitted by law^ 
and to make all piers or bulkheads thai 
might be necessary or in his opinion pro« 
per to be made ; and to raw mamy by 
mortgage of the premises whereof the con« 
stituents were seized, or any part thereof, 
that mighi he necessary to accomplish that 
or any other object of the estate^ and to ex« 
ecute all necessary papers for tbat pur* 
pose. 

On the first day of April, 1836, the 

sane parties entered into a sealed agree-* 

raent with Wells, reciting the executioii 

of the power of attorney and its objects, 

and. mdcing it irrevocable for four years, 

and limiting the power to mortgage, te the 

undivided estate of the constituents. It 

declares that the power shall be deemecl 

to authorize Wells to execute mortgages 

for the purpose of raising moneys for 4he 

improvement of the estate, and for other 

objects specified in the power of attorney, 

but not to authorize him to execute bonds 

in their names, but only to mortgage their 

estate as aforesaid. The power of attor* 

ney and indenture confirming it were both 

acknowledged in doe form and recorded. 

On the 27th day of Septembw, 1896, Wells 

as the attorney of his conatitnents, entered 

into a contract with the complainants to fill 

up their water lots to the extent of three or 

four blocks on ths river, and to fill up other 

low grounds on the same tract; paymeots 

to be made from time to time as the work 

progressed, and the whole to bo completed 

in 1839. After completing more than half 

the work, the complainants desisted by the 

request and direction of Wells, who found 

it impracticable to raise mo^^ to proceed 
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with the contract. They had received 
eight thousand doUan, and when the work 
was stopped, there retnained due to them 
for the work done at the contract price, 
about $29,500. Wells made Tarious ef* 
forts to raise this sum on mortgage of the 
premises, without success. Be employed 
an agent in London, with the same result. 
Finally he induced the complainants to 
terminate the contract and to take a mort- 
gage for their demand, payable in a yesr 
with interest* The mortgage in question 
was thereupon executed by Wells, in the 
name and as the attorney of all his consti- 
tuenu. It was dated January 1, 1640, re- 
cites the contract with the complainants, 
the amount due to them and their consent 
to have the contract rescinded, and con- 
veys to them a portion of the premises 
^hich the mortgagors owned in common, 
a part of which had been filled in and re- 
claimed from the river by the work done 
under the contract. 

1. The first objection made to the mort^ 
gage, is that its execution was not author- 
ized by the power of attorney to Wells. 
This objection is urged in behalf of Clarke, 
as well as the other defendants. But he 
having suffered the bill to be taken as con- 
fessed, in which the execution of the mort- 
gage is set forth as being in purauance of 
a power from him, is precluded from ques- 
tioning that fact. The defendants insist 
thai the power of attorney authorized the 
execution of a mortgage for a single pur- 
pose, ** to raise numey" That this mort- 
gage was executed for a precedent debt, 
and that it is utterly void. They argue 
that it is a naked power, and that it must 
be strictly construed. The rule in this 
respect is thus expressed by Chancellor 
Kent in his opinion in VJiUtm v. Troupe 3 
Caw. 200 : — ** Courts of equity look to the 
end and design of the parties in consider- 
ing the extent of powen, and to a substan- 
tial rather than to a literal execution of the 
power.'' It is on this ground that the aid 
of courts of equity is ^xintinually invoked 
to supply the defective execution of pow- 
era, in cases where the inflexible rule of 
the common law would hold the execution 
inoperative. And this jurisdiction extends 
as well to naked powera where there is a 
metetorious consideration, as to powen 
coupled with an interest. (See 2 Sugd. 
on Pow0rs, 94 to 1 00.) Testing diis case 
hy tbe priBcii^ refened to, I think the 



power of attorney warranted the exeootioii 
of the mortgage to tbe eomjdainants. The 
end and design of the constituents waa to 
improve their real estates, and especially 
by filling up their lots, which were covered 
by the water of the river. Their attorney 
was authorized to mortgage their lands to 
efiect these objects. He waa to raiae mo- 
ney for that purpose. It is true that he 
was not to contract for the labor to be paid 
in a mortgage, because that mode of pay- 
ment would enhance the price. It was 
not the design of the parties to raise the 
money before contracting, or in anticipa- 
tion of the performance of the work. That 
^urse would involve the certain loss of 
interest, and the possible loss of the fund 
raised. The attorney proceeded in the 
mode ordinarily pursued. He made a con- 
tract with the complainants, by which they 
were to be paid in csah as the work ad- 
vanced^ no question has been made but 
that the terms were adviantageotis to the 
defendants. The change in the financial 
condition of the country and in the demand 
for real esUte from 1836 to 1839, made it 
very desirable to the defendants to discon- 
tinue the work. A large cash debt was 
due to the complainants on the contracL 
The attorney after endeavoring in vain to 
raise the money from othera to pay this 
debt, mortgaged to the complainants. This 
differed from a literal execi\tion of the 
power in one particular only. Instead of 
executing a mortgage for 829,500 to some 
money lender, and then carrying the money 
over to the complainants and paying their 
debt, he executed a mortgage for the same 
debt to the complainants. The efiect 
upon the defendants' interests is precisely 
the' same. If the former courae had been 
adopted, their estate would have, been ua- 
incumbered in the same manner that it 
now is. If the complainants and Wells 
had arranged to have the latter execute a 
mortgage to some broker who would deli- 
ver the money to Wells, and he to the 
complainants ; and then Uie eomplainanu 
would forthwith return the. money to the 
broker, and he aasign the mortgage to them ; 
would n<^t the power have been pursued to 
the very letter on consummating such an 
arrangement? The defendants thediaelFes 
would never have questioned it. I canaot 
perceive why such an execution of Uia 
power is more conformable to its intent 
sad apixift than the mode adopted ia thia 
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ca^e. IiapfMsntometliAltheexMsiitimi 
of the aortgage was • nibstaatialMid valid 
ejneotioD of die power. 

A reference to a few of the muHitode of 
oaaea oa the aabjeet, wiil illastrate the rule 
of equiqr in re^tfd to pawers. 

In Rokeri^ r. DiaaU, (2 Eq. Cos. Akr. 
658, pL 19. S. C, 2 S«^. on Powers, App, 
No. 17,) a father was empowered in a mar- 
riafe aotUement^ to appoint and divide the 
estate aomiig Ma cUMren. Having two 
children he appointed the whole eatate to 
the elder and charged upon it the psyment 
of a groaa asm to the youoger child. Thia 
was held in equity to be a good execution 
of the power according to its aubatanoe 
and ittteal. 

In Long V. Long, 5 Ves. Jr. 445, where 
on a setuement power waa given to the 
father, to change the eatate with anch auoia 
Unt the benefii of younger children as he 
ahoold think fit, and by hia will he direct- 
ed the eatate to be aold, and gave the mo- 
ney to hia children, giving to the eldeat 
eon a veiy amaU portion ; Lord Roaalyn 
decided, that tka appointment waa in ai^- 
stance exactly what he had a right to do. 

In Bullock V. Fladgaie, 1 Ves. ^ B. 471, 
Sir WiiJiam Grant, held that in equity a 

Cfwer to appoint an eetale directed to be 
nght with money which waa to ariae 
by the sale of another eatate directed to 
be sold, might be exercised over the es- 
tate directed to be aold, in the aame man- 
ner as it might be over the eatate directed 
to be pnrchaaed. In MUUr v. Chanee, 
(3 Edw. Ch. R. 399) the truateea of the 
Masonic Hall, were authorized by the sta- 
tute iaeorp^rating them to mortgage the 
premises boi»hi by them with the building 
or buildings thereon, if in their opinion it 
ahoold be necessary, for the puqx;se of 
creating such builduig or buildinga there- 
on. After the buildings were erected, the 
tnstees executed mortgages to persona 
who had btetowed work and materiala in 
their erection. It was objected that under 
the power the mortgages could only be 
executed in ofder to create the buildings and 
befeie their erection, b«t the Vice-Chan'- 
celhw held that the mortgages were valid 
within the apirit and intent of the statute. 
The c^e of Waldron v. Maeomh, (HUVm 
R. 121) cited by the defendants, ia not ap- 
plicable. It was a cass at law, v^ere 
wider a power to ezecutora to aell, they 
L 10 ceavigr in fulfilment of aeon* 



tract of aale made by the anceator of their 
testatcMT. 

In the view which I have taken, it ia 
not material to determine the competency 
of Wells as a witness for the complain- 
ants. It ia my impreasion that he waa 
not liable peraonally on the contract with' 
the complainanta, (see Jonts^ Devizees v. 
Carter 4 4- Hen. ^ Mun. 184—2 HU- 
liard'a Abr. 283 — $ 31 ;) and therefore 
that he was a competent witaesa in their 
behalf. 

II. The defendants insist that the mort- 
gage is void aa to Mrs. Williamson and 
Mra. Cochran, because they were reai- 
denta of thia stale, and could not there* 
fore execute any power which would an* 
thorize the conveyance of their real ea- 
tate. 

The conoluaion to which I have arrived 
under the next point discuaaed, renders it 
unneceasary that I should consider the le- 
gal proposition involved in this point,, in 
reference to Mrs. Cochran's interest. And 
as it regards the share of Mra. Williamaon, 
I do not think that the objection ia well 
found^ in fact. The agreement reciting 
and confirming the power, was executed 
by Mr. and Mra. Wiiiiamson, at Edinburgh 
in Scotland, several months after its date. 
They are desciibed in it as residonu of 
Geneva, New-York ; but in the mortgage 
Uieir residence ia atated to be in Edm- 
burgh, and they are ao deacribed in th^ 
bill of complaint. Their agent who veri- 
fiea their answer, acta ^forth in hia affida^ 
vit that they are at the time of making it, 
in Germany. It doea not appear that they 
have resided or been in the United Statea 
since the date of the agreement. It is. a 
reaaonable inference from theae facta, that 
they were reaidents of Scotland at the 
time they executed the agreement. Thia 
bringa the caae within the atatute of 1835, 
(ZrOtof (gri835, p. 315,) which recognizee 
the validity of powera of attorney for the 
conveyance of real estate by married wo* 
men, reaident out of the atate. 

III. In behalf of Mr. and Mra. Cochran 
and Aeir third part of the mortgaged 
premises, it was further objected that their 
marriage settlement did not authorize the 
trustee of Mrs. C. to execute any mort- 
gage, and that the mortgage in question 
was in contravention of the truata declared 

in the setdement. By that instrument the % 
tmstee .was authorized, whenever Mr, an4 



}56 



THE NfiW-YORK LEGAL OBSERVER. 



Gumming and Pollock t, WitliamBon and otheta. 



Mrs. Cochran Were minded to hare any 
of the real estate " bargained, sold, aliened 
and conveyed in fee stmple, and the pro- 
ceeds arising from such bargains, sales, 
conveyances and grants, invested in stocks, 
placed out on securities, or laid out" in 
other lands, <fec. and should signify stich 
their mind and desire in trriting signed in 
the presence, of a witness ; then the trus- 
tree might grant, bargain and convey, &c. 
It is impossible to contend upon this in- 
strument, that the trustee was authorized 
to mortgage the premises for any purpose. 
There is a dictum of .Lord Macclesfield 
in 3 P. W. 9 {Mtlls v. Banks) that a pow- 
er to sell and raise a sum of money, im- 
plies a power to mortgage; and such 
Beems to have been the partial decision of 
Lord Cowper eighteen years before, in the 
same case. But as Sir Edward Sugden 
observes, (1 Sugd. on Powers, 538,) •* this 
cannot be treated as a general rule ; for 
the intention of the parties and the nature 
of the case may render it apparent that a 
sale out and out only and not a mortgage 
18 within the authority." Here the dispo- 
sition of the proceeds to arise from the 
alienation, precludes the supposition that 
a mortgage was ever within the intention 
of the parties delegating the power. The 
argument of Judge Cowen in the case in 
1 Hill before cited, is clear and convin- 
cing on the question of intention in this 
case. So far as it affects the interest of 
Mrs. Cochran in the premises, I must 
hold that this mortgage is inoperative. 
The legal estate in fee was vested in 
Williamson on a trust which did not au- 
thorize him to mortgage. No consent or 
request of Mr. and Mrs* Cochran could 
confer upon him an authority to deviate 
from the terms of that trust. Nor could 
they institue any title in the premises ex- 
cept in pursuance of the trust deed. (1 
R. St. 730, § 63, 65 ; Wood V. Wood, 6 
Paige, 600 ; Haioley r. James, 16 Wend. 
164, j5, per Bronson J.) I do not conceive 
that the complainants are therefore without 
remedy for the recovery of their debt 
against the estate of Mrs. Cochran. Her 
marriage settlement contains no restriction 
upon her power to deal with the property — 
And however it may be in regard to the 
real estate, under the provisions of the 
Revised Statutes which prohibit alienations 
in contravention of the trusts thereby au- 
ibDrized, her separate estate is in equi^ 



chargeable with her debts contracted ob 
the credit of it, as if she were a/ane sole 
{NorthAmerican Coal Company r, Dyett^ 7 
Paige, 9; and SO Wend. 570.) 

This suit is not in the proper form to 
enforce the remedy of the complainants 
against Mrs. Cochran. Their daim upon 
her separate real estate, if valid, is not a 
lien. It must be prosecuted in behalf of 
all other creditors, iiaving the sams rights 
as well as in behalf of the complainants. 

The premises of Williamson and wifis, 
and B. Clarke are not liable for more than 
two-thirds of the debt If the mortgage 
had been executed by them personally, it 
would have subjected their interest in the 
land mortgaged, to the whole debt. But 
their attorney was not authorized to incum- 
ber the land, except for the specific par'- 
pose of improving it, and therefore could 
not charge it by way of securing the dsbt 
of Mr. and Mrs. Codhran. 

The complainants are entitled to a de*- 
cree against the nndivided interests of 
Williamson and wife, and B. Clfirke, in 
the mortgaged premises, fer die Bayment 
of their costs of suit and two-tliirds of 
the mortgage debt and interest. The bill 
must be dismissed as to Mr., and Mrr. 
Cochran, but without costs, and without 
prejudice to the complainants' daim 
against them or their joint or separate es- 
tate, for the remaining third part of their 
debt and interest. 



COURT OF CHANCERY. 
His Honor the Assistant Vice-Chan* 
cellor (Sandpord,) will hold his term and 
call his calendar on the first Monday ef 
Jtiiy, and there will be no term in August. 
He will hold a term at Albany on the 
third Monday of July, pursuant to an ap- 
pointment of the Chancellor. At that 
term the followiflg classes of causes may 
be brought to a hearing :-^-Original calen- 
dar causes of any class pending before the 
Chancellor ; any calendar cause pending 
before the Vice-Chancellor of the third 
circuit, and fourth class causes pending in 
the second and fourth circtiits. 

New Er^GLisH Work. — Archbold'a 
Law of Nisi Prius, in 1 volume 12mo. 
Richards & Co. 194 Fleet street, London. 
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IN ADMrBALTY,. 

U. S. COURT OF APPEALS. 
TsKRiTo&T OF Florida. 

Before the Hon. Df llon Jordan. 

Wajll akd Geioer t« Andrbws. 
January 1643. 

tokLTAOB^-jimisincTroii — coiweact— mbties— 

MOTXCI. 

The Admifaltf and Maritime jurisdiction of the 
Geuru oC the United States extends and relates 
«o all thiBgs done npon and relating to the sea, 
10 taoMCtions ittlating to commerce and navi- 
^ration and to contracts, torts and injaries upon 
the sea ; hot contracts entered into wholly uj^n 
land, and referring solely to terrene affairs, 
are iwt oogniiable in such conrts» Where, 
thaveibve, a conaortship was entered into be- 
tween tha masters of the sloop ** the Globe'* 
and tlie " George Washington," by which they 
igxeed to ditide thei^ respective earnings be- 
tween them, their crews and ownersi arising 
from serriees paiibnned at sea, in rescuing tos- 
eeis and their cargeee, which might be driven on 
the reef; and it appeared salvage had been 
teraed by the sloop Globe : It was held that 
soch conaortship was a maritiifie contract, that 
tbe maaltttf had anthority to bind the owners 
cad Ifce crews, and that it was competent to the 
Sopeiior Court of the Southern District of Flo- 
rida, aittin^ m Admiralty, having control of the 
fund, to oraer its distribution among the parties 
aotitled thereto upon their application. 
Relp, also, that a temporary ehange of the masters 
was not per se a dissolnlion of the eonsortahip, 
althooghauch consortship was indefinite aa to its 
duration. 
Although the general rule requirea that all parties 
mhm are inteieated shall be before the court, yet 
in Admiralty a part may aue and a part defend 
/or iheowelvea and others interested, and the court 
JO adjudication will see that no injustice be done to 
those who have not appeared. Notice to the Proc- 
tor in Admiralty ia notice to all othexa in interest. 

Tec foots of this case sufficiently ap- 
pear in the opinioii delirered by tlie learn- 
ed Judge. 

Jordan J.-^This case has been brought 
«p upon a decree of the Superior Court 
for the Sottthera District sitting in Admi- 
Tsltj, awarding to the petitioners a propor- 
tion of die salvage decreed against the ship 
Mississippi in favor of the sloop " Globe." 
The following exceptions were taken in 
the court below : 

1st. That the petitioners had no right to 
«oiiie into court in this summary manner. 

2d. That the consortship was entered 



into between the masters of the Globe and 
the George Washington, and that they had 
not authority to bind the owners and the 
crews. 

3d. That the master of the Globe, (An- 
drews,) with whom the consortship was 
made, having temporarily left the vessel 
and placed Green in command, Green, the 
owners and the crew could not be bound 
by any consortship previously made : that 
the consortship being indefinite as to de- 
ration, must be held binding no longer than 
the respective masters continued in com- 
mand. 

We may consider the first exception as 
an informal protest to the jurisdiction of 
the court, and of course a denial that the 
contract of consortship. as alleged aud ad- 
mitted was within the jurisdiction of the 
court. Since the establishment of the ju- 
dicial tribunals of the United States under 
the Constitution, there have been many, 
important decisions upon the subject of 
the jurisdiction of the Admiralty. The 
terms admiralty and maritime jurisdictiott, 
according to etymology and received use, 
extend to all things done upon and relating 
to the sea, to transactions relating to com- 
merce and navigation, and to torts and 
injuries upon the sea. (Dunlap Adm. 
Prac. 42*) 

By repeated decisions in the United 
States, the construction given by the £ng- 
glish courts of common law to the statutes 
of Richard 2, restricting admiralty juris- 
diction, has been repudiated; and it is 
now held that " the delegation of the cog- 
nizance of all civil oases of admiralty and 
maritime jurisdiction" to the courts of the 
United States, comprehends all maritime 
contracts, torts and injuries — all such as 
charter parties, affreightments, marine hy- 
pothecations and contracts for maritime 
services, &c. In Delina v. Boit, 2 Gal- 
lison, 399, it is held that the admiralty 
has jurisdiction over all maritime contracts 
wheresoever the same may be made, and 
whatever may be the form of the stipula- 
tion. From both American and English 
decisions, it is clearly deducible that con- 
tracts wholly upon land, and referring 
solely to terrene affairs, are not cognizable 
in courts of admiralty and maritime juris- 
diction, but only such as are maritime in 
their nature. In 1st Peters, Adm. 231 & 
Gilphin's Up. 473, it is held that '« the sub- 
ject matter*' of the controversy general)^ 
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determines the question of admiralty juris* 
diction and not the place of making the 
contract.'' It is alleged and admitted that 
this was a consortship entered into previous 
to the services rendered the ship Missis- 
ippi, between the masters of the sloop 
Globe and the George Washington, by 
which th&y agreed to divide their respec- 
tive earnings or gain between each uther, 
their crews and the owners of the re- 
spective vessels, in a certain proportion, 
viz^ the Globe was to be rated at 63 tons, 
«nd the George .Washington at 53 tons, 
and the number of men each vessel might 
have on beard at the time that any money 
might be earned. 

It also appears that the usual employ- 
ment of these vessels was that of " wreck- 
ing" 

We have been unable from the consid- 
eration we have given to this contract of 
consortship, to determine otherwise than 
that it is a maritime contract. By it the 
contracting parties engage to divide among 
themselves the profits which each might 
realize from services performed at sea, in 
rescuing^ vessels and their cargoes, which 
may be driven upon the reef. It is cer- 
tainly not a contract arising « wholly on 
land and referring to terrene matters," but 
it refera exclusively to marine matters. 
Viewing this then as a contract maritime 
in its nature, no doubt can be entertained 
of the jurisdiction of the court below, and 
that it was competent for the petitioners to 
.adopt this mode of proceeding for their 
share of the salvage. The court having 
thus the control of the fund, it being in le- 
gal parlance .*' in custodia legis," it was 
competent for the court to order its distri- 
bution among the parties entitled, upon 
their application. In support of this posi- 
tion reference is had to the case of West- 
eot V. Bradford, 4th Washington, Rep. 493. 
It is there broadly assumed, ** Uiat courts 
of common law, as well as of admiralty, 
have jurisdiction over funds brought into 
court under their process, and to have and 
determine the claims, of third persons to a 
distribution of the fund." 

In the ease of Gardner and othera vs. 
the ship New Jersey, tst Petera, A.d; Rep. 
323, a claim was made by the master, and 
also a physician for services rendered on 
board, to be paid out of the surplus re- 
maining of the proceeds of the sale after 
Oe pqrment of mninera' wages. In thai] 



case it was held that the ship was hypo- 
thecated for advances made by the master, 
but the claim of the physician was disal- 
lowed upon the ground that it was a per- 
sonal contract. It was there held that in 
order for the admiralty jurisdiction to at- 
tach, it should appear '' that the sura claim- 
ed ont of the surplus or remnant was ei- 
ther of itself or in its origin a lien on the 
ship or other things out of which the monies 
were produced." 

By submitting this case to a fair and 
reasonable construction it will be perceiv- 
ed that it does not militate against the de- 
finition we have given as to what consti- 
tutes a maritime contract. To infer from 
this case that the admiraity jurisdiction 
only attached when there was a lien ufoa 
the ship or other thing out of which the 
money was produced, would be a forced 
deduction, and would restrict the jurisdic- 
tion of the courts of admiralty to mach 
narrower limits than those assigned them 
by the English courts of common law, 
after a contest of two centuries. In this 
case against the New Jeraey, the learned 
judge remarked that he had adopted as a 
guide in all such cases, the principles of 
the civil, chancery and common law, on 
the subject of trusts and liens. We will 
imitate his example in disposing of the 
case before us. 

In page 233, in the same case, he re- 
marks, ** that if claims or liens are legalljr 
attached to things or moneys under the 
cognizance or within the jurisdiction of the 
admiralty, this court has power to ^vide 
respecting them." Assimilating this con- 
sortship to a copartnenhip at common law, 
it cannot be questioned that if one of the 
parties had received the whole fund, he 
would have held it in trust for the associa- 
tion, and could have been compelled in 
chancery to distribute pre rata a portion, 
if one of the consdrters had received the 
whole salvage, he would have held it in 
trust for his fellow eonsortera, and might 
have been compelled in admiralty to die- 
tribute. Here the funds were in courl, 
and the claims of all who were parties to 
the consortship attached to it In the 
same case the judge holds '* that the coiut 
having possession of the principal, it has 
control over its incidents. Thus if the 
original cause arose at sea, and matters 
happen on land dependant upon it, the ad^ 
minlty has still Junsdictioii/'— (232.) In 
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ib» emse befiire ut, it is maaifest that the 
original cause, (to w it,) serricee fendered 
tlM MiMinippiy occuTed at sea. 

Tbe sane judge also deoiarea in the 
aame case in page 235, ** that those who 
ooold not sne in the Admiralty are exclu- 
ded from distribution oi surplus and rem- 
nant." Ergo, it follows then that those 
who could sue in Admiralty are entitled to 
dtsfribution. If our interpretation of this 
oonsortship be correct, the petitioners, 
could unquestionably have proceeded in 
Admiralty against their associates for a 
distrib^atton o( this salrage, if they had 
received it or withdrawn it from their Re- 
gtstryy and having thus the power to pro- 
coed originally in Admiralty it follows of 
coarse Uiat Uiey can petition for their 
share of it, while it is under the control 
and in the custody of the Court. 

As to the second exception, that the 
masietft of these vessels could not bind 
the owners and crews by such a contract. 
In Abbot on Shipping, 132, and 3d Kent's 
Com. 161^ — ^It is held that the master is 
the confidential agent of the owners, he 
has an implied authority to bind them 
without their knowledge by contracts rela- 
tive to the usual employment of the ves- 
ser Cowper 636— a Term Rep. 531.— 
Whether the contract of the Master shall 
be binding on the owner depends upon its 
nature ; if it be relative to the usual em- 
ployment of the vessel it is binding. It 
cannot be denied in this case that wreck- 
ing was the usual employment of these 
tmmIs; and such being the fact, the. court 
must and do consider this contract as with- 
in the scope of the master's authority and 
binding upon the owner. 

As to ttie third exception that a tempo- 
imry change of masters was per se a dis* 
solution of the consortship and that the 
consortship being indefinite as to duration 
OMisi be held binding no longer than the 
respective masters continued in command. 

When a contract is entered into which 
does not contain terms definitively prescri- 
bing its duration or tbe mode of rescinding 
it ; the courts will invariably give it such 
a eonstmction as will effectuate the inten- 
tion of the parties and inhibits every act 
which would be in fraud of the contract. 

The reasoning of the learned judge be- 
low upon this point is conclusive to the 
mind of this court. He says " if consort- 
ship adomnly entered into would be bro* 



ken or avoided by a change of masters, 
immense frauds would ensue ; masters who 
happened to be consorted would resign 
their commands and substitute some one 
else as soon as they received intelligence 
that their services would be needed. The 
parties may make their own bargain, and 
if they specify the terms the court will 
enforoe them. But if the terms be not 
specified ; if they simply consort man for 
man and ton for ton, as in this case with- 
out further terms, no exchange of masters 
of either vessel will dissolve the consort* 
ship. We therefore think that such a 
contract as this would not be dissolved by 
a temporary change of masters — and thai 
its dissolution could not be effected with- 
out reasonable notice. We also think this 
consortship was in full force and unrevo- 
ked at the time the salvage was earned by 
the Globe. As to the objection that the 
proper parties were not before the court, 
we concur with the judge below ini th^ 
opinion, ** that notwithstanding the general 
rule which requires all parties interested 
to be before the court, yet notice to the 
Proctor in Admiralty is notice to all others 
interested — and also that in Admiralty 
part may sue and part defend for them- 
selves and all others interested. When 
all parties in interest are not before the 
court it will in adjudicating between those 
who are before it take care that no injus- 
tice is done to those who are not. But 
in this case Green, the temporary master 
of the Globe, was no party to the consort* 
ship, and any decree rendered by the 
court, awarding a proportion of the sal- 
vage to the George Washington, will not 
affect his claim to the portion of the sal- 
vage assigned to tbe owners and crew of 
the Globe. It is a maxim of the law that 
judgments and decrees are only conclusive 
and binding upon the parties thereto, and 
their privies in interest or estate — that as 
to all others it is a proceeding inter alioe. 
The opinion of this court being with the 
petitioners upon the decree for distribu- 
tion, it is deemed unnecessary to express 
an opinion as to the order of the court 
below directing the money to be paid over 
to the petitioners aAer this appeal was ta- 
ken. 

In this case the court (if any doubt had 
existed) would be constrained to recog* 
nize and adopt this consortship into the 
family of maritime contracts. There 



160 



THE NEW-YORK LEGAL OBSERVER, 



RobbsoD ▼. Wilcox, et al. 



seems to be no doubt that this contract is 
of ijreqlient occurrence at Key West, and 
is much more perilous to the enterprising 
and adventurous mariner than any other 
on this coast. 

That on this reef there is unusual de- 
mand for the services of that bold and har- 
dy race of men denominated Wreckers. 
Here they can by their skill and exattions 
contribute greatly to the cause of com- 
merce and humanity, by rescuing from the 
perils of the sea the lives and property of 
their fellow-men, With a view to the at- 
tainment of so desirable an end, the Courts 
of Admiralty should endeavor to maintain 
and enforce such contracts as this class of 
men may among themselves enter into for 
the purpose of extending their usefulness, 
and in proportion enhancing their gains. 

Decree in the Court below affirmed, with 
cost. 

COURT OF COMMON PLEAS. 



Before the Honorable M. Ulshoeffer and 
Judges Ingrahah and Inolis. 

RoBiKsoN V. Wilcox, et al. 
/tine 10, 1843. 

MOBTOiiOS PATABLS BY INSTALMBlfTS — FORK- 
CL08UBK. 

Where a mortgage wm given on peraooal prop- 
erty, payable by weekly iDstalmeDU, and default 
was made in the payment of one of such instal- 
mente : It was held, that the mortgage was ab- 
solute, and that the mortgagee might lawfully 
remove the property. 

Trispass de bonis asportatis for the 
taking of certain goods and chattels of the 
phuntiffby the defendant. Plea: general 
issue with notice that evidence would be 
adduced to show that said goods and chat- 
tels were taken under and by virtue of a 
certain mortgage executed by the plaintiff. 
At the trial before Ingraham, J., in March, 
1843, it appeared that said goods wete ta- 
ken under and by virtue of a certain mort- 
gage executed by plaintiff, from which 
mortgage the following is an extract. 

<* Upon Condition that if he (Robin- 
son) the said party of the first part shall 
and do well and truly pay unto the said 
party of the second pari (Wilcox) his ex- 
ecutors, administrators, or assigns, the 
just and full sum of two hundred and nine 
dollars and eighty-eight cents, in weekly 
inataUoents^ that is to say, ten doUan on 



Monday of each and every week hereaf- 
ter, with interest until the whole sum 
aforesaid shall be paid and discharged 
then these presents shall be void." 

It further appeared that Mrs. Robiaeon 
prior to the execution of said mortgage 
called at the plaintiff's store and purchased 
some goods, to secure*the purchase money 
of which the mortgage was execute, that 
at the time of the execution of the mort- 
gage, ten dollars was paid ; that the first 
two or three instalments were paid regu- 
larly according to the terms of the mort- 
gage ; that afterwards they were paid ir« 
regularly, aid that some were not paid 
at all. The learned judge charged the jury 
that the mortgage in question was no jus- 
tification of the seiaure made by the de- 
fendant and that they should find for the 
plaintiff the value of the property and 
such damage as they thought he had sus- 
tained by the trespass. Verdict for plain* 
tiff for $100 damages, and six cents costs. 
Motion waft new made for a new triaL 
X. B. Shephard^ for the defendant, (after 
staging the facts of the case.)-^By the 
leg^l construction of the mortgage ^ven 
by plaintiff to defendant Wilcox, the Inter 
had a right to foreclose npon the non-pay- 
ment of any instalment. There was a 
clear inlentioa to ''gjve a mortgage secuiity 
payable in instalments. If the defendant 
Wilcox has npt the power of fontelesure 
upon non-payment of the instalments as 
provided in the mortgage that instnimenl 
does not have the force and effeet of a 
mortgage security as to those instalments. 
The plaintiff relies upon the covenant to 
give possession' upon default Default 
may be in the manner. The mmuur is 
part of the intention of the parties and 
ought to be ealorced ; the whole analogies 
of law support this riew with but a single 
exception riz : the action of debt upon a 
single bill payable by instalments. {Ad- 
ams r. Essea, 1 Bibb. 150; Lansing t. 
Cflprcm, J. Ch. R. 6X7 ; MOles v. MiOes, 
Cro. Can 241 ; Taylor^ v. jFotler, Cro. 
Eliz. 807, Cook v. Sherwood, 2 Saund. 
337, 338; Beehwith v. Nott, Cro. Jac. 
504, 505 ; 1 Chit. PI. 108 ; Van SoMtden^ 

V. 1 B. & A. 204 ; Tigk t. Critf^ 

ter, 2 Taunt. 387 ; Coaies v, Httoit^ 1 
Wilson, t}0 ; Judd v. Evans, 6 T. R. 399 ; 
Darby v. Wilkins, 3 Str. 957 ; Bridgts ▼. 
Williamson, Land v. Harris, h J. R. 51 5. 
Rudder v. Price, I H. Bl. 547, 554» 555. 
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REMARKS ON TBE LAW OF PRAC- 
TICE: 

With lUustratioM drawn firm the Law of 
Chiutruetivivppearancij ai regulated by 
itatuU m the State oflfeto York. By 
^author 6f**An Introduction to Leffol 

ARTICLE IL 
In Ae eomnienoement of tcdooB the 
legMature bas made great flnd valuable 
chaBges within the last few yeaiB.^ The 
leader ie presmned to be familiar with the 
law aa it now stands. 

" ActioDft brought for the recovery of any 
debt, or for damages only may be com- 
meDced — 

L By liBuing a capias ad retp-mdendum 
agwut persons not privil^ed from arrest 
2m By summons against corporations. 
9. By filing in the office of one of the 
clerks of the Supreme Court, a declara- 
tion, and serving a copy of such declara- 
tion and notice to plead thereto, person 
ally on the defendant; Which mode of 
commencing an action may be adopted 
against any person, whether privileged 
from arrest or not."— (2b R. S. p. '269 ) 
Actions may as formerly be commenced 
by a turn bailable capiae against penons 
privil^ed fiom arrest. 
. It if) sometimes a necessary course to 
prevent the effect of the statute of limita- 
tion* We will therefore designate what 
acta will constitute an appearance, under 
the following heads : 
L Imnon bailable capiae. 
II. In bailable capias. 
IIL Jnc€ae of summons against corpo- 
rations. 

IV. In actione commenced by declcara- 
Hons, 

V. In case of entering aplea. 

VL By giving notice of appearance or 
retainer, 

L In ntm haUabte capias. 

When an action is commenced by a 
capwforf respondendwn which does not re- 
^Mlhe<leted«it to be heid tobail, the 



defendant maylendorse his appearance on 
the writ thus : ^*I promise to appear at the 
return of the within writ, and pray the 
court to enter my appearance accordingly.'* - 
This endorsement should be written out 
by the plaintiff's attorney when he fills up 
the blank, and then the defendant has only 
to write his name under iU 

If he refuses to sign this endorsement, 
the sheriff may return the writ "personally 
served " and in eitner of the above, cases 
the clerk shall enter the appearance of the 
defendant upon whom the same was 
served. The defendant does not appear 
in fact in either case. ' But the law makes 
what he does in one case, and what he re* 
fuses to do and what the ofiBcer does in 
the other, a constructwe appeamce ; so 
that in legal contemplation, the defendant 
is in court. Here again the inexperienced 
practitioners would suppose the clerk lite- . 
rally did the substituted act, but instead 
thereof^ the practice is for tbe attorney of 
the plaintiff to enter acommob rule, as it 
is called, in one of the common rule books. 
See form where defendant endorsed liis 
appearance, 2 BurrilPs Practice, p. 406, 
also 1 Burrill p. 1 12, note. In the other 
case, ^bere the sheriff returns the writ 
"personally served," the rule is the same 
in form, except that instead of the follow- 
ing words, "with the defendant's appear- 
ance endorsed thereon," substitute the 
woids "personally served." 



n Appearances in bailable capias. 

Here appearance is affected in several 
ways, and (1) by putting in spedal balL 
When the defendant is arrested he executes 
a bail bond to the sheriff with sureties, con- 
ditioned that " if the above bounden G. D. 
shall appear in the action commenced by 
the said writ by putting in special bail with- 
in twenty days of the return day, and by 
perfecting such bail if required, aooording 
to the nues and practice of the said court, 
then this obligation to be void.** Thus we 
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sre that putttvg in special hail, (an aM m | of the bond by putting in bail above as tlie 
it'-elf very different from actimlly going bond require*, tiie plaintiff nyay waittwen- 
into con it, and done mainly for the pur- ' ty d^sys ino»e and tlien Rccure tlie defen- 
pose of having the decudnnt where he i dani^s appearance by enteiing a common 
may l»e f mud on ' a eajnas ad^mtiija- rule. 



may 

eieiidum issued upon the judgmcn* to be 
reci^ered,) is dtcUired to be an appear- 
ance. 

(2*) But in some cases the defendant is 
discharffed on putting in common 6cwi/,tlmt 
is, the bail of tliose w«|l-known person- 
nges, John Doe and Richard Roe, or in 
other words^ by putting in no bai! at all. 
This act is also made to be an appearance 
of the defendant. This is* only allowed 
, -where the defendant has been discharged, 
* after the return day of the writ, and is of 
no other use than to perfect i\ie aj>pearance 
of the defendant. In this case, tbe attor- 
ney of plaintiff entet^^ a common rule in 
the same form as injiie other case where 
defendant endorses his Appearance. f2d 
BurriU's Practice, 406.) ' The bailable 
capias is turned into a non bailable one, 
and thus deprived of its sting it becomes 
harmless. 

(3.) But before the return of the capias, 
if the defendant supposes himself wrong- 
fully ariested, he may obtain an order for 
the plaintiff to show cause of action, and 
if upon the hearing it appears tJiat arrest 
has been unadvisedly made, the judge will 
make an order for his dischni^e, on con 
dition that he shall enter upon the capias 
a promise to appear as in case of a non 
bailable capias* If the defendant refuses 
to do this he cimuot take tlie benefit of the 
order, and the sheriffmust commit him ; but 
if he enters a promise to appear, this au- 
thorizes the plaintiff's attorney to enter a 
common rule for the appearance of the de- 
fendant, and then he is constructively in 
6ourt. 

The reason why the above course is 
taken, where the defendant is ordered to 
he discharged befoie the ictum day, is, to 
enable the sheriff to make such a return 
as will secure an appearance witliout the 
form of putting in bail ; and as the defen- 
dant has nothing to object against appear- 
ing in court, it is but reasonable that he 
should do this as he seeks to be relieved 
from doing it by the method of putting in 
•pecial bail. 

(4.\ Bat suppose the bailable capias be 
terrea by takbg bailWow, and the defen- 
dant then fails fp comply with ihieonditim 



As this rule is authorized by statute, it 
is called ^*Lule for defendant's appeamnee 
according to statute." Thus theie are four 
methods of securing the defendant's ap- 
pearance ivhere process is comroenccd by 
bailable capias; and yet tne defendant 
does not actually appear in court in dther 
case ; but in all ho has actual notice. 

IIL , Ajfpearance of corporat»4m»*^Jlfitum 
commenced by summons* > 

Tlie Revised Statutes provide that the 
first process for the commencenient of 
suits against corporations, shall be a sum- 
mons, except in those cases where scire/a- 
ciae or other process ib allowed by law. — 2 
R.8. 374, §4. 

**' The mode of service is personal, and it 
is made on the presiding officer, the cash- 
ier, the secretary or the treasurer, and if 
there be no. such officer or none can be 
found, the service may be made on such 
other officer, or member of such corpors- 
tiun, or in such other manner as the court 
in which the suit is brought, may direct'* 
~/i. §5. 

^^ When si^ch process shall have been 
returned duly served, the ajypearance c/ikB 
corporation thalL he entered ^'^Ih. §6. 

IXie mode for doing this would be for 
the plaintiff to enter the appropriate com- 
mon rule. 

We do not find the form of such a rule 
in the book*^, and this may not be the only 
course of safe practice. 

The phraseology' of the former statute 
regulating service and appearance of cor- 
porations, was difierent from that of the 
Revised Statutes. By the Ses^sions Laws 
of session 40th, chap 28, the language 
wa^ •* the plaintijf may enter an aiyp(arance 
for the defendant ofcoune,^ • In the K. S. 
the language is, the appearance of the cor* 
portion tlmll he entered. These phrases, 
we presume, mean the same and allow the 
same actual practice under them. The 
phraseology of different clauses of sta- 
tutes authorizing tbe entry of appearance 
for the defendant^ varies in different places, 
— asi where it says ^thetUrkMllmUr 
tn$app4amn€e(fik€drfend4mtupomwkom 
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the $ame was $tTved^ it becomes the duty 
of tite cleik to enter the d fendant^a ap- 
pearance* It is t»aal, how'ever, for Uie 
plaintiff's attorney to enter a common ruie 
for his appearance; but *where the^statute 
saja, ^ the p'ainiif may enter the defen- 
danl^9 appearance,^ the practice iA clearly 
tot the plaintiff to enter a common rule ; 
and the language i»ed in relation to cor- 
porations, yiz. Utat ^ appearance ef the 
€orpora(um shall be entered^ may be fairly 
coBrttriied to mean (hat the pttintiff's attor- 
ney may do it by common rule, tbougli the 
derk would have the right to do it. But 
tiie derk will not do more than it is made 
hia express duty to4o, as in the case above 

lY. Appearatuif leehn action i» commenced 
by declaration. 

The Hevised Stata ties provide that ''upon 
doe proof of service personally on all the 
defendants in the cause, the appearance 
shall be entered by the clerk of the cowl, in 
tlie same manner as if they had endorsed 
their appearv»oe on a capita," ko. 1 he 
manner uf entering the appearance of the 
defendania is the same as when the defen- 
djmt has endorsed hia appearance on a 
capias. 

Tills, we have seen, is done by enteritt<r in 
tlie common rule book a rule for the defen- 
dant's appearance, the form of which is 
given by BurriJi, in page 406 of vol. 2d of 
bis Practice. 

So in case of due proof nl personal* ser- 
▼ice of the declaration, Uie plaintiff may 
enter a rule for the appearar^ee of the de^ 
fendant. In practice this is actually omit- 
ted. , 

Afr. Burrill says appearance is usually 
entered by the clerk in a book kept by him 
for that purpose, (vol. I, p* 603.) Why 
not as well keep a book for entering, ap- 
pearanc3S in the tease of a capias on 
wych the defendant faias endoned his ap- 
]^earaaee! We apprehend' the correct 
practice wouM be for the plaintiff's attor- 
ney to enter tbo rale in1>oth cases, or for 
the eitfk to enter the appearance in both 
cases. 

The rule Ibr defendant's appdarance 
might be united with the one for default in 
not pleading, in aU cases where the defen- 
dant makes defiiuU. 

Ut» Oiisha»f ha Im W>rk ciB PrMGiee, 
remarks thai an omissioa to enter an ap- 



pearance might be cured by the court al- 
lowing it to. be done afterward^ nunc pro" 
feme, o/ would be bound to disregard it 
after judgment. Why allow an irr^ula- 
rity at so important a stage of the proceed- 
ings as this I • 

V. In addition to all the foregoing modes 
of constrcctive appearance, it has l>een 
decided by the Supreme -Court of New 
York that nplea is a sufficient appearance. 
Sutherland Judge, Wardell vs. llopkins, 
M, 8. Sept. 8, 1831, cited by Mr. Graham, 
p. 400. 

VL By 26th rule of the Supreme Court: 
" Service of notice of an appevrance or re- 
tainer generally by an attorney for the de- 
fendant, shall in all cases be deemed an 
appearance, excerpt where special bail 
shall be required ; and the plaintiff, on 
filing such notice at any time theieafler, 
may have the appearance of the defendant 
entered nunc pro tunCy as 'if the date- of 
such notice or of the time when the same 
was served." 

We have said all we intended in this 
article, which the. editor may consider as 
the writer^s appearance in the Legal Ob- 
server. We have collected together and 
placed in order, what, tliough familiar to 
ttie experienced practitioner, is scattered 
widely in the books of practice, and only 
discussed at piece meal. 

We have given the foregoing as a mode 
of treating toe subject of pratice, which 
combines a description .of the actual steps 
takeu and the reasons for so doing, accoui- 
panied with such critical remarks as may 
excite in the reader a train of useful re- 
flections* If we shall be regardeid as bar- 
ing been measurably successful, we may 
again try our hand, selecting for a subjeot 
some other branch of practice* 



HISTORY AND PRACTICE OF Df- 
JUNGTIONS. 

ARTICLE IT. 

The class of cases to which we shall 
next advert is one, in which all the qnes- 
tions arising in the suit at law are of purely 
legsioognmace, bjut there are certain col- 
lateral circnmatanaes, which render it im- 
proper, according to the nottonsof a Court 
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of Equity, that the plaintiff in law if wxo- 
oessfbl should enjoy the fruits of his ac- 
tion. This is precisely .the cs^e whieh 
vas submitted for tho decision oi King 
James the First It was raised in Raw- 
son v. Samuel ; where the plaintiff in equi- 
ty alleged a right of setroff, as a reason 
why the plaintiff at law, though he might 
be entitled to succeed in his action for 
breach of contract, still ought not to be 
permitted to recover damages.* It is a 
species of injunction of the most frequent 
occurrence, The equity i^n which it is 
founded, is one wich admits the demand 
at law to be valid, so far as lav^is concern- 
ed. For this reason the order is not is- 
sued, unless the plaintiff in equity is witling 
to put the plaintiff at law in theeituation 
in which he would bave stood, if the trial 
had proceeded and had ended in his suc- 
cess: The plaintiff in equity h therefore 
desired to give judgment at law, and to 
brJhg the money claimed into court. Whe- 
ther he or his opponent shall take it out of 
court, will depend upon the decision, which 
may be made upon the e(^\tj reserved 

There is a great difierence betwe^ 
those eases in which the equity alleged 
raises such a defence to the action as the 
acquiescence which has been mentioned, 
and those in which it destroys the ground 
of action altogeter. In the former cla6» 
it is in the nature of a plea which confesses 
and avoids ; in the latter it re^embRs the 
general issue. An instance of the latter 
description is to be found in Miltoun r. 
Stewartf The action was brought upon 
a bond. The equity of the defendant at 
law was that the bond was a gambling 
debt Lord Oottenham saidj that the 
statements in the answer were amply suf- 
fiicent to raise such a degree or doubt 
with respect to the consideration, as to en- 
title the court to prevent the action from 
at present proceeding. WiUi reference to 
the aif^ment) that £e injanetion ought to 
have Seen granted only upon the terms of 
paying the money into court, his lordship 
aaid it was very true, that if tbei^ be a 
legal, debt and only some equitable cireum- 
ataooea, upon which the injunction is 
•oughti the court will not allow the debtor 
to retain the money in his own hands ; but 
iMtfa the question was, whether there was 



* Rawion t. SanrasI, 1 Or. A A* IVk 



a debt at all His lordsliip was of opinioB 
thai the action should not be permiited to 
go on, until the ease should be in that 
state, in which the court could come to 
some conclusion as to the rights or the par- 
ties. 

This was an instance in which a^party 
wottldfimve been deprived altogether of 
hU eauitable right, if the legal right had 
e,ver been brought forwanL We have 
seen that in.>other eases the equitable right 
was subsequent to > the legal right, io the 
place which it occupied. Here it took 
precedence, not from any superiority of 
one class of righii over the other, but 
simply becaose, from the nature of things, 
the inquiry, whetbe^^tbere is any demand 
at all, takes precedence of tiie inquiry, 
whether, if ther« i» a demand, it can be 
met by any kind of defence. 

This is a proper place for the introduc- 
tion of some remarks upon injunctions, is^ 
sued in an interpleader suit The^ are 
founded upon this principle, that one maa 
ought not to be vexed by legal proceediagi, 
instituted about matters in which he makei 
no claim and has no intereit A admits 
that the moaey which he holds doea not 
belong to him. He is prepared to give it 
up. He dares not give it to B, who briags 
the action against him, because he » 
threatened by with a simelar assertion 
of title. The dispute then lies between 
B and 0. In the eye of a Court (tf Equity 
it ia against eonsdenes that A should be 
exposed to litigation on their aeoount: for 
thia reaeoe, the action ia stayed. StilU A 
is not allowed, under the doak of an/ equi- 
table right, to gain any personal advantage 
or to produce any additional inconvenience 
to eitner of the daim/mts, by keeping the 
money hinnelf. 'i hat evils of thia kind 
may be avoided, and also that the money 
may be pUoed in security, he ia ordered 
to pay the money into court. Thus the 
equitiible ri|riit of A |>reYaiil8 so £ar na to 
rttieve hm from all liUgntion i while the 
several legtA rights of B and arn no &r 
respeeted, that the fnud is taken cat of 
his hands and [fbt into a jplaoe of safely, to 
remain there until the title to it haa been 
duly determined. 

Such is the object of the prooeedings 
which take place by wa^ of interpleader. 
fitiU there ia a hardship in them. They 
prevent the patty, who tiiUy la entitled. 
Mi likbf fBMnfcJQii ef hb poper^. 
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They check the claimant, who shows the { cessive ])ayinentA as they acrnie. As a 



greatest activity in the assertion'of liis sup- 
posed ligiits. They prevent him from be- 
ing possessed of the property to whieli as 
against the temporary holder he has a com- 
plete title. 

**'l'he proceedings by interpleader," says 
Lord Cottenham. " altliough very neces- 
sary for the protection oi a party upon 
whom ker inconsistent ciaimj are made, \m 
undoubtedly in many cases a severe pro- 
ceeding against the person who is in fsict 
entitled* He isin the course of establish- 
ing his legat right, and recovering a debt 
or duty due to him, when this court inter- 
Tenes and deprivesi him of the means of 
establishing that legal right, because some 
other per:ion, who appears ultimately to 
faafe no title at ail, gives this court juris- 
dictaon by way of interpleader, by setting 
ttp a claim ; and I think itwouhl not be ex- 
pedient to lay down any rule or adopt any 
practice by which parties entitled to an in- 
terpleader would W mack encouraged to 
come here; because it is much more be- 
nifictal to the parties really iaWwested in 
the debt or^luty, if their own proceedings 
are such as to bring the claims between 
them to an iasue^ond that that object should 
be obtained without a bill of interpleader/' 
Thus in respect of interpleader suits^ we 
find in Courts of Equity the same unwil- 
lingness to interfere with kgal rights that 
has appeared in other cases of iiij^mction, 
and the same determination on the part of 
thf^udgesto confine their jurisdiction with- 
in the narrowest limits which have been 
assigned l^r Courts of Equity to orders of 
injunction. 

The Court of Equity is not contented 
with the exercise of great caution in the 
issue of orders of injunction : it takes still 
more active measures with a view to pre- 
Tent iti interposition from doing injury to 
parlies in tlieir legal rights. However 
strictly circumstances may be dfied, and 
however carefully the terms of an injunc- 
tion may be worded, occasions will now 
and then arise in which parties will*be in- 
jured by the sudden interruption of their 
^ legal proceedings. We shall find that in 
these instances the court interferes actively 
to compel the party who has gained advan- 
tage in this manner, to give compensation 



compensation for the loss, ho is decreed to 
receive interest.* Another example is found 
in a case which is shortly reported in tb% 
following words :f — ** If a suit be in chan- 
cery (ofn debt fur rent by lease^ parole or 
simple contract, and beginneth within time 
of^imiUition, and he dismiss after the time 
of limitation, the court will not order the de* 
fendant to take no advantage of the statute 
of limitation, (see Boscowen snd iioscow- 
en's oase ;) but if in such suit the party 
•be stayed by act of the court, as by injunc- 
tion, ic, it is otherwise, for the act of the 
court shall do no prejudice, as in ease- of 
demurrers at common law.^ An instance 
of the same nature is where an obligee 
sues at law for principal and interest, at a 
time when they are below the amount of 
the penalty, and is restrained from his ac- 
tion until a later period, when they exckoii 
the amount of the penalty. A decree will 
then be made for the entire sum} tliat is 
due. In a similar manner, if a landlord 
has been prevented from reeovering his 
preuHses by ejeotment, a decree will be 
made in his favor fur the payment of a sum 
of money in the nature of mesne pTCifitk| 
Lord Cottenham states the general princi- 
ple in the following tennaa: ^The head of 
equity to which I allude^ ia, that where by 
the interposition of the court to prevent an 
act rightfully or wrongfully intended, the 
d^endant has lost a remedy at law» the 
court will give him a remedy equiTvleot to 
that from which the interpoeltioa of tills 
court has debarred him."| 

BsiNu wrrBiiv thb lkttxr or tbb iilir. 
.^A pooc^eountry hawker, having been de- 
tected in U»6 act of shooting a bird, w«a 
taken before a justice of the peace. **'So 
fellow,*^ said the judge, '*you think fit to 
shoot without a license, do yau f ' *" Oh« no, 
your honor," cried the ofoider. ^ I hare 
a license for kawkinsf;^ so .saying, he 
handed him a p<»dlar's iieeosa Tha bird 
shot turned out to be a hawk. Wharevpta 
the justice held that no ofience had been 
committed, and discharged the aceneed. 



• Morgan ▼. James^ »I>ick. e64-^'])eaacl 
Y. Browo, 1 Ba. A Be. p± 
f Chan. Cos, 2,217. 

1 Pnltn^T ▼. Warri^n, e V. T&— Duval v. Ter- 
Show. P.a 10— GnmtT. Grant, S'RiiB. 607, 



to lus adversary. A defendant prevented 

by injunction from compelling payment of | '^^ 340. § Pnltoey ▼. Warren, 6 V* 7^ 

an annuity looses the enjoyment of the ^^%^^ 1 Browa v. New^ 2 li A a K% 
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SUPREME COURT. 

B«fore the Hon.- Samuel. Ngi^on, C. J^ 
and Judges Uiiomsun ftnd Com'£N. 

Thb Pbople, ex rclat. Prtcb v. The 

American Institute of the en v o^ 

^'kw Youk. 

KAm»L»r»— DCMCutai to tmntv^^uMvmmtKsr, 

The corporation of the Ametican Institate of j 
the city of N«w York, having expeileil one of' 
their members on a charge of publishing a let- 
ter in a public iiewspnper, reflecting on the 
eoiitluot of I he t riuteos of the corporation and 
charging that the inntitute wa« tiankrupt^ an 
ex parte maudiimus was obtained u> reinstate 
such member. The return made thereto by 
the corporation set forth «videnci? «»f certain 
laciB, but did not set forth the facts them- 
felvea^to wh eh the relator demurred. It was 
held that the return was insufflcivnt. 

llie courts on motion, would not permit the re- 
turn to be aniended, and awaraed u peremp- 
tory mandamus to reinstate such member. 

The American Institate was incorpo- 
ntted by tlie legislature of this state on the 
1>d day of May, 182», and by its diarter 
is untiiorized to make by-laws. It enacts 
as fellows: 

"The'said corporation shall hare power 
from time tQ time to make and establish 
.such by-laws, rules na^l regulations as they 
ahall judge proper for the eleciion of their 
officers, for prescribing their respective 
ftmctioniB, and the mode of discharging the 
•ame fi>r the admission of membera, fo. 
the government of the officers and mem- 
bers thereof, for impojnng and collecting 
admission fees, fines and contribtitions 

• fhnn the members, for regulating th^ times 
aad places of meeting for suspending or 
€XpislUng such members as shall refuse or 
ns^kci tf comply vfiih the said bi/'laws or 
f^fuhtions, and generally for the maiiage- 
meot and direction of the affairs and con- 

' «enit of the said corporation." Sec. HI. 
Id 1839, the corporation made the fol- 

• towing by4aw relative to the manner of 
•xpeltmg merabefs thereof. 

** Any member upon twenty days' notice 
-in writing, served personally, or in caae of 
' aibeence,' by leaving it at his last usual 

place of abode, together with a copy of 
. sptcificatioBS of charges, which shall hare 

be^ presented to the institutioo, and pro- 
' psrly anthentieated, may be subtended or 

sag^elUd/ar impropsr emduei^ or a rsfu^td 



io comply with any of (he by-laws or regu^ 
latiuns of the institute^ by a vote of two- 
tin rds of the members present, at any sta- 
ted meeting of the same, provided not less 
than fifty members vote for such szispen* 
sion or expulsion," Sec viii. of Art. 2. 

In »he month of April, 1840, £dwa^ 
V. Price, a member of said institute, T^rota 
a letter to one of the senators of this state, 
and which was subsequently publudied in 
lite Courier and Enquirer, one of the 
newspapers published in the city «f New 
York. On (he lOth of December, 1840, 
Isaac M. lliyfe, a member of said insti- 
lute, presented to the said institutethe Mr 
lowing notice, charge, and specification. 

" [ hereby give you notice that at the 
stated monthly rrieeting of the American 
Institute of the city of New York; to be ♦ 
held in January^ 1841, I shall move the 
e.Tpulhion from said institute of Mn Ed- 
ward V. Price, upon the charge and speci- 
fication hereto annexed. . New York, Dec 
10, 1840. IsAAO M. Purta. 

** Charge preferred against Mr. Edward 
V, Price, a member of the American In- 
stitute of the city of New York: 
Chngre, Improper Conduct.** 

" Speciticrtlion.* For that the said Ed- 
ward V. Price being at the resppctive 
times and dates l»ereinafler mentioned, a 
mem tier of the American Instrtule of the 
city of New YorK, did maliciously pub- 
lish or procure to be pub ished, on the 
twenty-third day of April, in the year 
eighteen hundred and forty, in the columns 
of a newspaper called the Morning C<>u- 
rier and New York Enquirer, a false and 
scandalous letter addressed to Hon. Gulian 
0. Verplanck, in the words and figures 
substantially as follows, viz;" 

**nONr. GULTAN C. VERPLANCK. 

" IGT Dear Sir — I notice in the report 
of the jproceedings of the Senate 20th inst 
that you moved to lay on the table a bill 
making, appropriations to the American 
Institute, which motion, permit me to say, 
meets the decided approval of a large 
number of the members of that institution. • 
As a member myself, I am decidedly of 
the opinion that with a proper (ind effi- 
cient Board of Trustees in the Institute, its 
resources would be capable to carry out the 
objtK^ts of its character,, and become usefuf 
among the institutions of the State.** 
^ The affairs of the institute^ it is chained, 
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have been much neglected and misman- 
aged for tlie last 2 yeara pHiticulnrly, and 
tbero have been repeated attempts on the 
part of tbe present officew to prevent a 
can4!id investigation of its finances and 



right of this incorporation, under the chfltr* 
ter a»jd by laws, to take any proceedings 
in the ptemises, to arraign, ir\j suspend, 
or expel ir.e from memberhbip fi»r such 
matters as cLaVgcd, or any other natter 



manngi'ment \^ ith a patronage from the , appertaining U) my rondtict Leteiofure ii^ 
public untqiialled in the history of similar [the insti uiei American Inatituiei Kew 



societies, it may l>6 haid ti be bankrui^t at 
the p:e^n( moiLeut. This impresbiim is 
fast gjiining ground among the members, 
from the fact thai none of its financial of- 
ficers reported at the last'meeting, as it 
was their dut^ and as they had opportu- 
nity to do— it 18 thought, from the tVar of 
exhibiting too poor a statement for the in- 
spection of the Legislature, l^elieving it 
a dnty to the institution, of which I have 
long been an attentive member, to chield it 
from an implied in^-fiiciency \o carr}* out 
its objects ot oi^anization bv its own re- 
Bourcts, I haVe taken the Uberty of this 
communicatioD, ^ hich may pfovt; a matter 
of some information to yourself and other 
honorable members of the Senate. 
"With great re^^pett, 

Your obedient servant, 
EIAVAKO V.PKICE 
• Now York, 22d April, 1640." 

At die next stated meeting, which was 
held on tbe 1 4ih J anunry, 1 84 1 , after proof 
was made by aflidavit of the service of 
aaid notice, charge and specification on 
said Edward V. l^ice, and* before any tes- 
timony was o^ered, the said Isaao M. 
Phyfe offered tiieicUowing resq|utton : 

•"Kesoltbd, That Edward V. Price is 
gttilty of the charge and specification pre- 
sented to this institute at its last meeting, 
tiiat he is guilty thereby of improper con- 
duct under the 8th section of the second 
article of the by-laws of this institute, that 
be be now expelled therefor from this in- 
stitute, and cease to be a member thereof." 



** Mr. Price being then called upon to 
znalce his defence, presented ihe following 
paper : — 

^ I deny tlie truth of a charge made 
against me by one Isaac M. rhyfe, a 
ineraber of the American Institute, speci- 
fically as follows : viz. that I did mali- 
ciousiy publish or procure to be published 
in the oolumns of a newspaper called the 
lilomiog Courier and New York Enquirer, 
A false and scandalous letter, addressed to 
the lion. Gulian C. Verplauck; and I 
Iiereby demmr to and protest against the 



York, 14 Januiry, 1841. 

EDWARD V. rftlCE.'* 
'And stated he had nothing further to say. 

''Mr. Isaac &J. I'hyfe stated that he 
could swear tliat Mr. I'rice had admitted 
the publishing of the letter.'^ 

" Wr. Edward V. Pi ice stated that Ais 
answer was intended to cover as well the 
publishing or procuring to be published as 
the malice and the faUity of charge ^on* 
tained in the letter in question ^ 

'' Mr. George Sullivan ofiered the £>!• 
lowing : 

*| Absolved, That witnesses now he ex- 
amined on oath, to prove the charge pi^ 
ferred against Mr. I'rice." 

*' Mr. William Inglis addressed the meet* 

ing, and suggested tiiat the proof should 

be take . without oath, there being iiopio- 

i vision for admiui»terinff oaths in this 

I' lie words 'on^ oath' having been 
stricken out of Mr. Sullivan's rasolutioni 
with his assent, the question was taken on 
his motion so amended, and earned." 

'' Mr. rhyfe being called upon, stated 
upon his honor, thnt at a meeting last sum- 
mer on Uie night of the annual election, 
Mr. Trice said .that he admitted tbe publi- 
cation of the letter to Air. Verplanck, add 
that the charges contained in the letter 
were true, and that he could prove tliem.** 

^ Mr. Price being called upon, declined 
asking any questiun&rf Mr. I'hyfe, and 
stated tiiat he relied on his legal rights.'' 

** > r. Phyfe then stated that at tbe meet- 
ing before referred to, he had charged Mr. 
Price with having published this letter to 
Mr. Verpfanck, in a newspaper, but did not 



particularize which newspai^er." 

*^ Mr, Livingston asked liberty to put 
questions to Mr. Phyfe respecting the 
truth of the charges contained in his letter 
to Mr. Verplanck," 

^'The chair directed that the questions 
should be stated that he might decide on 
their propriety and relevancy." 

'* Mr. Livingston then proposed the fol- 
lowing question : Do you know the sitoik 
tioii c? the Americaa iDstitnte as to its 



its 
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loances <m the 22d day of April, 1840 T 

** The chair decided the question \o be 
improper./ 

** Mr. >nllTvan being called, stated that 

^Mr. Price admitted the publication before 

* him while acting as cbaimmn of a com- 

' ipiUe« of investigation of the institute, that 

this publication and another were snown 

to Nir. Price by him, and that Mr. Price, 

joto being asked if he had any expladatiou 

to make, replied that they t^ere i»hort and 

to th*e parpos^." 

**In reply to a (question ft-dm Mr. 0. B. 
Zabrivkie, Mr. Sullivan stated that he was 
sure thnt the letter in question had been 
presented to Mr. Price, and that Mr Price 
fiad stated he had no explanations of these 
publications to offer, that they were short 
and to the purpose.'* 

^ Mr. Price then assured the meeting in 
the most solemn manner that Mr. Sullivan 
ms mistaken, and that this letter had not 
been presented to him.'* 

^Mr. Sullivan stated that the still 'be- 
lieved thifit he had stated he facts cor- 
WBay." 

** Mr. Paul Stillman being called upS.i, 
stated that ne attended the meeting ofiSie 
institute last summer, at which the resolu- 
tion directing certain members to be in- 
dicted, was passed, and that on the even- 
ins after the meeting had adjourned, Mr. 
Pnce said that he wrote this letter to Mr. 
Verplanek." 

** Mr. Price then stated that ho admitted 
he had written this letter. He then stated 
*that he had no witnesses to call, and that 
he relied on his leral rights.'' 

'* Mr. Gurdon J. Leeds then moved the 
previous question on Mr. Phyfe's resolu- 
tion, which was ordered." 

•'The question on Mr. Phyfe's resolu- 
tion being then taken, it was adopted. 
Ayes, 77, Noes, 24.** 

After Mr. Price's expulsion he applied 
on affidavits detailing tlie above fact% to 
the Supreme Coutt for a mandamus to re- 
instate him as a member of said corpora- 
tion, notice of which was given to the 
trustees of the institute, and the motion 
was fullv argued by counsel for both par- 
ti^ ancf the Supreme Court issued an al- 
ternative mandamus, commanding said^in- 
stitutb Id reinstate said PHce or show 
eafise fo this contrary. 

The 'institute made a rstum to said al* 



temative mandamus, setting forth the 
charter and by-laws, two reports of aelect 
committees of the institute, a report of the 
finnnce committee, the note, charge, and 
specification, and the testimonv taken be- 
fore the institute on the expulsion of said 
Price. The passages in quotation marks 
are taken from the return. 

1 o the return the relator demurred. 

The respondents joined in demurrer. 

The case was argued at the kst July 
term of the Supreme Court 

Ztv. Livingston, for the relator, relied 
on the following points: 

I. That it does not appear by said re- 
turn that the American Institute had any 
nglit or power by its charter or by-Iam 
to expel said Price for the causes in their 
return mentioned. 

II. That by the charter the institute 
have power to make by-laws and expel 
members for a neglect or refusal to com- 
ply with them, but such by-laws must be 
in accordance with the charter, and a by- 
law not authorized by the charter is in fiict 
a nullity. 

III. That there is no by-law of the in- 
stitute to restrain any member from wri- 
ting or publishing articles in the public 
papers respecting the institute orits of* , 
d.cers. 

IV. That the charter does not authoiue 
a by-law respecting tiie condact of a mem* 
ber as an individual, but only when acting 
as a member of the institute* 

V. ThNt sec 8 of art 2 of the by4awa 
is not a by-Jaw against improper conduct^ 
and tfie words improper ctmduet therein 
contained, are a nullity and surplusage, for 
a corporation cannot in that way enlarge 
its powers. 

VL 1 hat sec 8 of art 2 of the by-laws 
is merely a by-law directing the mode of 
proceeding to expel members, and cannot 
be considered a oylaw against improper 
conduct, except by implication, and a by- 
law cannot be paade by implication, 

Vlf. That were that section a by-law 
against improper conduct, it would be in- 
operative as being indefinite, and, at niost« 
could only spply to the conduct of mem- 
bers while in the institute. 

Vlll. That the term improper conduct 
can only refer (when unexplained by a by- 
law,) to such conduct as would render tli« 
offender tmfit to execute any public ftaxi- 
chise, (18 Wend. 4^6.) " 
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IX. That the charge in the letter of 
Prioeto Verplanck, if any thing, is a libel 
oo the officers of the institute, and cannot 
be tak«9D notice of by tl»o insiitute as a 
ground of expulsion, until after the trial 
and conviction of Price. 

X. '1 bat there does not appear by said 
return to have been sufficient proof or evi- 
dence to substantiate the charge and spe- 
cification. 

XL That the American Institute bad 
no Tight to proceed in the manner in said 
T«tUTn mentioned to try and expel said 
Price. ' ^ ' 

XIL That the meeting of said insti- 
tute was not organized during the trial and 
expalsioa of said Price according to the 
charier and bv-lawa,^in that Ralph Lock- 
wood, one of the members, and not a pre- 
sident or vice-president, presided during 
the trial of said Price, there being during 
l^e whole time one or more vice- presi- 
dents present 

XllL That said institute had no right to 
prevent questions being put totUe witnes- 
ses on the trial of said Price, tending to 
prove the truth of the matters set forth in 
the charge and specification. ^ 

XIV. Thatsaid institute had no right to 
take testimony on honor, there being no 
by-law to authorize the same : it should 
bave been taken under oath. 

XV. That the reports, in said return 
contained as they are certified, do not ap- 
pear to be the acts of the American In- 
sutute. 

1. That the report of the committee of 
which Oeo'-ge Sullivan was chairman, was 
neither adopted nor accepted as a report 
from tlie committee. 

2. That the report of the committee of 
which Philip Schuyler was chairman, 
although accepted as a re[>ort from the I 
committee, was never adopted by the in- 
stitute. 

3. That the report of the Finance Com- 
mittee does not appear by said return to 
bave been either accepted or adopted by 
the institute. 

XVL That said reports should not 
bave been included in the return. ^ 

1« That said reports were not read on 
the trial of said Price. 

2. Ihat they do not appear by said re- 
turn to have been adopted by the institute 
AS reports from the committees. 

3. That the statements in said reports 



are not alleged to be true in said relurn 
George tSullivan, for Respondents, relied 
on the /oi lowing points ; — 

I. T|^at the return is sufiicient in law ; 
it shows that the conduct of Price, for 
which he was expelled, was a violation of 
hi5 duty as a member of a public corpora- 
tion at common law, 

1. It shows the publication ^by Price of 
his letter to Gulian C. Verplanck, a sena- 
tor, in the Morning Courier and ^"ew- 
York Enquirer, of 23d April, 1840. 

2. That this letter in its statements 
against the management of the institute, 
was false. 

3. That the publication was malicious. 

4. That Price, after publishing it per- 
sisted in the publication Uiereof witiiout 
any eflbrt to prove its truth befi»re the in- 
stitute, although full opportunity was given 
him by all its members to do so. 

5. 'Ihat his conduct ts& injurious to 
this corporation, of which he was a mem- 
ber. 

• 6. That his conduct was injurious to 
the public, for whose benefit the institute 
was established. 

II. That the return also shows Chat his 
conduct was a violation of a by-law of the 
institute, which prohibits improper conduct 
in its members, and declares that any mem- 
ber guilty of improper conduct may be 
expelled. 

1. That the institute had express pow- 
er to make by-laws for the government of 
its officers and members. , 

2. That the by-law in question was du- 
ly m^de and in force at the time of said 
Price's said conduct. 

3. That the legal construction of it, vizn 
the 8th section, extends to and embraces 
all conduct of a member which is injuri- 
ous or of injurious tendency to the insti- 
tute or impairs the confidence of the pub- 
lic in its proper management falsely. 

4. Tliat the descriptive words used in 
that 8th . section, viz. ^improper con- 
duct," are sufficiently definite to apprize 
all member? of the kind of conduct in- 
tended to be prohibited thereby. 

5. That tlie conduct of Price was there- 
by prohibited. 

9, That his conduct was a violation of 
that by-law. 

in. That the return shows that the 
proceedings against Price were legal and 
sufficiently regular in all respects. 
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l-. That the cliarge nwide of improper 
conduct, was duly made and sp^itied. 

2. It was duly presented to the institute. 

3, J Vice had due notice thereof, and of 
the time of his trial theieon, viz.* at their 
next htated meeting in January^ 1841. , 
^ 4. That the sesohuiou moved tliereon at 
that meeting for his erpulsion, was pro- 
per and sufticient. 

' 5. That . I 'rice appeared at that rtjeeting, 
and put in his defence in writing. 

6. That the meeting was a stated meet* 



required majority vote<l for liis expnibion 
viz. 77 for and 24 against, and 77 was 
two-thirds ol all present, V!Z. 104. 

IV. That the return is correct in form, 
and sufficiently regular, , 

1. That it is sutiicieutly certain. 

2. 'I hat h tenders all matena! issues. 

3. That ilie reports in the riturn, and 
the proceedings in respect to them, are 
properly inserted in the return, and espe- 
cially to show the willingness of the ma- 
jority of the institute and all itsofficen^, to 



ing of the Institute, fixed by the charter, facilitate the investigation of all tlie bad 
and more than a sulhcient number of conduct charged against it in l*rice*6 letter, 
members were present throughout the 



meeting. 

7. That said meeting was duly organi- 
sed by a sufficient presiding officer and 
clerk. 

8. That upon the defence put in by 
Price, it was proper for the members then 
present to proceed in the trial as they did, 
and establish the fact of said publication 
by said Price. 

9. That the fact of publication waaiJe- 
gallyand sufficiently esubii^^hed, and its 
falsity and malice sufficiantly prove^I to 
justity sentence of suspension or expul- 
aiun. 

10. That it lies in the discretion of 
the members present, to pass sentence of 
expulsion. 

11. That the sentence of expulsion was 
just and necessary, under all tlte circum- 
stances thereon by the return, for the well 
being and usefulness. of the institute. 

12. That the in.'ititute did not prevent 

Suestions being put on the trial to prove 
le truth of the matters set forth in said 
Price^s letters. 

13. That no objections were taken at 
the trial by Price, or any member in hi& 
behalf^ as to the examination of witnesses 
sot under oath : but Price admitted at the 
trial alt that was material to be proved, 
viz. that he did wrile the said letter. 

14. Tha^ it was not neces.<ary that 
witnesses shouJd bo sworn, but if so, this 
wassupetseded by Price^s admission, who 
also sttited he had no witnesses to call on 
his behalf 

15. That all members were free to 
«peak on his behalf, and Price had full 
opportunity of beihg heard. 

16. That the question upon the resolu 
(ion for expulsion, was taken by yeas and 



and his refusal to [trove the truh of hii 
statements when invited . 

V. That no part of the return ought to 
be expunged. 

1. That the first 'part is a denial of the 
allegation of iinju>t expulsion in the imiL 

2. The second part is proper to show 
PriceVi conduct after the publication, viz his 
persisting in his publication without ctfer- 
ing to prove its truth, although opportu- 
nity W2IS given him so to do, and that the 
conductor Pi ice was injurious to the in^ 
slitute, ^ 

8. That the third part shows that tlie 
president, and vice-presidents could ca/i 
members to the chair. 

VI. That the wpt of alternative man- 
damus U defective, in not setting out the 
title ol Price to be restored speoiaHy ; and 
the writ slionld contain — 

1. The by-laws of the American loBti* 
tute under which he was elected, and those 
under which he was ex[)elled. 

2. Those facts which show that the ex- 
pulsion was unjust. 

3. That the alternative mandamus n 
bad in substa^'ce, and the defendants are 
entitled to judgment thereon. 

Per Curiam. — We are of opinion that 
the return in this case is insufficient. It 
.iif»pears to us that the return pleads the 
evidence of facts instead of thn facts 
themselves, and we tlierfforo think that 
judgement should be given for the relator 
on the demurrer. Commercial Bank ▼. 
Canai Commissumertt^ 10 Wend. 32. 

G. Sullivan, counsel for the respon- 
dents, then made a special application at 
the same term to amend the return on tl)e ' 
merits, which having been argued by the 
counsel for both parties^ the pR]>er8 were 
reUined by the court, and before the deci- 



noea^and it appearedbjthe return that the nonof the motion the Mowing briefa or 
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argument and reply of counsel' were trans- 
mitted to the ChiefJuHlice. 

G. Suilimn^ for the re>pon(leTit.#-The 
objection tsiken l>y the court to the return 
in this caise, wa&not contained iu the cau- 
ses of demurrer, but on the contrary, all the 
causes of demurrer indicated that the 
platnti6P*8 counsel did not think of that ob- 
jection^ nor intend to take it If he ha«l 
assigned ihin objection as cause of demur- 
rer, the defendanU* would have ha I oppor- 
tunity of electing to amend before joinder 
in demurrer. NVe submit that the do 
fendanta ought not thus to be deprived 
of their li^^ht of amendemnt, which the 
rule requiring a specification of all the 
causes of demurrer, which the demurrant 
relied on. was designed to promote, and it 
would be manifestly unjust to grant a 
peremptory mandnmuA upon a meie tech- 
nical defect in pleading, of whioh the de- 
fendnutdid not intend to aval* him.<^elf, but 
in eAect waived il by omitting it from iiXA 
points of argument and by his arprtiment 
upon Uio evidence itself as matteis of fact, 
proper for the consideration of the court 
tender these circumstances, we would 
snbm't that our motion for leave to amend 
the return ought to be allowed, and without 
costs as wo should have been entitled to 
amenil wit boat costs if the ])laintifit>* de- 
murrer had assigned the objection taken 
by the court as cause of demurrer. We 
submit that this is a proper case for allow- 
ing an adendment of thi^ mere formal de- 
fect, in pleading, because it is apparent 
from the return that there is a good cause 
tor disfranchisement, which will remnin in 
fuJI force against the relator, inasmuch as 
the peremptory mindamus, if granted upon 
the objection tiiken by the court, would Ite 
grant^gnerely upon a formal defect in 
plea<iing. Where the relator has been 
disfranchised irregularly, and for that rea- 
son entitled to restoration, 3'et there being 
a sufficient cause for his expulsion, the 
court, would not ersmt him a peremptory 
mandamus. {Rex, v. GriffitJif^ 5 H. & A. 
i36 ; same v same, 1 I). <fe R. 390 ; 
Bex r. Uxhridge, Cowp. 525.) And so if 
the relat«»r seek admission to a franchise, 
to which admission he might be entitled ; 
jct if it appear that he mii^ht for good 
cause be immediately expelled, the court 
waulJ not admit him, (Ex^ p. Paine^ 1 
Hill, 665.) 
JA9» lAningitm^ for the relator, contnu— 



Althouglrtlie court may decide on a point 
not specified iu tlie demurrer, yet if any of 
the causes thereof as specified were good 
caasea of demurrer, it is sufficient. In 
this case the first and twelfth causes of 
demurrer certainly wercsuLHcientlo notify 
I he <lefendants that we relied on the same 
ground on which the court decided the 
poitit ; at least they are good causes of de- 
murrer. The court decided the leturn to 
be bad for ntatmg ev/Wewctf of facts, instead 
of stating a fact on which issues could be 
taken. The first cause tT demurrer clear- 
ly include such objection to the return, for 
it states that the institute had no right to 
expe Price for the causes in said return 
mentioned, that is to say, that n«> sufficient 
facts were alleged or charged in the re- 
turn to authorize the expulsion of said 
Price* ; and in truth no fact is alleged in 
the return, excepting the fact that they 
turned out said JMce, and then they give 
a history of every thing that had taken 
place in the instituie respecting the same, 
hut no where in wiid return charged or 
alleged such sUitement to be true ; in fact 
no reason or cnuse for expelling said 
Price was given in said return, but a mere 
statement of the proceedings of the insti- 
tute to expel him. They did not allege or 
charg^e in s.ifi return that Price wrote and* 
published the letter to Guliaii C, Ver- 
planck,in said return raentjoned^ nor tliat 
the same was untrue in fact, thereby giv- 
ing the relator no fact on which to take 
issue ; in fact showing no cause in *aid re- 
turn why said Price should be expelled. 
The relator never intended to waivk ob- 
jecting to the return on this ground, and 
con8i<lered it fully embraced by the cau- 
ses of demurrer as specified. The twelfth ^ 
cause of demurrer seeks to strike out the 
greater part of the return on the very 
ground that such parts are impioperly 
pleaded, and ought not to have been in- 
serted therein, and the court decides that 
all those paragraphs were improperly in- 
serted in said return. 

In this case we object to the defendants 
being permitted to amend* on any terms, as 
it clearly appears by the return that the 
relator was expelled without sufficient 
cause and in an improper manner, for the 
letter alleged to be published by Trice, 
even if the statements in the same were 
not true, would not be sufficient cause fer 
expulsion, except after trial and conviatioo 
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for ^i6e/, (vide 13 Wend. 475 to 478:) tul I all the privileges and immunities of a 
we allege the same to be true, and the re- member of said Institute. Nevertheless, 
lator was denied on the trial of said Price you tUe aforesaid The American Institute 

' thJ 



the right to ask questionjj tending to prqve 



the truth of the same. The relator was ex- 
pelled on tie 14th Jan. 1841, and has ever 
since that time been deprived of his right 
of membership, and no longer delay should 
take place in his being reinstated, espe- 
cially as it most clearly appears from 
said return to have been the result of an 
election contest, and that said Price was 
expelled, owing to personal feelings of ill 
will growing out of *such election. All 
the ill feding growing out of that election 
has subsided long since, excepting that 
the few individuals who were the promo- 
ters and chief agents in the expulsion of 
said Pi ice, do not wish his restoration, as 
it might be considered a censure on their 
conduct,^ and which we trust and believe 
the court think they merit for their unjust 
proceedings in regard to said Price. 

The granting a peremptory mandamus 
would settle the question finally, and re- 
store harmony to the institute, on the 
other hand if •an issue is taken on the 
publication of said letter and the truth of 
the contents, it must open anew the whole 
controversy and lead to further disturbance 
« and ill feeling. 

Per. Curiam. — We cannot permit the 
return in this tase to be amended. Judg- 
ment must therefore be entered for the 
relator, and a peremptory mandamus must 
issu^. 

The peremptory mandamus having been 
served on the said institute, the said Ed- 
ward V. Price was in pursuance thereof 
and by a resolution of said institute, RE- 
STORED lis a member, and to all his 
* rights ot membership thereof. 

The following is a copy of the peremp- 
ttry maiidamus granted in this matter : — 
Thr People of the State of New York, 
, To " The American Institute of the city 
of New York," Oreeiing ; Whereas, Ed- 
ward V. Price vfas duly elected and 
admitted a member of The American 
Institute of ^he City of New York, 
pursuant to the Charter and By-Laws of 
said Institute to have and to hold and be 
possessed of such right of membership 
according to said Charter and By-Laws. 
By virtue whereof the said Edward V. 
Price was and is justly entitled to the 
fiflit of membership as aforesaid, and to 



of the City of }^e\7 York have unjustly 



expelled him as a member thereof and 
removed him from the exercise of tho 
right of membership of said Institute, to 
the grievous damage of the said Edward 
V, Price, as we are informed by his com- 
plaint: Therefore we, being i^illing that 
full and speedy justice be done in tliis be- 
half to him the said Edward V. Price, as 
IS just, Command you, firmly enjoining, 
that immediately after the receipt of this 
writ you restore him as a member rf the' 
American Institute, of the City of New 
York, and to all the lights and privileges 
of membership thereof, and permit hiixi to 
exercise the same, lest complaint ahall 
again come to us by your defaults ; and in 
what manner this our command shall be 
executed, make appear to our said Justices 
of our Supreme Court of Judicature on 
the third Monday of October next, at the 
Court Uouse in the City of Rochester, and 
then sending back to us this our writ, 

WITNESS, Samuel Nelson, Es- 
L,s. quire, Chief J ustice of our aaid Court, 
at the Academy, in the City of Utica, 
on the first Monday of July, in the year 
of our Lord one thousand eight hundred 
and forty-two. 

Liv, Livingston, Attorney. 
Halleit, Paige, Denio and Sutherland^ 
Clerks. 



IN CHANCEHy 



Before the Hon/ Lewis H. SAKBroRD, 
Assistant Vice Chancellor of the Fii^ 
Circuit 

Thorp and others. Executors, &a, of Alios, 
deceased, and Eliza* the wife of th^ laid 
Tboep, v. Amos and others. 
May 8, 9, 10, 15. 

DOXATIO MORTIS CAUSA — LIABILnT OF VXMK CO- 
VIRT FOR A TOBT — ^SUBROOATIOK — wrrXSSO. 

The donee of a gift, fnoriU cauta, is not a oomp*- 
tent witness in bi'half of herself or othor^ in- 
terested in the gift, lo sustain it m a suit hy 
executors ftc:ainst the recipients of thb fund ; 
nor does the execution by her of a release 
to infiintii'gntees, who would be entitled to 
the fund under the will,read(ir her comp^enU 

The alleged donatio mcrtie eauw xiot «Uftt*io«d 
upon the evidence 
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The donee and a collndiog executor were held 
liable for the whole sum, although they had 
diSjtributed it among themselves aua the 
others; but they were permitted tOfbe sub- 
rogated to the complainants* i^uedy against 
the latter. 

Some of the recipients were married women. 

Ileldt that thej were liable as tort feasors for 
the respective amounts received by them. 

Thb circumstances of this case appear 
in his honoris opinion. 

W. L, Morris, for complainants* 

H, F» Clark, for the complainants, ex- 
ecutors, &c., of Amos, and for sundry in- 
fant defendants. 

Derrt^ and ffConor^ for Willoughby 
and wife. 

i/. Leveridge, for Mrs. Thompson. 

Dan, Marvin^ for W, R. Miller and wife: 

Aitken^ for Van Beuren and others. 

DeveretLXy for Fleming and others, and 
for several infant defendants. 

M^hpaughy for * defendant Elizabeth 
Amo^. ' 

/. W. Brown, for other infant defen- 
dants. 

W. S. McCoun, for all the otherdefen- 
dauts. '^ I 

May 15 — ^Thb Assistant Vic« Chanoel- 
Loiu — ^This is a contest between the child-* 
ren and thegrandcliildreji of Richard Amos, 
deceased. The bill was filed to obtain a 
construction of his will, and Hmong other 
thin^ charged that his daughter, Mrs, 
Thompson, had at his death 830,000 be- 
longing to him, which she claimed was 
given to her by the testator a short time 
before that event, with a direction to di- 
vide the same immediately afler his death 
among his children. That she had ac- 
cordingly divided $19,980 among them, 
and subsequently on the demand of the ex- 
ecutors had delivered to thejn $9«950 
more, on condition that they should depo- 
sit it in the Greenwich Bank, to abide the 
decision of this court respecting the do- 
nation. The bill charges that the $30,000 
is a part of the personal estate of the tes- 
tator. Mrs. Thompson, Van Beuren and the 
x)ther defendants, children of the testator, 
answered the bill and set up that the 
$S0 000 was given to them mortis causa by 
the testator in his last illness, and each 
of the children admits the receipt of the 
one-ninth part of the $19,980, whick Mrs. 
Thompson^ distributed amonj^ them as al- 
l€^ in the bilK About fifty grandchild- 
. joea w^e^ftde partiea, of viiom ftU but 



three were infants, and put in general an- 
swers. 

'i he cause was heard ty my predeces- 
sor* on pleadings and proofs, and a decree 
mnde, declaring and establishing the trusts 
of the will. A separate order was also made, 
referring it to a master to take proofs, 
and ascertain and report whether the tes- 
tator made tlie gift of the $30,000 men- 
tioned in the answers of Van Beuren and 
Mrs. Thompson, This direction was given 
in consequence of the infant defendants, 
against whom there was no proof of the 
donation. 

The cause now coibes before me on the 
report of the master, who certifies to the 
court that the testator did not make the 
gift alleged, or any such gift. The dispo- 
sition of his property made by the testa- 
tor in his will, causes this qufslion to be 
presented in a manner very unusual. To 
each of his children living, he gave a life 
interest in di'^tinct portions of his real es- 
tate ; and after some other devises, he 
gaw all the residue of his estate to his 
wife for life, and after her death to be 
equally divided between all his grandchild- " 
ren. His children, therefore, would re- 
ceive no part of this fund under the wilU 
and all of them who were defendants in- 
sist on the validity of the donation. Tht 
grandchildren are all interested to defeat 
the gift. Of the complainants. Thorp and 
wife, and R. Amos, have the same inte- 
rest as the other children ; and Thorp, 
Amos and Van Beuren, being a mnjority 
of the executors, are directly opposed in 
interest to the ^ hole mass of grandchild- 
ren. The contest before the master was 
therefore in fact, although not in form, a 
contest between the testator's children on 
the one siiJe, and his grandchildren on the 
other. And as the latter were nearly all 
infants, it was necessarily conducted with- 
out much reference to the issues made by 
the pleadings in the cause. 

The only witness called to prove the 
fact of the gift by the testator, is his daugh- 
ter, Mrs. Thompson, one of the defen- 
dants. And the first question presented 
in the case, is in regard to her competency 
as a witness. To obviate the objection on 
that ground before the master, she pro- 
duced and furnished to him a release in 
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<lwe foMii, whereby she released and made 
<^e.- to Uer if if. nt children, all her shaie, 
right and tkle in the 820,000 divided 
among th(i test/itor'n cliihlreii iiipursuanuB 
of liie aUeged gift, and in t!ie lem lining 
<1 0,000 eiubracod in the gilt, and deposi- 
ted in the bank. I cannot perceive Jiow 
the execution of this release affected her 
anterest in lh« cause. The delivery of the 
instrument to the master availed nothing: 
be did not represent the infants. No person 
assented/' r them to the reception of the 
release. l*robal>ly there was no per^on in 
existence who could give any vali i assent, 
fio as to render the execution and delivery 
^f the deed complete. Ceruinly no oiie 
who had the legaF capacity to act for the 
infants, would yield his jissent to a pro- 
ceeding by wliicli the mother relinquished 
to her children about **200 each, in order 
to make hertelf a competent witness, to 
deprive them of nearly three times as 
much by her t'stimonv. 11 er making 
over to them her share of the $1DJ)80, 
which she had received six yeai-s befoie, 
and which her counsel now insists went 
into lier then husband's hands and was 

Xnt by him, was a solemn mockery of 
forms oJ justice. • 

In order to make Nfrs. Tliompson a com- 
petent witness, she should have been re- 
leased by tlie pirties to whom hho was li- 
able in respect of tlie subject matter of her 
tvpUmony. She was te-tifying to defeat 
It claim of tlie executors tor which bhe 
was cliargeable in the first instiince ; and 
I do not Slink that she was a competent 
witnes.i to support the donation, either in 
her own behalf or in behalf of the parties 
to whom she distributed the fund. 

Thin di.<poseH of the defendant's claim 
founded upon the existence of the dona 
tion. I will add, that assuming Mrs. T 
.. to have been a compi'tent witness, I con- 
cur fully in the conclusion of the master- 
up m the testimony. 

The facts related by Nfrs. T, are strange, 
inconsistent and improb .ble. ^he is con- 
tradicted in many important particulars by 
the other witnesses, iler concealment of 
the existence of the tnoney and of the gift 
as now set up, during the testator's illness 
and for several weeks after his death, and 
until after considerable excitement had 
arisen among his children, who were con> 
fident that the testator had a large sum of 
Bume^'itt bis poMesAon just before his 



death and who suspected foul play ; and 
the very extraordinary mode then resorted 
10 by her for the distribution of the 
^20.000 ; evince an intention originally to 
appropriate the money to her own use, or 
to share it with V.-m Teuren only. The 
reason given by her for dividing only 
$.0,000 of the fund at vhat time, is unsa- 
tisfactory. It is quite as probable that she 
tlioiigut thedi^ribution ofthat sum would 
allay the excitement and stitlo all further 
inquiry. The te^tator^sson, Samuel Amoa, 
was inclndeti in tne distribution, ahliou^h 
not one of the . bjects of the testator's gift, 
when it was first made as related bv Mrs, 
r. liy givii.g him a share of the money. 
there would remain no person who it was 
jirobable wnuld question the donation. 
Again,the testator ha^l the 130,000 in bank 
notes about his person, and the evidence ii 
strong, that the moiK'y was taken from him 
when ho wasdelirioasorin astupor. The 
learned cainsel for 'Ailloughby and wife 
argued with great ingenuity and much 
force, that the reasonableness and proUa- 
Lility of the alleged gift strongly cjrroUo- 
rated the testimony of Mrs. T. Hiere 
wjis some evidence tending to show that 
the testator wotild have divided this money 
or a part of it anq^ng his children at some 
future time, but it is entirely too slight lo 
aid iuNUstainingthe impeacheii testimony 
of Mrs. T. I consifivr her testimony un- 
worthy of credit 

Another ground for the decision of. the 
master was the incompetency of the tes- 
tator to make a will or to transact any bu- 
siness durini'' his last illness, lie was in- 
jure<) by a fall upon the back part of his skull 
which produce<l a disorder of the braiiiy 
and terminated in his death, throe weeks 
after the^ accident A physician w^s 
summoned immediately, who saw him 
from two (o four timfs a day during his 
^who'e illness. A second physician at- 
[tended in consiiltition, genprally twice or 
! three tmies a day till his death, 'f he phy- 
I sicians, sc'-ing a lawyer at the testator^s 
- house the day that tlie accident occurred, 
and knowing; that the testator had a very 
large eMate pusf»ected that a testament-iry 
dis osition of J lis property was In contein* 
pi I tion They supp sed tlMit they would 
l>e called upon as witnesses in reference 
to thetestator'9situation and mental oondi- 
tion, aud they felt it to be their duty to be 
Mteative aud observant of the state of Itia 
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roiiiJ, and to ])r**serve their impres^sionson | inoiity hiul been in itis |»os*ehsion Whe- 
the subject. They iheiefuie testify on • ther it had or not, it wua his phiinand im« 
this point \vi:h iiuu^inil lulvaiftiigo to t''e j peVativc duty, en qua.iiynig a.s excrutor 
cause of truth, and they concur in saying i lo Jiave ninde known to hss co-executors 
that the testator vrm not C'>m|Kient to the existence and situalion of this liiiiil, 
tr^iusact any bin»iness at the t^me this gift | nnd to Lave Uhitid witli ihetn in piouipt 
is alleged U; have been made, and their ; and energetic measures for its ricuvery. 
Gi'idence is entirely conclusive against the I I do not thhtk that I shall do him any 
mental capacity of the testator to make, inju tiee if 1 liold Vim responsible jointly 
such a gift of his property. j wiili Airs. Thompson for tlie money which 

An objection was interposed to this evi she distributed to heiself, to tlie wife of 
dence,on Uie groumVthat the que*.tion was ' Van lieuren, and tc the other childreo, 
not put in ij*ue by the pleiulings. As it Then as to Mis. 'J'hoinp>6n, sh** is resp< n- 
TrasiiirecUy within theseopeof the inquiry | sible as a wrw^ drnr, (2 U, S. 44a, §17.) 



referred to the master, it is unnecessary to 
oonjiider the objec:ion. 

The maker's report mast be confirmed. 

An important ])oint then arises in the 



As was said by bir iMatlhcw Hale, in Lis 
cel^l^rated Judgment in SScQtwMauhy^ (I 
Sid 109 ; §c. 1 Liv. 4, and 1 Eih. 09,80.) 
•in case ot a wrong, the wife binds her- 



ease — ^how shall this money be recovered self, for she mu>t be joined in tlie action. 



by the executors, and from whom 1 

It Is insisted on behalf of the grard- 
c\)ildren that each of the children is lia- 
ble for the respective proportions of the 
$19,980 received by tliem, and that Van 
Benren and Mrs. Thompson aie resj)onsi- 
ble for the whole sum, or for 8o mucli as 
canm^t be coHected of the otliers; and 
that the life estates of the oiiildren in the 
respective premises devised to their sepa- 
rate use or in tiust for them by tlie test tor, 
should be charged by the decree with the 
re-payment of the Mims for which they are 
linble. On the other hand it is c'aitued that 
tliere is no liability for tlie whole' sum at- 



arid so she will be more careful not toi>iib 
ject herself than when tlie ^jjusband i» 
charged alone." A^d Courts of Equity 
have long acted upon that princijjle; sec 
67a Ca 80, Oilpin v. Y^niyhU 1 FVm. US 
Lord Paget v. Read ) Mrs. T.'s cpverture 
at the period in question is t^ erefore na 
answer to her liability for inteiferii g with 
the property of the testator. 

The otlier children, who were marri^ 
women, are aUo liable for the sunis which, 
they teceived. Each knew perfectly well 
'that those sums were a part of tlie proper- 
ty and eft'ects of the testator, and each re* 
tained her share and insisted upon it as 



taching, either to Van Beuren or Mrs. T.; her right, instead of delivering it to Uie 



and that in respect to the testator*s daugh- 
ters, who were married at the time of the 
distribution made by Mrs. T., they are not 
liable at all, and that the decree must go 
against their respective husbands only. 

r ir^t In reference to Van Beuren and 
IdrB. Thompson — the direct evidence in 
the case tor cliarge Van Beuren with inter- 
meddling, with the money is in the testi- 
mony of Mrs. T., which is to be laid oul 
of view entirely. In the absence of jnoof 
of the al.eged gift, the conduct ot Van 
Beunn is extremely reprehensible. He 
was the agent and confidential I'tiend of 
the testator, and as one of the executois, 
had taken an oath faithfully to dischaige 
the duty of that otHce ; yit he connived 
at Uie illegal dis^/osition of the fund made 
by Mrs. T.. and colluded with her to vio- 
liitehis trust and depriv(4|iis own children 
of the bounty of the testator. In his an* 
Bwer he AdmiiB bj implicfttion that this 



executor:. Tlie receiving, taking, or in- 
terfeiing with the efiecis, comtitutes the 
wrong by the Ke vised Statutes ; and the 
question upon the liability of a married 
woman for a conversion of property which 
came rightfully, or without a tort, into her 
possession, does not arise in this case, 
ihe execjtors having traced the funds 
into the hands of tliese part es, are entitled 
to a decree against them for the repayment 
of the same. Mrs. Tho^p, one of the < 
children, was made a complainanU Iler 
interest in this alleged gift is wholly ad- 
verse to that of the i xecutors, and she has 
had no opportunity to claim or contest her 
rights, 'J here caa be no dccife against 
her in this suit, and the decree mtist pro- 
vide leave •for the executors, (or Mrs, 
Thompson and Van Beuren on their pay- 
ing Mrs. Thorp's share of U^e delinquent 
fund to the dxecutore,) to prosecute Mrs. 
Thorp in this behalf, if the^ shall be so 
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adviaed. Van Beuren and Mrs. Thompson 
will in this suit be subjected in the lirst in- 
stance to the payment of the 12220, re- 
ceived by Mrs. Thorp, and the complainant 
Thorp being jointly liable with his wife for 
the amount, will also be declared liable 
here. i 

The executors cannot recover interest 
on this fund dunng the lifetime of the wi- 
dow of the testator, she being entitled to 
the whole income, ^nd haviiig released 
and transferred it to her children. It was 
stated on the hearing: that she died a few 
weekk previous to the argument. From 
the time of her death the parties liable to 
refund, ought in strictness to pay interest. 
It was not claimed at the hearing, anduhe 
decree therefore will not direct the pay- 
ment of interest prior to ils entry. Aa to 
costs. — ^The costs of the complainants and 
of thie grandchildren, may b^ paid by the 
executors but of the fund provided in the 
will for the payment of expenses 

The decree will declare that Van Beu- 
ren atfd Mrs. Thompson are liable to the 
executors for the whole sum of $19,980, 
with interest, from the death of Mrs Amos. 
That George B. Thorp, Richard Amos, 
junior, Mrs. Van Beuren, Mrs. looker, 
Quackenbush and wife, W. R. Miller and 
wife, Willoughby and wife, and Samqel 
Amos, are severally liable for the $2220 
received by them respectively with inte- 
rest from the death of Mrs. Aihoa. In 
case the whole or any part of .these seve- 
ral amounts shall be collected of the par- 
ties last mentioned ; Van Beuren and Mrs. 
Thompson are to be exonerated, pro tanto; 
and if they are compelled to pay any sum 
in respect of the amounts which as be- 
tween them and the other parties ought to 
be paid by the latter, they are to be subro- 
gated to the compla^nant^s remedy f<3rsuch 
sum. As a general rule, equity will not 
interfere to enforce a contribution between 
wrong doers. {Peck v. Mlis^ 2 /, C, B. 
131 ; Dupuy v. Johmon, 1 Bibb. 662.) 
\ But I deem this case more analogous to 
actions of trover and actions on the case 
againi^ common carriers, and similar in- 
stances of quoH tortSy than to cases of 
fraud or moral turpitude. I do not feel 
free from donbt on the sutject, although I 
conclude that it will be most equitable to 
direct the contribution. 

I do n6t perceive any mode by which 
the amount due to the complainant<) can 
be declared to be a Hen on the life inter- 



ests of the children under the will of 
Richard Amos. The complainants mast 
pursue the usual course for enforcing de- 
crees of this court 



COURT OF COMMON •PLEAS. 



Before the Honorable M. ULSHOBFrKBaod 
Judges Ingraham and Ikous. 

Simus v.8ALTvi—^une 3, 1843. 

A granted a lease of promUes to B^ and C be* 
cam&his surety for the paymeot of t}ie rent, 
&C. At the lime the leaie was granted, the 
premises were under foreclosure, by rirtiie 
of a mortgage previously eranted by A, and 
wer6 afterwards sold ana conveyed under 
the usual degree to'I), t^whom the tenanCt 
agreement as well as the surety's were as- 
signed. After the premises were sold, the 
tenant refused to attorn to the porchaser, 
but abandoned the premises. In a suit by 
the purchaser, brougli^ in the name of A, for 
rAnt due 8ubs*'quent to such sale and aban* 
donment. It was held that the plaintiff could 
not recover. 

This was an action of covenant It • 
appeared that one John Shine entered into 
an agreement in writing to hire a bouse, 
No. 9 1 Cherry street, in the city of New- 
York, for the term of one year, to com- 
mence the 1st day of May, 1840, at the 
yearly.rent of $560 payable quarter]/, and 
covenanted to do certain repairs ; that in 
pursuance thereof Shine entered and oc- 
cupied the premises, and that the defend- 
ant became his surety for the payment of 
the rent. The declaration contained the 
usual averments and breach, to which the 
defendant pleaded, non est factum, with 
notice of the intended defence. 

The cause was tried before Ulslioef- 
fer, J., in December temf, 1843. The 
execution of the tenant's sgreement and 
defendant's covenant of suretysliip liaTing 
been proved, the defendant's counsel pnt 
in evidence a mortgage of the said prenii- 
ses, dated the 30tlj day of August, 1834, 
executeil by the plaintiff and wife to 
Ephraim Force to secure the payment of 
$3,000, and interest, and proved that a 
bill to foreclose said mortgage was filed 
on the 2nd October, 1838, and that the 
premises w^e sold under a decree of the 
Court of (■ancery, on the 19th October, 
1840, to Patrick Gleason, for $41 oO. It 
also appeared that in October, 1840^ ^hine 
I applied to Gleason for a lease of the said 
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premises for the remainder of his term, 
which Glty.son refused, and in the No- 
reraber following, Shine quitted the premi- 
ses; that plaintiff afler the execution of 
the agreemeni gave Shine a written per- 
mission to let the said premises to under- 
tenants, and by virtue thereof he let the 
same. It was also in evidence that the 
tenet's agreement and covenant of sure- 
tpihip was assigned to Gleason on the 
19th September, 1840, and that previous 
to qtntting the premises, Shine called upon 
the plaintiff's attorney and asked him 
what it al] meant, and that said Shine was 
told that he was not to be disturbed, and 
eonld remain till tiie end of his term. 
The jury found a verdict for the plaintiff, 
inbject to the opinion of the court on a 
case with liberty, &c. 

The cause now came on for argument. 

/. W. Bentdict, far the plaintiff.— All 

that the plaintiff as landlord, covenanted 

to secure to Shine, the tenant was in the 

quiet enjoyinent of the premises for the 

term, S« long as that is secured the 

tenant^ he cannot deny the landlonrs title 

or refuse to pay him rent, (2 Camp. 11.) 

The covenant for quiet e'ij<>ymcnt is only 

broken by actual eviction (21 Wend. 120; 

7 Wend. 281; 15 J. K. 483; 13 J. R. 
?36; 7 J. R. 258 ; ii. 376 ; 5 J. R. 120 ; 

8 J. R. 471 ; Crom. R. 497 Comyn L. k 
T. 519-20 and ca.^es cited.) In an action 
by a landlord for his rent against the ten- 
ant he may set up a defence : firstly^ that 
his term has expired by its own termina- 
tion; seamdly, that it never existed; 
Thirdly, payment, discharge, Ac; and, 

fourthly, eviction, of that which amounts 
to an eviction, such as a legal title superior 
to the landlord's, acquired by conveyance 
or by operation of law. But the tenant 
cannot set up as a defence to his land- 
lord's suit for rent, a legal title in ano- 
ther, superior to his landlord's, unless he 
shows eviction or attornment to the holder 
of the superior legal title, (2 Wend. 507; 
6 id. 660 ; 22 Wend. 121.) So long as 
the tenant disclaims the non-landlord's 
title, refurses to hold mider him, claim- 
ing the old landlord as his landlord, he 
cannot refuse to pay rent to his old land- 
lord, (2 Wend. 607.) It Mows then, that 
although a mortgage on ffc demised pre- 
mises be foreclosed, and the premises sold 
under the foreclosure peadmgthe tenancy, 
yet| if the tenant, after -the safe, refU^ to 



attorn to the purdiaser, and id not evicbfl^ 
he is bound to pay rent to the landlord un- 
der whom he daimt to hold. 

Jifason and Marbury, for the defendant 
contra. — The facts of the case as disclo^ 
sed in evidence are the same in all mate- 
rial respects with thode which were set 
forth in the special pleas. This court has 
twice decided, and after two arguments, 
that the facts stated in the special pleaa 
were a bar to the action, but gave judg- 
ment an fkvor of the plaintiff on matters 
of form merely. The following propod* 
tTons roust be deemed, bv the repeated de^ 
cisions of the court in this case, to be es^ 
tablisfaed as law in this court: — 1. The 
foreclosure and sale of the premises and 
the conveyance thereof to a stranger, be- 
fore any of the rent sought to be recover- 
ed in this suit accrued, extmguished the 
title of the plaintiff, (4 J. C. R, 609 J t 
R. S. 191 ; Ist Edit. §152.) 2 The 
right of the tenant to the possession of 
the premises was also extinguished. 9\ 
It is not necessary, in order to sustain 
this defence, to show an eviction of the 
tenant, {England y.,Slade, 6 T. R. tB2\ 
Blake v. Foster, 8 T. R. 487 ; IfiU v. San- 
d(TS, 4 B. A U. 402 ; Jackson v. Rowlo/nd^ 
4 Wend. 666 ; Coke Lyt 852 ; Ck)m. 
Dig. Estoppel E. A F.) 4. There is no 
privity of contract or estate between the 
tenant of the mortgagor and a purchaser, 
under a forclosure of the mortgage^ (16 
Johns 28; 4 Con. 478 ; 8 Wend. 584.) 
6. A purchaser under tk foreclosure of the 
mortgage cannot sustain any action against 
the tenant upon a contract made by 
him with the mortgagor. The assign- 
ment then by the plaintiff to Gleason of 
the tenant's agreement cannot give to him 
any greater right than the plaintiff had, 
nor revive the already extinguished obli- 
gation of the surety. 

Per Curiam. — The landlord in thiJ 
case leased the premises after he had 
mortgaged them, and aficr the mortgage 
was under foreclosure. The tenant aban- 
doned the premisses when they were sold 
and refused to continue the tenant of the 
purchaser for the unexpired term of his 
lease. The purchaser (In the name of 
the landlord,), brings this action against 
the surety of the tenant, for the rent 
which accrued since the sale and since 
the abandonment The tenant's agree-' 
ment and the surety's, also, have been iui- 
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ilgiied to the purchaser. At the trial, a 
verdict for the plaintiff was taken by con- 
sent^ subject to the opinion ol the court, 
with liberty to change the yerdict to one 
in &yor of the defendant, and reserving 
the right of either party to change the 
case into a bill of exceptions. 

We heretofore held, in an action be- 
tween the same parties, thaX the landlord 
oould recover against the surety, for the 
rent accruing, as long as the tenant re- 
mained in posession. And in the present 
suit, the. point has been twice decided 
upon demurer to the pleadings, that the 
surety was not liable for the rent claimed 
since the tenant abandoned the posses- 
sion. 

The contest upon the pleadings having 
ceased, the cause was brought to trial as 
before stated, and the same (j^uestion sub- 
stantially arise upon the evidence, and 
have been argued in this case. The ver- 
diet cannot be sustained, unless our deci- 
sions upon the demurrers are erroneous ; 
and if those decisions are supported, the 
defendant is entitled to the verdict.. 

I still think that the defendant is enti- 
tled to the verdict, aAd that the points tar 
ken by his counsel on this argument are 
Well founded. The opinion of the court 
on the first demurrer, contains the reasons 
and authorities upon which we place our 
decision. This is an action against a 
surety. If the purchaser at the foreclo- 
sure sale was not bound to continue the 
tenant, and if he could elect to continue 
the tenant or not, then the defendant could 
elect whether he would abandon or attorn ; 
and, at all events, whatever may have 
been done by the tenant to commit him- 
self, or to affect the equities of the trans- 
action on his part, after the sale, such 
matters cannot renew the obligations or 
destroy the rights of a surety. But with- 
out respecting the grounds of our opinion, 
we merely say, that we still adhere to it, 
although the point of law is not free from 
doubt and difficulty. It is one oi those 
Questions upon which the various authori- 
ties may well occasion difference of opin- 
ion, \Ve have heretofore, however fully 
considered the matter, and conclude that 
under the circumstances of this case, upon 
the whole merits . of the transaction, the 
surety is exonerated from any further lia- 
bility. 

I&e verdicti therefore, must be changed 



into a verdict for the defi»ndant, under th« 
agreement, and the plaintiff may make • 
bill of exceptions if he is so advised. 

Verdict changed in favor of defendant^ 
with liberty to plaintiff to ^ept accord- 
ing t^ the agreement 



BISTOAICAI< OUTLIKB OF tAm • 

PART I. 

Richard L 

Laws of Oleron, — ^To this king we are 
indebted for the maritime code which 
bears this nanie, on account of its having 
beeen instituted whilst Richard was at the 
island of Oleron, on his return from ih^ 
Holy Land. These laws were forty-eeyen 
in number, and were intended for the pre* 
servation of peace and the decision of 
controverslls. 

Sheriffs were first appointed m theci^ 
of London. 

Hereditary arms are said to have had 
their rise at this time. 

Feoffment — ^This species of ^^nuit was 
first used about this reign. It is derived 
from the Latin word of the middle ages, 
faeffammtuffi^ signifying, literally,thegranl 
of a fee or feud. '1 he charter containing 
it was therefore called ckarta feoffanuntu 

Weights and Measures, — Thi^ king alio 
instituted the uniformity of the weights 
and measures, and regulated the weight 
and fineness of the coin. 

Capitula coroncB. — ^Richard followed the 
plan of his father of sending the judges ou 
circuit, and instituted the capitula oo- 
ronae, which were more minute heads of 
inquiry. 

Under these capitula, the justices choae 
four knights from the county, and the 
knights elected two others out of each 
hundred, and those two chose ten. The 
twelve performed the office of the grand 
jury of modem times. 

The justices determined all criminal 
offences, and inquired into escheats, ward- 
ships and marriages. 

JOHS. 

Magna Charta, — ^This great charter of 
liberties, 16 John, was passed »fter thre« 
days conference between Joha and kia 
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barona^on the 19th Jane, 1215, on a mea- 
dow between Staines and Windsor, called 
Runemede, which, according to Matthew 
• of Westminster, had been already used 
for public deliberations. 

These original articles with the king*8 
seal are now in the Britiih Museum, and 
are thus endorsed: — ^'*ArticuIi magne 
carte libertatem sub sigiilo regis Jo- 
hannis." Copies of it were afterwards 
depoHted in every diocese. It ordained 
thai the Anglican church should be free 
and enjoy all its immunities. Fines and 
obligations (sometimes a certain portion 
of the debt sought to be recovered,) paid 
to the king, for permission or the better 
to enable the plaintiff to prosecute his suit, 
which were liable to much abuse, were 
abolished. Exactions for erecting bridg- 
es, banks, bulwarks, <fec, were prohibited. 
Before this charter, the king was entitled 
to the body, lands and goods of his debt- 
or. It was enacted that the king should not 
seize any land or rent for a debt, nor were 
the pledges to be distrained so long as the 
priacfpa] was of suflScient security. More- 
over, nosheriff or 'bailiff of the king was 
to take any horses fur the king^s use, ex- 
cept at the old limited price. 

The Belief for an earldom was fixed at 
£100, and 100 marks for a barony, and 
not, as before, dependent upon the plea- 
rare of the king. In case of escheats, the 
heir was to pay the king no other relief 
than he would have, to have done to his 
hsron. Scutage was to be taken as in the 
Togn of Henry II. The rights of widows 
were also defined much in their favor : 
they were to have the occupation of the 
chief house of llieir deceased husband, if 
it werengt a castle, for the space of forty 
daya, and various other privileges. 

Mortmain^ — The alienation of lands or 
booses to religious houses, and then hold- 
ing them as lessees from such religious 
houses, was prohibited : this was called 
mortmain,from manusmoriua^ a dead hand 
the ecclesiastical bodies to which they were 
assigned being considered dead in law. 

CourU. — It was enacted that the Court 
of Common Pleas, (as it was afterwards 
called,) should not follow the ki"g, but be 
in^ a place certain, whither all persons 
might resort, a distinction being thereby 
made between this and the curia regis. 

Writ de odioet aiiia, — ^This writ was to 
be given gratis; it was tox the purpose of 



enquiring whether the party accused was 
charged through hatred and malice, and 
was directed to the sheriff, oommandiiig 
htm to try the cause by the oaths of law* 
ful men. 

For the better administration of jnstioe 
it was ordained that no sheriff, coroner, 
constable, or other bailiff of the king^ 
should hold pleas of the crown. The au- 
thority of the sheriff to hear cases of theft 
and felony was also done away with. 

The establishment of English laws in 
Ireland is ascribed to John, on the occa* 
sion of his being sent there with" kingly 
power, by his father Henry H, after it had 
been conquered by him. It was, however, 
more fully accomplished in the 12th year 
of this king's reign. 

The first annual mayor and oommoB 
council in the City of London were cho- 
sen in this reign. 

Hbsrt hi. 

Although on the ascension of this king 
he was only nine years old, yet the first 
act that was done in his name, with the 
advice of his guardian, and the pope's Le- 
gale, was the confirmation of the great 
charter of John, with alterations and ad- 
ditions. This was done in a national 
council, held at Bristol, in 1216, on which 
occasion the articles relating to forests, 
were separated from the rest, called the 
Charter Forestae, as distinguished from 
Mflgna Charta. 

Henry III, when .seventeen, by a papal 
bull was declared of age, and the great 
charter tras again confirmed, after some 
additions and alterations in the form in 
which we now have it. 

1227. Three years xifler, however, on 
the king's declaring himself of age, he 
called a council at Oxford, where he can- 
celled both charters, declaring that on the 
two occasions of his confirming them, he 
was under the control of others. It was, 
however, on his attaining his forty -fifth 
year, finally confirmed at Westminster 
with great solemnities. This was in 1251. 

All who possessed £15 a year were 
obliged to be knighted, or pay a fine to be 
excused. 

Statute ofMerUm. — So called because 
it was passed at the monaste/y of the 
canons regular at Merton, in the 20th 
year of the reign of this king. From 
this statute we learn that the clergy en- 
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de«7ordd t9 get tt^e principle of the canon 
•nd civil lai:^ adopted into the laws of 
Bngland, which called forth the noted re- 
ply of the barons. '^ Nolumus leges An- 
fUfle sftatari." In this statute there were 
also various provisions made for the better 
admbistration of justice. 

The statute of Markhridge or Malbo- 
fough^ WAS passed in the 62d year of this 
reign. Among the improvements made by 
diis atatute in regard to the administration 
of jvstioe, was that p'.ea^ of false judgment 
w\sre tote held no where but intlieking^s 

Writ oftninf. — ^This writ was a reme- 
dy in many cases; as where the marita- 
gium had been claimed by the husband 
without the consent of the widow ; also, 
for a lord to recover his escheat, when the 
tenant committed felony and the like. The 
writ of ejectment, which was afterwards 
introduced, is now made use of to deter- 
mine all questions of this nature. 

Writ o/tposte. — Another writ granted 
by Ais statute was the writ of waste, 
which lied against lessees for life and 
years. 

Among the statutes made in this reign 
was one directing that the additional day 
in leap year should be reckoned with the 
preceding as one day in law. 

MISCELLANEOUS. 

Special Plbading — Absque hoc — ^Some 
15 or 20 years ago the Reverend 



Irving, a >^cotch clergyman, was consid- 
ered the first orator of the day. The 
place of worship in which he preached 
was near one of the great squares at the 
west end of London. His powers of or 
atory were considered so great that he at- 
tracted the attention of every leading ora- 
tor of the day, and he was visited even by 
the cabinet ministers. 

The famous Basil Montague, the great 
bankruptcy barrister, was one of his hear- 
ers, and so much was he captivated by Ir- 
ving*8 eloquence that he became a member 
of bis church. The efigerness evinced to 
hear him rendered it necessary to impose 
a restriction, so that no person could gain 
admittance unless by ticket from a mem- 
ber. 

A provincial counsellor happening to be 
in London, at the time, and feeling a de- 
sire to be satisfied as to Mr. Irving*s ora- 



torical powers, applied to Mr. Montagu** 
for a tictet of admission. The applica- 
tion was made on a Sunday, when the 
counsellor found to his astonishment that 
Mr. Montague was closely engaged in hi^* 
professional duties. **Ah! Mr. Monta- 
gue." said the counsellor, " how is it that 
you, above all men, should be at work on 
the Sabbath day?" " The scripture says," 
answered Montague, " that it is lawful to 
help our neighbor's sheep out of the pit 
on the Sabbath day;" " And you know,* 

added h^, " that the d 1 may quote 

scripture to answer his own purpose.'* — 
" And therefore you infer, Mr. Montague,'* 
replied the counsellor, " that it is lawful 
for Basil Montague to quote scripture to 
answer his purpose. 1 shall demur to 
your plea, Mr. Montague, on the ground 
that it is argumentative^ unless you amend 
by using the special traverse, adding the 
absque hoc; without (his the said Baiil 
Montague is the devil" Mr. Montague 
instantly gave the ticket. 



TO CORKESPQNDENTS. 

We have received an article on the subrect 
of " the abolition of death as a punish- 
ment for the crime of murder,** froml»r. 
James Mease, of Philadelphia, for which 
we tender him our best thanks. It will 
appear in a future number. 

We thank our Canada correspondent for 
the cases supplied to us. The article 
referred to was written by Serjeant 
Talfourd. - 

We shall be glad to hear again from 
Florida. 

Our correspondents will be so good as to 
pay the postage of their letters. A re- 
cent valuable communication from the 
south, has co^t us $ 1 60 postage. 

The opinion of Judge Well?, of Missouri, 
with reference to the constitution alitv 
of the Bankrupt law, which he has been 
kind enough to send us, will appear in 
• our next. The learned Judge, after a 
most elaborate investigation, arrives at 
the conclusion, that** the act of Con- 
gress, so far as it undertakes to dis- 
charge a debtor from debts contracted 
before the passage of the act, without 
payment, and to discharge his future ac- 
oui-itions of property tVom liability to 
those debts, without the consent of a 
given majority of his creditors, is ujr- 
ooNSTironojeAL," 
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BANKRUPT LAW. 

We beg lo direct the attention of our 
readers to the following case, which has 
been sent io us by Judge Wells, of the U.,S. 
District Court of Missouri. 

In the matter of Edward Klein. 

The act of Conifreas, so fsr as it undertakes 
UrMduutrs adelnorfinm debts contracted b»> 
tee tlie passsge of the act, without pt^m^t, 
and te dischax^ his future acquiBitioni of pro- 
perty from liabilitr to thote debts, without the 
content of a given minority of his creditors, li 
mbconstitatkMUd. 

Thb mcomttatms of this case are de- 
tailed in the adjodicatioa of Ms honor,— 

Wells, J. — This was a petition in bank- 
ruptcy, by a debtor, under the act of Con- 
gress, entitled ^an act to establish a 
uniform system of bankruptcy throughout 
the United States, approved I9th Au^mst, 
1841," The petitioner was declared a 
bankrupt, and the final hearing of his pe- 
tition set for this term ; arid now, upon 
the final hearing, the petitioner asks a de> 
cree of this court, decreeing him a fuH 
discharge from all his debts, and a certifi- 
cate thereof, as provided by said act 

It now becomes necessary for the court to 
decide a very grave and important question 
— important, as it regards the number of 
persons interested, the amounts in contrt>- 

versy, and the principles involved in the that a certain court shall, on his applica* 

tion, grant the discharge^— and that no 
suit shall be brought or maintained in any 
court to recover the debt. Here, again, 
either of the courts before whom the . 
questions arise, must decide on the au- 
thority of Congress to pass the aot, by 
whioh A is deprived of his debt If the 
conatitutidu provides that the land of A 
shall not be granted to B-«and that a debt 
B may owe A shall not be discharged with« 
out payment — any aot to the contrary, the > 
conslittttioa being the supreme kw, mutt 
be iiyvalid->^Bd the eoort muit decide t^ 
cause, and muat i^pport the elaim or de* 



decision. It is, the authority of this court 
to make the decree Asked, discharging the 
petitioner from his debts ; and this makes 
it neciessary to decide upon the con 
Btitutionality of the act« or the power of 
Congress, under the constitution, to pass 
tbe act, and require the court to make the 
decree. 

A preliminary question is tD be disposed 
of. Whether ft is the duty of the court to 
decide on the constitutionality of an act of 
Congress, when the question arises in 
emtxse before it; and, 'if, In the opinion^ of 
the court, the act be repugnant to the con 



stifutton, it should so decide. The eon- 
stitution of the United States is declared 
to be the supreme law of the land. All the 
power which the Congress possesses ie 
derived from it. If an act be repugnaut 
to the constitution, it would seem, it could 
not become a /aw, If a law, it must be 
obeyed ; if it be repugnant or in oppoet*' 
tion to the constitution, and you obey H%' 
you would violate or disregard the const^ 
tution; which, then, could not be regM'dcd 
and obeyed as the supreme law. The 
judges are sworn to support the conelitfci 
tion — and of course to 'support it as the 
supreme law. If they decider againn ite 
requirements, they couU hardly b^ said eo 
support it as the supreme law, Th^ 
must, therefore, obey the constitution, and 
disregard an act that is repugnant to it. 

To illustrate this : A is the owner of 
a tract of land. An act of Congress is 
passed, by which the land is granted to B» 
B brings suit for the land, and claims un- 
der the act granting it to him. A defeqds,- 
under the constitution, elleging that Ceti-i 
gress had no authority, under the convtitu . 
tion, to pass the sict granting his land to B, 
The court must decide the cauee. 

Again : A is the owner of a tract of knd^ ' 
and sells it to B. B gives his bond te A for 
the purchase money. An act of Congrese . 
is passed, declaring that B sh^ be whoUy 
released and discharged fVem his debt; and, ■ 
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fence which the coDBtitution maintains, and 
disregard the act. 

These were the principles intended lo be 
established by the franaers of the constitu- 
tion ;:end are in accoidance with established 
judicial principles. (Fed, No. 44 — ^75 — 
Morburyi vs. Madison, I Con. Rep. 268. 
Vanhorn's Lessee vs. Dorrance, 2 Dall. 
304—1 Kent's Com. 313.) 

. Is this act of Congress, under which the 
^etitiocier claims a discharge from his debts, 
aiiS^pmed by the constitution? In order 
W determine this, it will be necessary to 
m(ice several of its provisions. ^ 

: It provides, in substance, that any per- 
8Q|t, whether a trader or not, who is in- 
debted,, except in a few enumerated cases, 
jjd^y file bis petition in the District Court 
of tbe United States, for the benefit of the 
not, at any time he may please, without 
thO consent or action of any of his credit- 
ors, and obtain, bv a decree of the court a 
djisoharge from all his d^bts , lliis decree 
i^: to be had without the consent of any of 
his creditors being required, even if they 
do not participate in thei proceedings, or 
itS(Nive a dividend from the property. 
The . decree is to be deetned a full and 
Complete . discharge from all. his debts, cpn- 
tracls, aad engagementcu proveable under 
tb^ act, whether contrapted befbre or 
o/^ • th« passage of the act. If he has 
proparty, he surrenders it ; if he has none, 
it 10 the same thing as it regards bis disr:^ 
chaigt. 

. In Qxaming this qaestiozi, we should 
ascertain, if possible, what was the oBj^t 
the oonventioa had in view by inserting 
the i^royision* The . phraseology adopted 
iivould indicate a part of the object, ^' to 
esjtttblish wnifirm laws on the subject of 
bunkruptcies througout the United States.^' 
It n^aa apprehended, at least, that thoy 
would not be uuiform,. unless Congress 
had the power to malce them fo. In ad- 
dition tQ this, we are told by Mr. Madjson 
(Feb, No. 420 that " the power of esUb- 
lisbing uniibrm laws of bankruptcy, is so 
intimately connected with the regulation 
of commerce, and will prevent so many 
frauda where the parties, or their proper- 
ty, may lie or be removed ,into different 
states, that the expediency of it seeans not 
likely to be drawn into question/' To 
have a system that vrould be uniform, and 
would prevent ixaads»^£C., seems to have 
been theohjcot The proposition was. re* 



ferred to the committee of detail, of which 
Mr. Rutledge was chairman, and reported 
as it now stands in the constitucloil. la 
ascertaining syhat were the mischiefs to 
be remedied, or the objects to be effected^ 
the convention, doudtless looked to the 
condition of things, and . of course to the 
institutions and laws of the various states. 
But for a definition of that, or any other 
legal term — or to ascertain the;uature and 
extent of the powers they were about to 
grant, by particular words or phrases, ihey 
would hardly look to the laws of the states. 
There was far less intercourse in those 
days than at present. There were no 
steamboats, railroads, pr. Macadamized 
roadsi 

The laws of the several atatea could not 
have been general iy known to the mmn* 
bers of the convention from the different 
states ; even the best lawyers could not 
have been acquainted with the laws of the 
states, in which they did not practice. 
They are not so, e^-'en at this day. If they 
had been acquainted ^wHh the hkws of all 
the states, to which .would they ^av« 
referred in preferei^ce ,to all the rest, for 
definitions or the meaning and extent of 
legal terms? The. convention well knew 
it was making a constitution for the whole 
Union ; that the terms they might use 
should be known and understood* and must 
be interpreted and explained in every 
state* They were, therefore, exceedingly 
exact in tlie use of wprds and phrases — 
every word of legal iinport, every phrase 
was weighed and considered ; and a 
phrase of only a few words was frequently 
referred to a committee, as wasr done la 
this case, and examined and repprted on. 
They were frequently obliged to use legal 
terms — th^y were making a law — this was 
a legal teriji — bankrupt laws-^-what was to 
be done to prevent confusion and uncertain- 
ty ; and,, above all, to mark exactly, and 
with legal precision, the extent of the 
powers t^ey were about to grant ; that 
neither more nor less ppwer might l>e 
granted than was desired ? 

Our ancestors had removed from Eng-- 
land. The United Sutes had then lately 
been English . colonies, and part of the 
British empire. The English lawa and 
system of jurisprudence, had been sub* 
stantially adopted in every state in the 
Union. Every person at all cdnversant 
with legal subjects, and every lawyer, of 



TH« NEWTORK LEflAi OftSERYER. 



187 



The Bank rapt Law. 



c»)ar«e» was acquaioted wiih the. English 
laws* This knowledge, was equally ex- 
t^Dsive ia. every state- It is so to this 
day, Her^ then, was a law with which 
all were acquainted, and to which all could 
rtfer . There could be no mistake, if re- 
ference vaa made to it for tlie meaning of 
terms. And to it they did accordingly re- 
fer. We do so to this day. Ask a law- 
yer the ineaniog of a legal term, and where 
does te look for an answer ? To the sta- 
tHtes.of Massachusetts or Georgia, New- 
Tork^ Pennsylvania, or Virginia? Certain- 
ly ngt, la most instances he would look 
in vain. 

Ilie proposition in regard ta bankrupt- 
cies i^as .naade 'by Mr. Charles Pinckney, 
t»f South Carolina, in the words we now 
find in the constitution — it was referred to 
the committee of detail, consisting of Mr. 
llutlcjdge* of . Sonfh Carolina, Mn £an* 
•dolpbft o{ Yirgixiia, Mr, Ggrham, of Massa- 
chusetts, 51r, Ellsworth, of Connecticut, 
and Mr. Wilson, qf Pen nsvlyania; and they 
reported it in the words in which it was 
referred. Kqiv« several of these states 
never had anything like a bankrupt law. 
To which, then, did they refer, or could 
tbiij refer lo ascertain th^ mei^ning and 
txteai of the terms they were employing? 
The lawyer, if he is not familiar with the 
texn^ will refer io Blackstone's Commenta 
ries, or loan English LawDietionarv, where 
he will .readily find k. If he referred to 
the statates "of tfee ' different states, he 
might get as. .many (lefinitions^ as there 
were atates,. supposing they had any law 
on the subject* 

The iirst Continental Coi^ress, in 1774, 
declared, among other things, ** that the re- 
spective colonies were entitled to the benefit 
of such of the English Statutes as existed 
at the tioieof their colonization, and which 
they bfld, by experience, found to be appli- 
cable to their several local and%other cir- 
cumstances**' (^Journal of Congress, vol. 1, 
psge 28. PlihJ. lid- of 1800.) 

Many of the states had adopted, in a 
body^ the Em^lish statutes, only excepting 
such aa were i09f^l tc^ that kingdom, ur not 
applicable xd their situation. 

The Supreme Qourt at' the United States, 
in Pat^rson vs. Winn, 5, Pet. ILJ33, 
says that '' tlie English statutes passed 
l>t:i'ore the emigration of our ancestors, 
•and aj^kUcable ta our situ^ition^, and in I 
a.jii-n ImuBt of the law, constituted a part ' 



of the common Taw of the country. 

We know, as a matter ot history, that the 
members of the convention who took part 
in the debate, were intimately acquainted 
with the English laws. The committ^ 
above mentioned, possessed some of the 
most eminent lawyers in America ; and 
who have held the highest legal stations. 
Reference was often made by them to the 
EnglishJaws, for the meaning of terms or 
phrases they were using. Thus, when it 
was proposed , to define and limit treason, 
agaiast the United Sfates, Mr. Randolpii 
and Mr. Ellsworth, (two of the commit- 
tee,) Mr. Madison, Mr. Mason, and Mr. 
Governeur Morris, all referred to the act 
of Parliamet of 25th, Edward III ; ami 
the convention at last adopted the precise 
phraseology of that act. (Madison papess, 
1770.) 

Again : when the phrase " ex post fact- 
to" was under consideration, Mr. Dicker- 
son stated tha.t, on examining Backstone^s' 
Commentaries, he found the term related 
to CRiMJMAL cases only. (Ibid, 1460.) 

And the Supreme Court has since con- 
£rmed the signification of the terms to the 
definiton given by Blackstone* Mr. Ham- 
ilton, who was a member of the conven- 
tion, in speaking of the *' Habeas Corj^us'' 
provision in the consti tution, refers to and 
quotes Blackstones Commentaries. CFed. 
No. 84.) 

This general principle being established, 
we may go a step farther and show, .that, 
in point of fact, the convention had the 
English statutes in view, in determining t\ie 
nature and extent of the power they were 
granting to Congress when the bankrupt 
clause was under consideration* 

Mr, Sherman observed, ** that bankrupt- 
cies were, in some c^ses, punishable with 
death hj the 1.AW8 of England, and he did 
not choose to erant a power by which- that 
might be done nere. (Mad. P. vol.3, 1841.) 
It thus appears that the laws of England 
were the lawa referred to in regard to the 
deOnition and nature of the powers they 
were conferring. 

. It may also be remarked, that Qlack* 
stone's Commentaries were in the hands 
of thii members, and frequently referred tp. 
This bpok contained a definition of a bank- 
rupt; and a summary of the English lavv's 
on the subject. What, then, was the 
English law to which the convenrtion 
referred, when thoy adopted the clnuso io 
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regard to bankrupU ? The English sya- 
tem, when the convention sat, had been in 
operation for several g-enerations. and pro- 
vided in substance: — A. proo^ding bj ^a 
creditor against a debtor, who is a trader. 
Distribution of .bankrupt's effects equally 
among his creditors. A discharge to be 
obtained by Ihe debtor from his debts, 
upon obtaining the consent of a given ma- 
jority of his creditors. 

It was a proceeding for the benefit of 
creditors, as are laws for the collection of 
debts, of which this was one; but with li- 
berality towards the debtor, who, by misfor- 
tune, so frequently attending trade, became 
unable to pay hi| debts, in allowing him a 
discharge from these debts, upon obtaining 
the consent thereto of a given majority of 
his creditors. Even this provision for 
discharge, we are told by Blackstone, was 
intended for the benefit of creditors, as it 
influenced debtors to act with economy, 
industry and honesty, and make a full sur- 
render of their proper ty,- without which 
they could not hope to obtain the consent 
of their creditors. 

The whole system was founded on the 
principle, that a trader who owed debts in 
various parts of the country, and was frau- 
dulently making away with his property, 
instead of paying his debtS| with it, should 
have that property taken away and placed 
in the hands of tnistees, or other officers, 
with which his debts should be paid ; and 
each of his creditors, whether absent or pre* 
sent, have his fair dividend. 

We are told by Mr. Madison, who 4ias, 
not inaptly, been called the father of the 
constitution, that a uniform system of bank- 
ruptcy "would prevenf so many frauds 
when the parties, or their property, may 
lie or be removed into different states, that 
the expediency *of it seems not likely to 
be drawn in quetion. (Fed. No. 42.) 

This reason for the adoption of the 
clause in regard to bankrupts, was pub. 
lished by Mr. Madison after the constitu- 
tion was proposed by the convention, but 
before it was adopted by the states, -^was 
intended to explain the grant of power 
to Congress, and to induce the states to 
accept the constitution, and no doubt had 
its effect. The frauds of whom — the re- 
moval of whose property, are here spoken 
of? Certoinly the frauds of the debtor — 
the property of the debtor. 
We have another almost cotemporaneous 



czpoeition of this grant of power to Con- 
gress, it is the act of Congress of 1 800, 
^* to establish an uniform system of bank- 
ruptcy throughout the United States*'^ 
It is altogether, in its principal and mate- 
rial features, like the English system — a 
proceeding by creditors against debtors, 
who are traders — distribution of bankrupts' 
effects equally among creditors— a dis- 
charge of the bankrupt from his debta, on 
the consent obtained of a given majority of 
his creditors. 

I have now, I think, shown that the 
bankrupt system intended by the framers 
of the constitution, and to esubliah which, 
power was given to Congress, was a system 
for the benefit of creditors, to enable them 
to collect their just debts, and to prevent 
the frauds |of debtors who might remove 
their property and themselves into different 
states. 

1 will now show that the act we are 
considering, is solely and entirely fbr the 
benefit of debtors, and to enable them to 
avoid their debts ; and therefbre oppos- 
ed to the wholfj intent, spirit, anH object 
of a bankrupt law. For this purpose, 
I will here i\irther notice eome <w its 
provisions. 

1st. The debtor selects his own time 
to commence proceedings — when he may 
have entirely squandered hir property, and 
when nothing can be fbund. It is not 
even necessary that he should bare been 
sued, or threatened with a suit, or ever 
asked for the debt. 

2d. He is allowed to select the aute" 
and county where he will commence pro- 
ceedings. For this purpose he can change 
his residence or business to any place he 
piay think most favorable. He can thus 
go where nobody is likely to detect hia 
frauds. 

3d. He may have spent all bit proper ij 
in idleness, riotous living, debauchery or 
gamblingfin stocks or wild speculations. It 
will not affect him ; and he is entitled to 
his discharge, equally with the most pru- 
dent, industrious, ana economical person . 

4th. If he does not surrender to his 
creditors one cent's worth of property, he 
may have nroptrty reserved to him, to t he 
amount of 8300, for his own use; and also 
his wearing apparel, and that of his family, 
which has beea held by some to include 
jewelry. 
5th. If a majority of bia ereditors should 
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object to hiB discbarge, it will only give 
bim an additionfti privilege^— tbat of de- 
manding a jurj, and taking the cause 
away from tbe court. Or he may appeal, 
even before tbe cause is tried, and is al- 
lowed len days to appeal in. No such 
priyil^^es are given to creditors. 

6th. After the court disposes of the 
matter, or decides the cause against him, 
and refuses tbe discharge, be can then 
baye it refered to a jury, although already 
tried and decided by the court, which 
beretofore has never been allowed in any 
case, tttber in law or equity. Tbe credi- 
tor is avowed no such privilege 

7th. In such cases, no provision is 
made by the act to allow the creditors a 
trial by jury. 

8th. An appeal is given to the debtor 
— ^Doneis allowed by the act to a creditor. 

9ih. When the cause is removed into 
tbe appellate court, the debtor can de- 
mand either a trial by jury, or a trial by 
tbe court. The creditor has no such 
privilt^ 

10th. The debtor may take ^ chance of 
• decision in his favor, by' the court — if in 
bis favor it will be conclusive. If the court 
decides against him, then he may demand 
A jury, and have another chance. If the 
court decide against him ha can have 
another chance by appeal* In the op- 
l^llare court, if he thinks the court is 
likely, from previous decision, to be 
agaiust him, he can take tbe chance of a 
jury. If he thinks tbe jury is likely to be 
against him, he can take his choice with 
the court. If some of these chances do not 
hit, there is no '* uncertainty in the law.'' 
Th« creditor has no choice — any decision 
againti him is to be final ; and scarcely 
aoj in his favor is allowed to^ be final or 
cooclusive. 

Ilth. The English bankrupt law, and 
tbe act of 1600, gave the appointment of 
the assignee to the creditors, because they 
alone were interested. No such privi- 
lege is given by this act. 

12th. The commissioner is to be appoin- 
ted in the county where the bankrupt lives 

13th. There is no punishment for fraud. 

14th. To conclnde, the debtor is to get 
A discharge froni all his debts, without the 
oooaent of any creditor. It applies to 
debts contracted before the passage of the 
act, and of which creditors could have had 
ao idea attbe time they gave the credit. 



May I not here enquire, whether it if 
fair to construe this grant of power intend- 
ed fot tbe benefit of creditors, and to ena- 
ble them to collect their just debts, so aa 
to authorize the passage of a law solely 
for the Denefit of debtors, and to enable 
them to ayoid and discharge their debts? 

Again: a clause had been introduced in- 
to the constitution prohibiting the states 
from passing any law impairing the obli- 
gation of contracts, because, as was said by 
the members of the convention, it was im- 
moral, contrary to the first principles ef 
justice; and a power that ought not to be 
exercised by any legislative body. Would 
the states nave ratified the constitution^ 
and submitted to such a prohibition oti 
themselves, for such reasons, if they had 
understood that Congress could, at its 
pleasure undnr color of bankrupt laws, 
authorise the abrogation of all contracts ? 

It has been said that the debtor is re- 
quired by the act to surrender hit* proper- 
ty, and therefore, it would seem, it is not 
a vialation of contract I will presently 
show, on the highest authority, that a dis- 
charge, on the application of the debtor, 
from his debts, without the consent of hla 
creditors, is not the less a yiolation of the 
contract, because there is a surrender ef 
property, supposing the debtor to have 
any, Bu^ 1 wish now to inquire, whether 
there is anything in any system of bank* 
ruptcy known to the convention, which 
more required the surrender of property, 
than the consent of creditors, to a dis- 
charge from debts ? And if the Congress 
can authorise a discharge from debts, and 
dispense with the consent of creditors, 
why may it not authorise a discharge, and 
dispense with tbe surrender of property ? 

A question of much importance remaina 
yet to be disposed of-^whether the act vio- 
lates contracts; and if so, whether theCoo- 
gress has authority, under the constitution 
to pass a bankrupt act which violates con- 
tracts? The first branch of this question 
cannot be difficult to answer. With the 
mere moral obligation, however sacred, we 
have nothing to do; it is a matter in foto 
conscientiet which Congress could not de- 
stroy if it would. (Ogden t. Saunders 12; 
Wheat. 258. 337.) It is the legal obliga- 
tion which the laws have to do with. What 
is the legsl obligation of a contract ? It 
can be nothing else than the obligation ef 
performance which the law imposes and 
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enforces. An act, tliert/fore, whicli de^ 
clares that a person shall be discharged 
from all his debts, contracts, and engaae- 
ments, and that no suit shall be maintain- 
ed thereon; and this to apply to contracts 
entered into before th« passage of the act; 
and also without performance or] payment 
of the debt, and without the consent of the 
other party, would appear to be as clear a 
-violation of the contract as could be ima- 
gined. It has been said that the surrender 
of property is a compliance with and ful- 
filment of the contract; and therefore, 
•when that is done, there can be no viola- 
tion of the contract. If A gives his note to 
'pay B a sum of money on a certain day. 
It is difficult to conceive how the surren- 
. der of property, which does not pay the 
amount of the npte» or perhaps one cent 
in the dollar, e^n be a compliance with the 
contract. But the common sense, the ,ex- 
jperience, and the understanding of the 
vhole community is opposed, to this no- 
tion. The law existing at the time the 
contract was made, authorised no such 
thing. And do we not all know that thou- 
^sands get credit ^n account of their indus- 
.try and capapity for business, their sup- 
posed honor an<J integrity, and on the hi- 
.'therto.well founded Qpinion, that the law 
^would compel the payment of just debts; 
.'and not merely, and frequently not at all, 
^oo the property iKjjy may happen to pos- 
sess. Indeed, what signifies the r^qulre- 
'ment to surrender, property, when it ht^s 
already^ in many oases, been spent in wild 
and visionary speculations, (difiVring but 
little from common gambling.) and extra- 
vagant living; and where, in, nine cases 
outjpt ten, nothing is set forth in the 
.schedules, but what the ^me act autho- 
rises them to retain ? 

Tbe,Suprem^ Court of thoUnited. States 
^has decided this matter.. InSturgesv. 
Crpwniashield, 4 Cond. Rep, 415, the 
court says: *' A contract is ap^engagement 
in whiok a party undertakes to. do or not 
tp ^o * partiqular thing. The law binds 
^ him, to perform his undertaking, and this 
is, of course, the obligation of his eon- 
tract. In the case at the bar, the defen- 
' dant has given his promisory note ro pay 
the plaintiff a sum of money, on or before 
ft certain ,day; the contract binds him to 
• pay that aum on that day; and this is its 
obllgatign.. Any I&w which releases a part I 
"oftMs obligation, nm^t.in the literal si'n?(» ' 



of the word, impair it; much more must 
a law impaFr it which makes it totally 
invahd, and entirely discharges it. It has 
been contended that, as a contract can on- 
ly bind a man io pay the full extent of his 
property, it is an implied condition that 
he may be discharged on suiTendering the 
whole of it. But it' is not true, thati the 
parties have in view only the property in 
possession when the contract is formed; 
or that its obligation does not extend to 
future requisitions. Industry, talents, and 
integrity, constitute a fund which is as 
confidently trusted as property ilself. l^a- 
ture acquisitions are, therefore, liable. for 
contracts; and to release them from this 
liability impairs the obligation.'* Tho 
same principle is decided m Mc^Millon v- 
Niell, 4 Cond, IL 4 424; and in Farmers' 
and Mechanics' Bank of Pa. v. Sinilh, 5 
Coud. R. 35. 

The other branch of the* question re- 
mains : Has Congress authority to pass 
a bankrupt law, impairing or destroying 
contracts ? 

It has been said that, although there is 
a provision in the constitution of the CT. S. 
which forbids any state to pass laws iin- 
pairing the obligation of contracts, yet 
there is no sucJi. restriction on Congress. 
This view of the subject makes it proper 
to look a little into the nature of the 
state aiid federal governments. The gov- 
ernment cf the U. S. was constituted for 
certain specified purposes; it can exercise 
no power that is not granted in ih*i con- 
stitution; and therefore, when Congress 
.attempts to exercise a power, it should be 
able to point out the grant of that power 
ill the constitution. The state^i, or the 
peojjle of the states respectivt^Jy, have all 
the power not delegated to the general 
government Thi& was the opitiion enter- 
tained by the makers of the constitution, 
before the adoption of the 10th amend- 
ment — Tjnd arises from the very nature 
aud object of the general government. 

. ^y Me. Madison before the consttution 
was adopted by the states — .l*hc powers 
delegated by the proposed constitution to 
the federal government are fe>^ 'and de- 
fined ; those which are reserved to the 
state government:?, are numerous and in- 
definite ? (Fed. 2:33, and Fed. No. 84.) 

But out of abundant caution the ibth 
amendment was adopted — ** The powers 
not dr-lvgatc'l to the United "States" b}* tl^e 
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constitiitioti, nbt prohibited 1)y it' to these 
states, are rejJefved to the «tateS respct - 
itrely, or to the people-"' " * 

Bv the SuprcTie Court of the United 
States — "The governrtient of the United 
States can dkim no powers -which are not 
granted to it by the corstinition ; and the 
powers granted, muBt be such as are'ex- 
pressly given, or given by necessary im- 
plication." (Martin vs. Hunter's lessee, 
8 Cond. It. 583.) ^ 

It is therefore apparent there is no 
needof any restriction on Congress in re- 
gard to the poweir to impair contracts.' If 
the power is not pranted in the constitu- 
tion, it does not txht A re^tWction on 
the states was necessary, afrd was inserted 
in the constitution, (Art. 1, sec. lO.J **No 
state shall pass any law impitirtng the ob- 
Hgat^ion of contracts.'' It is not pretend- 
ed there is any express grant of power 
to Congress to impair or annul contracts. 
!t must, therefore, if it exist, he necessa- 
ftfy implied from the grant of some other 
power ; and can only be so implied, and 
is only claimed as far as regards this oase, 
from the "power to establish uniform 
Ikws on the subject ot Bankruptcies.** 
Doe? then the power to establish uniform 
Biinkrupt laws, necessariljr imply a power 
t6 apnul contracts ? 

So ftir from a Bankrupt law necessarily 
implying a breach of contract, it surely 
does not imply it at all. 1 have already 
shown, that the Bankrupt law* of Eng- 
land, in existence for niany generations 
before the convention sat, were la vt^i for 
the benefit of creditors — intended to ena- 
TiliB them to collect their debts from those 
who were squandering their property in- 
stead of paying their debts, or were prac-' 
txAtng frauds ; and that they required the 
tvtittenr assent of a majority (four-fifthsj 
of these creditors to a discharge, and that 
it should als0 appear that the debtor had 
acted' fairly ; and that the Bankrupt' law 
passed by Congress in 1800 was substan- 
trally the same in effect. Bankrupt laws 
iteVer were considered in England as vio- 
Biting contracts. They authorized a pro- 
ceeding by the creditors, and for the 
beiitffit of the creditors ; and they could 
not compUiti. The Bankrupt was only 
required to perform his contract ; and he 
^otild not complain. Where then could 
tlierfe be a violation of contract ? 

K it be said that ft creditor, not consent* 



ing to a discharge, might- eoiVrf)liiin' of !^ 
breach of contract when his debt was dis- 
charged, it^can readily be answered that, 
the pPDCeeding being by the creditors fo^ 
the comftnon benefit, a mnjority in theif 
case, as in all ca5es where thase having a^ 
common interest act for the benefit of all, 
must govern. This principle lies a^ the 
foundation of our government. ' It is li' 
government of the people : the people 
make the laws ; yet aH may not consent.* 
Taxas are laid only by consent 6f Ihose to- 
be taxed ; yet every individual does no^ 
give his consent. '* Government defiveBr 
its just powers from the consent o( thri 
governed ;" yet all do not consent. If'k' 
majority of the creditors were hot aHoVei 
to act in a proceeding for the benefit oP 
all, the interest of ttH might he sacrificetf 
by the obstinacy of a single creditor. The 
act of the majority Is' therefore cbnsideredP 
the act of all. Nor was there a hardship, 
on any creditor ; for the Euglifth law re*' 
quired four-fiftha to consent, and the act* 
ofCongress of 1800 required three- fourths.* 

I repeat, therefose, that the BankruJJt' 
laws of England were never considered 
as violating contracts ; and it is believed* 
no writer or judge can be natried Hrho'so' 
declared ; indeed, this T believe is conce^' 
ded. (Seetjpinionoflllr. Justice Johnson' 
in Ogden vs. Saunders, 12 Whea. 997*y 
There is another view of thi<r part of the 
subject. The Supreme Court of the U.S*.' 
have decided — and declared it to be thte' 
settled opinion of the court — that a Bank/ 
rapt law which applies duly to' contractir 
made after its passage, do6s not impair thV 
obligation of contracts, on the principle . 
that those who cnt«r into contract* have' 
an eye to the laws under which they are* 
made, and are to be executed, (Ogden v^J 
Saunders, \2 Whea. 213.) How then' 
can it be said that the power to pass a* 
Bankrupt law, necessarily implies a pow** 
er to violate contracts ? 

I will go fiirther, and show that the 
grant of power to Congress to estabfisfk 
uniform Bankrupt laws, could not havef 
been intended, either by the conventioti 
which framed it,or the states whicli adopt^ 
ed the constitution, to authorize Congress 
to ptfss a law to violate or annul contrncts. 
That such a power was viewed by thent 
as immoral; unjust and mischievous in the 
highest degree ; a power that could be 
exercised only for evil, and never for good, 
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wid that no l^islatire body ought either 
to possess or exercise it. 

The Congress of the old confederation 
adopted on the I3th July, 1787* a consti- 
tution or ordinance for the government of 
the territory of the United States, north- 
west of the Ohio River. In this they or- 
dained and declared certain great, moral 
and political principles, "^ which shall be 
considered as articles of compact between 
the original states and the people and the 
states in said territory,and forever remain 
i^nalterable^ unless by common consent." 
Among which is the following : *' And in 
the just preservation of rights and prope]^ 
tj, it is understood and declared that no 
«w ought ever to be made, or have force 
in the said territory, that shall in any man- 
ner whatever interfere with or affect pri- 
vate contracts or engagements , bona hde, 
and without fraud previously formed/' 

Here was a great pric\ciple, established 
by the people of the United States. It is 
also well known that many of the most 
distinguished members of the convention 
were members of the Congress* In the 
same year the convention which formed 
the constitutioQ sat, and on the Ist Sepu, 
t)ie clause in regard to bankruptcies was 
inserted in the constitution. Can it be 
auppoaed that the people of the United 
State* would declare this great principle, 
which was ** forever to remain unalterable, 
unless by common consent,'' and then in 
one month and a half authorize Congress 
to pass bankrupt laws t«) violate contracts ? 
And. this too by the constitution, which 
In the seoond, line, they have assured us 
was made ^ to establish justice," and in vi- 
olation of what they had decUred was 
** the just preservation of rights and pro- 
perty." And for what was this great and 
sacred principle to be overturned ? To 
enable^Congress to establish uniform laws 
on the subject of bankruptoi^js I a thing 
deemed of so little consequence itself, that 
it was not even mentioned until all the 
plana aad principles had been submitted, 
debated and voted on; and not until the 
principles to be inserted in the constitu- 
tion had been established by votes of the 
oonvention, and referred to a committee 
of detail, and reported on by that commit- 
tee. (See Madison Papers.) 
, May I here stop to inquire, whether 
that compact has ever been altered by 
the common consent of the original states, 



and the people and states in said territo* 
ry ; now ibur states and a territory ? 

Fortunately for the charaeter of the au* 
gust body that framed the constitution, 
we are not left in conjecture as to their 
intention on this subject A clause was 
introduced into the constitution, declaring 
that ** no state shall pass any law impair- 
ing the obligation of contracts." Was this 
clause introdued because the states could 
not be trusted, or because it contained a 
great principle of justice, which no legis- 
lative body should violate? The answer is 
this — it was a great principle of justice, 
which no legislative body should be per- 
mitted' to violate ; and an express provi- 
sion to restrain the states was introduoed« 
because they would retain all the power 
which was not granted to Congress, or in 
regard to which they were not limited ; 
and the prohibition was not extended to 
Congress, because Congress would only 
possess ^e powers which were granted 
by the constitution. No power had been 
granted to impair contracts ; and, there- 
fore, any limitation of, or restriction on 
such power, would have been useless, and 
perhaps mischievous, as the limitation 
might imply the grant of the power. 

Hear Mr. Madison, the Father of the 
Constitution. *' Bills of attainder, ex post 
fi^cto laws and laws impairing the obliga- 
tion of contracts, are contrary to the dnt 
principles of the social compact^ and to 
every principle of sound legislation. The 
two former are expressly prohibited by 
the declarctions prefixed to some of the 
state con8titutions,^and all of them are pro- 
hibited by the spirit and scope of these 
fundamental charters. Our own experi- 
ence has taught us, nevertheless, that ad* 
ditional fences against these dangers ought 
not to be omitt^ Very properly, there- 
fore, have the convention added this con- 
stitutional bulwark, in favor of peronal se- 
curity and private rights; and I am much 
deceived, if they have not, in so doing, as 
faithfully consulted the genuine seoti- 
ments, as the undoubted interests of the 
constituents. The sober people of America 
are weary of the ductuaiing policy which 
has directed the public councils. They 
have seen with regret, and with indignati- 
on, that sudden changes and legislature in- 
terferenoes, in cases affecting personal 
rights, become jobs in the hands of enters 
prising and infinential speculator^ and 
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SMfW to eotnp the un weary/' ,» • • » 
It was said by Mr. Madison, that '' One 
I^islauvtt act (interfering with contrapte) 
is but the first link in a long chain of re- 
petitions; every subseqiient interfereDce 
being naturally produced by the effects of 
. the preceding. If the present act be sus- 
tained by the judiciary and tolerated by 
the American people, we may expect to 
see, on the part of Congress, bankrupt 
laws which will discharge contracts with- 
out a surrender of property ; and, if the 
present act be constitutional, no court can 
say the other will not be so. And on the 
part of the states we may see their debts 
generally repudiated, there being no rea- 
300 why the people of the states in their 
coJiectire capacity, should not be discharg- 
ed from their debts, as well as the same 
pe(^le in iheir individual capacities. If it 
he right in the latter, it must be 83 in the 
former casf. In a moral point of view, per- 
haps, there is in some cases, less objection 
to the discharge of the debts of the com- 
munity, than to thoee of individuals; for, 
in the former case, the generation called 
(On for payment, may not be the one which 
incurred the debts, and may have received 
little or DO advantage therefrom — where- 
aa, an individual is never called on to pay 
a deb^ which he did not contract, unless 
it be the debt of an ancestor, who not only 
obligated him to pay, but left abundant 
tteana ao to do. A state frequently has 
nothing but its future acquisitions aris- 
ing from taxes the fruits of the. industry 
of its citizens to pay enormous debts con- 
tncted by another generation, — The in- 
diridiial, even if he surrenders his proper- 
ty, haa bis future acquisitions, also, aris- 
ing from his industry. Thus, if the present 
law be justifiable and constitutional, so 
would laws be justifiable on the part of 
Coogrees and the several States, repudia- 
ting their **" debts, con tracts, and engage- 
jnents.'^ But one of the remarkable in- 
consistencies of the times is that those 
who are loudest in denouncing repudia- 
tion bj the states, are the loudest, also, 
la approving lepudiation by individuals. 
I have not said anything in regard to 
ibe diaiinction between bankrupt and in- 
solvent laws; not buJt what there is a plain 
^od obvions distinction; and, not but 
what the act of Congrees has many of the 
teiares of an insolvent law, the power to 
pass which, I think, is reserved to the 



"states, but because the present act^ take it 
altogether, according to my view of the 
subject, is neither a bankrupt or insolvent 
law, but simply an act to discharge debts 
without payment Ifthe Congress instead 
of entitling the act, '* An act to establish 
a uniibrm system of bankruptcy,^ had 
given it a title c(frresponding with its 
provisions — ** An act to discharge debts 
without payment, but little difficulty 
would have arisen. We are told by the 
Supreme Court of the U. S., in Craig va* 
the State of Missouri, *' that the oonstittik 
tion was intended to prohibit things, not 
names ; and that the giving a new name 
to an old thing would not take it out of 
the prohibition of the constitution. If 
the giving a new name to an old thing 
would not change the case, I presume the 
giving an old name to a new thine would 
hardly change it.— (4 Pet R. 433-) 

We have been sometimes told that the 
constitution referred to the colonial laws, 
when it adopted the provision in regard to 
bai^ruptdes. Again, we are told that 
every civilized nation had its bankrupt 
laws, and that the convention did not con* 
fine itself to the English law. In the ex* 
amination I have been able to give the 
laws of the colonies and the laws of the 
states up to the year 1787, in which year 
the convention sat, I have not been able 
to find any law like the act under oonsid* 
eratioo. They have not told which of the 
colonial acts they refer to-— by what colo- 
ny passed, or when passed. But suppose 
we wore able to find a solitary act like 
the one under consideration. I have al- 
ready shown that, as it impaired the obli- 
gation of contracts, it was, according to 
the oft repeated decisions of the Supreme 
Court, condemned by the constitution. An 
act condemned by the constitution, is thea 
the act to which the convention referred 
as a pattern. The convention brands such 
an act as ** contrary to the first principles 
of the social compact and to all the prin- 
ciples of sound legislation,'' prohibits it to 
the states, and at the same time adopts 
its prjnciples for legislation by Congress. 
Again, a:» to the bankrupt laws of civili- 
zed nations, they caimot oertainly refer to 
the ^reatand wise system of laws called 
the civil law : the basis of the laws of most 
of continental Europe. Thp " cessio bo- 
ncrum" of the Roman or civil Isw, allowed 
a discharge from imprisonment,but the fa 
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ture acquisitions of the debtor were Hable 
for h?s debts. The civil law had no other 
system.— (Cooper*g Justinian, 348, § 40.) 
This was also the law of France, Germa- 
ny, and Holland, and generally of Conti- 
nental Europe. The Knglish Insolvent 
system (act of 32 George II. commonly 
callfe-a the lord's act, %nd the more recent 
Eno'lish Statutes of S3 George III.; 1 
George IV.; 3 George IV.; and 5 George 
IV.) have gone no further than to dis- 
charge the debtor's person. So of the in- 
solvent laws of Scotland.— (I KenfsCom. 
4^*2) Thus we find no law to which the 
convention could have had reference, like 
the present act of Congress. 

The truth seems to be, that this rejec- 
tion of a certain and known standard of 
meanihg, found in the English bankrupt 
laws, and referring the question to laws, 
God only knows when fend where pa^ed, 
or where fbey exist, is only intended to 
give unlimited power to Congress over all 
the contracts and business of the country. 
And we have been told by Junius, and 
the present act will illustrate it, that 
persons are never very anxious to secure 
power who do not intend to use it. 

I will here notice a different view of 
the powers granted to Congress by the 
ponstitution, in regard to bankruptcies, 
taken by an eminent jurist. In 3 Story s 
Com. 13, 14, in note 3 it is said, "Per. 
liaps as satisfactory a description of a 
Bankrupt law a^ can be framed, is that it 
is a law for the benefit and relief of cre- 
ditors and their debtors in cases in which 
the latter are unable or unwilling to pay 
their debts. And a law on the subject of 
bankruptcies, in the sense of the consti- 
tuion, is a law making provisions for cases 
of persons failing to pay their debts. 

I^ will be apparent to the most super- 
iScial thinker, that this definition or de- 
scription, like many of the doctrines and 
opinions of that eminent jurist, would in- 
fallibly draw into the vortex of federal 
e)wer, the whole business of the country, 
very case of the nonpayment of a debt, 
is a proper subject for a law of Congress 
and for the jurisdiction of the federal 
courts No act of bankruptcy — ^no insol- 
vency ^no act of fraud or removal of 

property is necessary to give Congress and 
the court of the United States jurisdic- 
tion. Any "person failing to pay his 
d^bts/' is the subject of a bankrupt law. 



A citizen worth a million, who lata a dajr 
pass over after a debt of one dolltir* w- 
comes due, is a Bankrupt and the subject 
of a Bankrupt law — the whole of his pro- 
perty may be taken away and given to an 
assignee . Congress can thus regulate M 
the business of the country and the colle- 
tion of all debts; and whenever !t pleases ' 
discharges all debts without the consent 
of the creditors or' the surrehder of prop- 
erty — for neither are necessary acccMtling 
to this definition. What an immenoe 
train of criminal law may also follow. 
I have already shown that the grant of 
power in regard to bankruptcies was not 
considered of any importance by tlie 
convention ; and," that notwithstanding 
the violent objections to parts of the Con- 
stitution and the great jealousy enter- 
tained of many of its provisions effeeting 
the rights of the states, yet no one seemed 
to consider the bankrupt clause of suffici- 
ent importance to merit an objection. As 
Mr. Madison said — ^* The expediency of 
it seems not likely to be drawn in ques- 
tion." Yet, this spot in the Heavena, no 
bigger than the ox's eye, 'has now|become 
a vast and portentous cloud from ^bieh a 
tornado may issue that^will bury iii ruins 
all the reserved rights of the stated. 

We have often been told that a oMsti- 
tution cannot go into detail; it can oaly 
contain principles ; and therefore in the 
interpretation of it, we mtist look at ita 
intention and spirit. He thai will thtis 
interpret the constitution of the United 
States will hardly be able to come to tbo 
conclusion of the learned' jurist, that bis 
description of a Bankrupt law, in tlie 
sense of the Constitution, '• is as satisftte- 
tory as any that can be framed/'^ Indeed, 
the government of the United States, 
with such interpretations, wonid sliortly 
be a government without limit. 

Surely if the convention had in^ded 
to give the United States jurisdtctiofi in 
all cases of indebtedness, it was idle to 
define with such precision the powers of 
the judiciary; and worse than idle to 
specify only one class, and that at rery 
small class of debtors, to wit. Bankrupts. 
Nor can I imagine that the stated 'would 
have ' adopted the constttution without 
objection to a power so unnecessiiTy to 
the government of the United States, ao 
unlimited and so portentous. 
I I confess, horever, that I am no latitu* 
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^ioftf iftn in my confttruction of tEe powers 
gritBted to the government of the United 
titatae* I believe it sbotvid be confined 
within the grants of power; and if more 
power be necessary, let it be granted by 
Amendments, and not usurped ; for one 
usurpation will be but a link in a long chain 
-of usurpations, until, at last, the govern- 
ment of the United States will be as unli- 
mited as that of Turkey or Russia. 

1 baye thus given, generally, my views 
ontbis 5ubject,and it now onley remains to 
notice some of the objections to those 
views, presented by the very able argu- 
mnnt at the Bar. ^It is said 'Hhat the word 
bankruptcy, has a legal and also a common 
signification.^ It seems to be admitted, 
that we are to look to the English law, as 
it existed at or before the time of the con- 
vention^ for the legal meaning. But," it 
is said the convention used the word in its 
<conuD0n meaning ; and that the common 
meanitig is insolvency, bankruptcy — ina- 
bility to pay debts, disc. 

T^e answer to this seems not very diffi- 
<5ult. The convention were applying the 
word to a legal subject — the making laws 
in regard to bankruptcies. They were de- 
nning the nature and extent of the laws in 
regard to that matter, which might be made 
by Congress. Now, the term had a certain, 
precise and ilxed legal mea&ing, and had 
been thus certain, precise, and fixed for 
nearly 200 years. This was well known 
to the convention. The book which con- 
tained the law and the definitions, and was 
then and is yet of the highest authority, 
was in the hands of the members, and was 
frequently referred to by them. It was 
not only in the hands of the members, but 
of every ^person of the least pretension to 
learning. It appears that the members 
were exceedingly anxious to select words 
wbicli would mark with certainty and pre- 
cision the grants of power they were mak- 
ing. The chairman of the committee [Mr. 
Rutledge] to which the subject was refer- 
ed^and who reported the phrase now in the 
constitution, received his legal education 
at the Temple, (.London.J Can we suppose 
for a moment, that the legal signification 
was rejected, and the common signification 
taken? This common signification was 
nncertain and indefinite, and nearly as 
various as the different lexicons. 

By adopting the legal signification, you 
preserve the inviolability of contracts, 



which has been shown to have been a great 
object with the convention ; you avoid 
uncertainty; you leave the states in p^- 
session of their just and necessary pow- 
ers in regard to contract and the collection 
of debts, and leave the United States in 
possession of all power necessary to be 
used by a general or national government 
— which of course can be only power of a 
general or national character. 

It is said aiso, ^* that bankruptcies in- 
clude insolvencies; and of course, that 
Congress has power over both.'' * 

I have already shown that Blackston^a 
Commentaries, a work of the highest 
possible authority, was in the hands 6f 
the members of the convention, and *fffe- 
quently referred to. I will here ^ve tfce 
definitions of both words, as dontained 'ta 
that work. *• Bankrupt, a trader wfio 
secretes himself or does certain other acta 
tending to defraud his creditors.'" — (2 
Blackstone's Com. 285.) 

** Act of Insolvency — which is atl 00- 
casional act frequently passed by ttU 
Legislature, whereby all persons whatso- 
ever, who are either in too low a way of 
dealing to become Bankrupts, or not being 
in a mercantile state of life are not inclii- 
ded within the laws of Bankruptcy, are 
discharged from all suits and imprison- 
ment, upon their delivering up all their 
estate and effects to their cse&itors, upou 
oath"— <^ Bkckstone's Corti . 484). 

Here it will be seen, that insolvency, 
which is inability to pay debts,has nothing 
to do with bankruptcy. In fact, bank- 
rupts are frequently far frort insolvent , 
It is the commission of acts tending te 
defraud creditors, which makes bankrupts, 
and no such act is required to make an 
insolvent. Insolvents are only .discharged 
from imprisonment. 

Here, then, is jurisdiction git^en to Con- 
gress over a small — a very small — class ot 
debtors: "Traders who secrete themselves^ 
or do certain other acts tending to defraud 
their creditors."— and the attempt is no^ 
made to take jurisdiction, or assume pow; 
er over all insolvents. Let us notice th^ 
relative numbers of each c!ass.^Thera ara 
now, in this court, near about nine hun- 
dred cases. Of these, two are involun- 
tary bankrupts — or bankrupts proper— 
and the remainder are insolvents, that is 
one bankrupt to four hundred and fifty in- 
solvents. But Mr. Story proposes to ex- 
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. taad it — or maintains that it is already ex- 
tended by the constitution, to all cases of 
peraons failing to pay their debts, without 
regard to insolvency even. This would 
extend the dower or Congress and the fe- 
deral judiciary, in ordinary times, over, I 
pr^ume« two thousand cases, for every 
case of l»nkruptcy power: and, of course, 
diminish the power oi the states in the 
like proportion. The power, if it exists 
at all in the Congresa and United States' 
. courts, is supreme, and can annul all the 
laws of the states as to property and suits. 
It is already declared, we are told, from 
. the bench of some of the United States, 
courts, that the insolvent laws of the states 
are wholly abrogated, and every thing 
. done under them, since the Bankrupt act 
went into effect, is a nullity. Thus, all 
, the business of the country, and of course 
' the property, is to be drawn into the vor- 
tex of federal power. 

If the constitution intended to give tbe 
jorisdiction in all cases of insolvency^ as 
well as bankruptcy, or as Mr. Story would 
baye it» in all cases of failure to pay, 
without either bankruptcy or insolvency, 
it would have been as easy to say so, as 
to say what it did say. But would the 
, states have submitted to a power so unne- 
cessary in Congress, so dangerous, and so 
prodigious in extent ? Look at the conse- 
quences. Here is a state of upwards of 
«0,00 sqare miles in extent; all thebu- 
•inesa in regard to insolvents as well as 
Ixinkrupts is to be transacted in the United 
States* court, at the dty of Jefferson. All 
who have an interest in a case, either as 
petitioners or at creditors, must go to that 
court, and there remain, perhaps with a 
liumber of witnesses; delayed by the ac- 
cumulation of business in the one court, for 
months. How would it be if, according to 
Mr. Story, the power extended to all cases 
of failure to pay a debt, as well as to cases 
of insolvency and bankruptcy. In a few 
years we Would see half the people of the 
state attending court at the same time; 
and suits, by the accumulation of business, 
would be delayed in that court, as they 
were in the oourt of chancery in England, 
for fifty or sixty years. In the mean time, 
the laws of ^e state, like those of a colo- 
ny or territory, would be, as far as cpn- 
cerned these subjects, entirely abrogat^. 
Is this like having ten or fifteen state cir- 
cuit judges, one of whom travels into each . 



county three times a year — a county court 
also in each county, and justices of the 
peace in each township — ^bringing justice 
to every man's door ? 

It IS &aid,*'that the power to annul con - 
tracts between individuals, is a necessary 
power, and unless the Consress possesses 
it, it has been annihilated.'' 

If what the Supreme Court of the Uni* 
ted States and Mr. Madison have said, in 
the passage already quoted, be correct, it 
would follow that the convention were of 
opinion, the power to annul the contracts 
of individuals might well be annihilated . 
I do not, however, say that the United 
States, under the treaty-making power, 
might not for great national purposes, im- 
pair the obligations of or annm certain 
contracts. But it would be done for the 
good of the public, and the United States 
would be bound to make good the loss to 
individuals. The 5th amendment to the 
constitution provides that private property 
shall not be taken for public use, without 
just compensation; and certainly uuder 
this general phrase, would be included the 
rights of contracts. And this may be an- 
other cause for there not haveing been iiv 
serted into the constitution, an express 
prohibition on Congress, in regard to im- 
pairing the obligation of contracts. If the 
government of the United Statetr, in the 
time even of its greatest need, can not 
take private property for the public use, 
without jiisjt compensation, and without any 
benefit to the public ? I think, therefore, 
that the power to take one maa*s property 
and give it to another, and to absolve a 
man from his jnst debts and contracts 
without compensation, is, and shotdd be 
annihilated in these United States. 

It is said, ** that if the power be given, 
it is no answer to object that it may bt2 
abused, or rather that, because it may be 
abused, does not prove it was not granted, 
for that any power may be abused." That 
is granted. But when we are inquiring 
what power was intended to be granted by 
certain wor^s; and, if we attach a particu- 
lar meaning to the words, it will amount 
to a grant of power, both unnecessary to 
that government, and dangerous, ana in* 
consistent with the nature and objects of 
the government; contrary to the sentimeuts 
expressed by the founders of that govern- 
ment,and such as would lead to consolida- 
tion, we should reject such interpretatiou 
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if MMidMr inlerpretetion m$j be given, 
which is nnezceptionable. 

It 28 nid, *• the people of the XT. S. 
would not have adopted the constitution* 
if it had been understood; that we were 
bound to the English system of Bank- 
ruptcy, as it existed at and before the 
time the conyention sat, and which could 
not be altered or amended/' 

No one, I believe, has maintained that 
the Englisb system of Bankruptcy was 
adopted in r^[ard to detoils. It is 
pcQvided in the 6th amendment to the 
eonetitatMi, that in criminal prosecutions 
the aoQosed shall enjoy the right to 
a trial by jury; and the 7th amend- 
m&9% provides for the trial by jury« in 
suits at common law, where the amount 
in oontrover^ exceeds twenty dollars. 

Now, no one has contended that we 
were bound to summon aud empannel a 
juryt as in England ; or that the qualifi- 
cations of jurors must be the same* But 
all agree Ihat the substance of the trial 
by jury, as known and established in 
Xngland for several hundred years, must 
be preserved. Could Congress direct a 
trial by jury, and provide that the jury 
should consist of three men ; and that a 
majonty should convict? No person' will 
assert the affirmative. If the Parliament 
should change their trial by jury and pro- 
vide that a jury should consist of three 
men, and that a majority should convict, 
would Congress be at liberty, also, to 
change our trial by jury, in the same way ? 
Ko person will assert the affirmative. 

If Congress cannot change the system 
of Jury triaU in substance, can it change 
Ihe system of Bankruptcy in substance? 
As gentlemen think a much better system 
of Bankruptcy is discovered, than that 
known to our ancestors, and which was 
adopted by the convention, so, no doubt, 
they will discover a much better system 
of trials than that by jury. But I think 
we nre deprived in both cases, of the be- 
nefit of their discoveries, by the provisions 
of the constitution. 

It is said, <* that any Bankrupt law, 
which is retrospective, impairs the obliga- 
tion of contracts, where there is a minor- 
ity not consenting to the discharge.'' 
"Aus may be ihe case, and candor obliges 
me to say I entertain doubt en the subject ; 
Tet it does not affect the argument . As a 
Knnkxnpt law is intended, like all other 
lAws^ibr the collection of debts, for the 



bene6t of creditors; and as, in this < 
tbe^ have to act together for the bene^t 
of all; and some tkree*foarths orfoarHfifihs 
are to consent to a discharge, which is 
still for their bene^t, has any one creditor 
a right to complain of a mere technteal 
disergard to his contract? The proceeding 
is, in truth and in fact A>r his ben^t; a 
given majority must consent, and it most 
fully appear, that ihe Bankrupt has acted 
honestly. The constitution was intended 
to establish principles, not technioalttaee ; 
and where the substance was mken o«e 
of, it might well disregard the shsbow. 
But if it be a violation of contract it can 
be only to the extent known to a system 
of Bankruptcy, which is merelj techni<»l, 
and cannot be made, by any just inter- 
pretation, to extend to a substantial 
violation, and entire abrogation of the 
contract, to the ruin of all the just hopes 
and expectations of the creditor. 

It has been said, *'that all the power 
in regard to Bankruptcies is given to Con- 
gress with only one exception; that of 
uniformity — and that we are not at libetty 
to make another exception, that it shall 
not violate coiitracts." It is admitted 
that the power is given with only the one 
exception, but still it is only the power 
to pass a uniform Bankrupt law. What 
constitutes a bankrupt or bankruptcies 
is the question we are considering. If a 
Bankrupt law, within the meaning of the 
constitution, does not substantially vio- 
late contracts, then the power to violate 
contracts, is not given. It is not an ex- 
eoptiod, or thing taken out of the grant*«^ 
but never was included in it. 

This, however, is an exceedingly tedi- 
nical interpretation, is unworthy of the 
subject, and can never be applied toaCon- 
stitution, whch can noly embrace princi- 
ples. We must look at the spirit of the 
instrument^and the intention ot its authors. 

It has also been said, '* that as Congress 
had authority to pass Bankrupt laws and 
violate contracts, every person who made 
a contract must have made it with an eye 
to this power in Congress, and the act, 
when passed, cannot therefore be con- 
sidered retrospective.'' Now, the doctrine 
of the Supreme Court on that subject, as 
already shown, is that a law in existence 
when a contract is made, becomes part 
of that contract But' how a power 
not exercised, or a law not in existence at 
the time a contract is made, can become 
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.part of tbateo6ti»Gt| is bfl^oml my eom- 
|>friie9ik>a. But it is also a begging of 
the i|aestiDB« The questioa iB» whether 
.Congress has pow^, under coJor of a 
BankrBpt hiw, to Tiolate contracts. The 
gaotkoien assume that congress hat the 
power«(the matter in dispute, )and then say 
every one who contiacta anut be presumed 
to contract with an eye to that power. 

It ia farther aaid/^ t^t the convention 

ia New York, which ratified the co&stitu- 

. tton for lihat State, pr<^ooed an amend- 

vient limiting Banknipt laws to traders, 

.«Bd that it was not adopted/' This not 

onleyproves the convention in New York 

.believed the system ought to be limited to 

traders, bat that there was doubt whether 

it was so limited, and should be placed 

be(y«md doubt That it was not adopted 

> by the necesary number of states, three- 

foorthSyOnly proves that they did not think 

there was any doubt, or that it should be 

left as it was, whatever it might be. If 

Ihey had adopted the amendment proposed 

'it would have been taken as an admission 

tHat the English system had not been 

adopted by the constitution ; which, I pre- 

eame, they would neither have admitted 

tjben, nor would they do so now. 

I have deemed it Necessary to a correot 
vnd^rstandicg of the subject, to examine 
generally the doctrine in regard to bank- 
ruptcies, but intend to confine the opinion 
. to the case now before us. The court re- 
.grets exceedingly that an imperious sence 
of duty compels it to declare that the act 
of Congress so far as it undertakes to dis- 
•ebai^ a debtor from debts contracted be- 
fore the passage of the act, without pay- 
ment, and to discharge his future acquisi- 
tions of property from liability to those 
debts, without the concent of a given ma- 
jority of his creditors, is uncomstito- 

TIOMAU 



IN CHANCERY. 



Before the Hon. Reuben H. Walworth, 
• Chancellor of the Stale of New York. 

MiCKLEs v. Brayton — March 7, 1843. 

%AMmMVPT*a DISCHARGB AND CSRTEFXCATa — 
JUnOM SN T— COSTS^-SBTT-OFF. 

Ttao compUlaaat rscoTered a jradgmeDt agaiast 
the dafisadeat,snd sued out execution, which 
trat .returned uneatiflAed- He afterwards tltd 
a creditor's bill. Tho dcfcndeat became a 
bankrupt, and obtaiaed his discharge aad 



oertiOf afMndtiA^e^Mtlir^ oMAMA«4e- 
cree in tbe caHse.diaoiisflln|f the conplaiuaat'i 
bill, witU, costs. It was \i^\^ tl^atthe com|plaio- 
ant had no rigt to set off his jtMgment. from 
which the defend^at had beeu tRschirged, 
•gainst aooh £DtU» 

Thi9 was an appeal by the complaiaant 
from an order of the Vice Chancellor of 
the seventh circutt-. It appeared that the 
complainant recovered a jud^ent agaiMt 
the defendant, and after the return of an 
execution unsatisfied, he filed a creditor's 
bill against the defendant in this ocmrt. 
On the 9th Julj^ 1842. die defendent <»b* 
tained a final discharge fro^fttl hto d^ts, 
under the t>ankrupt act; and Mbseqtient 
to sueh discharge he obtained » dietht h 
thiA cause, dismissiag the oompkiaaalfs 
l>ill} with costs. 

H . Sheldon, for appeWttat. 

G. Lawrence, for respondent. 

The Chancellor. — As the complin- 
ant's bill was dismissed witK costs in this 
case, I must presume it was filed sgainst 
the defendant without any just cause. The 
only question, therefore, is whether the 
complainant had any right to sf^t off his 
judgment, from which the defendant bad 
been duly discharged uudet the bankrupt 
act, againt the bill .of costs in this suit, 
which the defendant had subsequentl/ob- 
tained against him. And I tbink it is 
clear that he has no such right, either le- 
gal or equitable. It is true, most of the 
services of the solicitor, for which this 
decree for costs was afterwards made, 
were performed before the defendant was 
discharged, under the bankrupt act ; and 
if the decree dismissing the bill with costs 
had been made before that time, the de- 
fendant would have had the technical 
right to offset his judgment against the 
costs, so as to deprive the solicitor of what 
was equitably due to him for his services. 
But as the defendant had no right to any 
part of the costs as against the complain- 
ant, prior to the final decree, the solicitor 
cannot be deprived of the costs which are 
equitably his. If the complainant had 
slandered the defendant, or had assaulted 
him while the judgnf)ent on which the bill 
in this case was founded, was in full force, 
and the defendant had recovered damage* 
for that injury subsequent to his discharge 
under the bankrupt act, no one could for a 
moment suppose that this judgment which 
had been discharged lujfore the recovery 
of such damage?, could be ofT-set against 
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them. And yet the equitable jight to an 
'6ffl^t i^^lSt be as strong in tbat case as 
3n this, if ncrt strbngcr 
' Tfic' decision ctf the Vice Chancellor 
tras therefore right; and the order ap- 
pealed from must be affirrjied with costs. 

In thtt matier of theReceiver of theCsna- 
joharie and Catakill Railroad Company: 
A CdtiH of Bt|uity Ikaa no power upon a flum- 
lOngf applicatioD, to make an order direct- 
ing KtocJtIiotders of a Corporation to pay a 
j;cceiver moneys due on the stock, to satisfy 
*e debts of the company. 
This was an application W a receiver 
in a creditor's suit, for authority to re- 
ceive from the stockholders of the corpo- 
ration, so much of the amount due on the 
stock as would be sufficient to satisfy the 
deb}i of the company. 

jsa«c Prujn for petitioner. 
- 7bs CfiAKCCXXoa. — If the receiver in 
^i;(^.a.eafie<Qfin compel payment from the 
fttceklioi^ders whose stock is not paid in, 
^jopon which questaon I express no opi- 
IM9i^i.(he order appointing him receiver, 
gives him all the. autliority which k ne- 
cessary either to collect the amount due 
or to compromise doubttul claims. And I 
ftoi^isfiedl thi« eourt has no pbwer, upon 
s-tfnmstaryieppUcation, to nmke an order 
direottAg the stockholders lo pay. if the 
raCeineiv and not the complainant in the 
fliil^ in. which he has been appointed, is 
tb« puB^r person to file a bill to compel 
them to pay ap the balance of their stock, 
be is at^ J^berty to proceed as he may be 
aduised bycoucwel, with the consent of the 
foipplainant in ihe son : and may inatttnte 
such suit of suits, eitber at law or in this 
ciMKli, aa be may think proper. But if he 
liAfl*no funds in his hands to pay the 
costs of the auit, in case he should fail 
fhfiraii, h^ tfi(Mild not bring suoh suits 
witb^lUl beioig' indemnified by the conv- 
jJjilWPi ia the suit, in which he has 
Wep^apptiiated a receiver, or by the other 
CMJ«|pffl' of the eorporation, for whose 
beoeftt such 8oit» are brought. - 

jBT (^ wxt fuunber will contain twent- 
tV'ibur pag98^ the suooMeding one again 
sixteen pages, and $a on^ alternately, to the 
md of-,(he v(itume,ThiJi arrangement will 
emaUe us t^ comprise articles tif greater 
hngth than could be emJbrateed in the ctm- 
teu^plcAed fitrm of twenty pages^ and will 
doubtless render ike work mare acceptable 
la our readers. 



LAW OF ATTORNEYS. . 

UKN ON FCND l^ COVaT* 

In a recent English case it was decided 
that a solicitor who uses the names of 
parties as plaintiffs in a catise, without 
their consent, has no lien on the fund i^ 
court for his general bill of costs. He ih^ 
however, entitled to be paid out of the 
fund their share of the costs of the suit 
properly incurred. 

Mr. Baron Alder son, in giving judg- 
ment. 8aid« — ^' As far as Captain and Mrs. 
Landers are ooncerntid, the qaeatioo \% 
what is the fund in court? I; is thebal- 
lance after payment of the reasonable ex- 
pense of the eause. I should say the lien 
on that fund does not depend on the ques^ 
tion whether they retained Mr. Poole or 
not. All the divisible fund, is the fun^r 
deducting the costs. It seems to roe that 
Mr. Poole has no lien on the divisible 
fund, that is to say, the surplus of the 
fund, after payment of the costs of the 
suit. On the facts, the proper conclusioa 
to be drawn is, that the petitioner is to be 
allowed the costs properly incurred by 
him as solicitor in each of the three equity 
suits, to be taken in each case out of the 
sum in court, and^that the parties are then 
in each case to be entitled to their distri- 
butive share of tho residue. It appears to 
me that Mr: Poole was not the attorney to 
Captain and Mrs. Landers, or of Mr. Lo- 
mas, or of their trustees; that the utmost 
that can be said is, that they did not in- 
terfere after they knew their names were 
used by him as plaintiffs, to prevent that 
being done. But this, though it wiH give 
the defendants a claim against them, will 
give no claim to Mr. Poole on them He 
can only establish a claim under a con- 
tract with them, and there is no evidence 
of that. But still he as attorney for the 
Wool ley's (using their names,) recovered 
the fund, and the parties come in now to 
have the benefit of it, they can only have 
thoir share of the divisible fund recovered, 
which is the amount recovered deducting 
the reasonable expenses of recovering it* 
It seems also to be proved that the p&rtiefi 
did retain Mr. Poole in the actions of 
ejectment, therefore he will have a lien on 
the share of all the parties as to those 
costs. As to the shares of the two Wool- 
ley's he will have a lien for his general 
bill I think the share of Captain and 
Mrs. Landers and Mr, Lomas, incurred by 
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the petition and examination before the 
MMter nast fall on the petitioner. — (Hail 
fv, Laver, 4 You. & Col, 216 ) 
. (See £x parte Sterling, 16 Ves. 258; 
Worrall t. Johnson, 2 J, & W. 214; Lord 
Y. Eellett. Myi. & R. 1 ; Lowe y. Church, 
4 Madd. 391 ; Davies v. Bush, 1 Younge, 
358.) 

SURRENDER OF FUGITIVES 

FROM JUSTICE. 
(The following treaty has been entered 
Jnto betwesn Great Britain and France.) 

** Her Majesty, the Queen of theUnited 
Kingdom of Great Britain and Ireland, 
and his Majesty the King of the French, 
having judged it expedient, with a view 
to th^better administration of justice, and 
to the prevention of crimes within their 
respective territories and jurisdictions, 
that persons charged with the crimes here- 
in after enumerated, and being fugitives 
from justice* should, under certain circum- 
stances, be reciprocally delivered up : 

1. It is agreed that the high contracting 
parties shall, on requisitions made in their 
name, through the medium of their respec- 
tive diplomatic agents, deliver up to jus- 
tice, persons, who, being accused of the 
crimes of murder, (comprehending the 
crimes designated in the French Penal 
Code) by the terms assassination, parri- 
cide, infanticide, and poisoning,) or of an 
attempt to commit murder, or of forgery, 
or of fraudulent bankruptcy, committed 
within the jurisdiction of the requiring 
party, shall seek an asylum, or shall be 
found within the territories of the other; 
provided that this shall be done only when 
the commission of the crime shall be so 
established as that the laws of the country 
where the fugitive or person so accused, 
•hall be found, would justify his appre- 
hension and commitment for trial, if the 
crime had been there oommtted. 

Consequently, on the part of the French 
Government, the surrender shall be made 
only by the authority of the Keeper of the 
Seals, Minister of Justice, and after the 
production of a warrant of arrest or other 
equivalent judicial document, issued by a 
judge, or other competent authority in 
Great Britain, clearly setting forth the 
acts for which the fugitive shall have ren- 
dered himself accountable ; and on the 
part of the British Government, the sur- 



render shall be made only on the xepoct 
of a judge or magistrate duly aathonaeA 
to tike cognisance of the acts charged 
against the fugitive in the warrant of mr* 
rest or other equivolent judicial docn* 
ment, issued by a judge or competent 
magistrate iu France, and likewise dearly 
setting forth the said acts. 

i. The expenses of anj detentkn and 
surrender made in virtue of the preceding 
article, shall be borne and defhiyed hj 
the government in whose name the requi- 
sition shall have been made- 

3. The provisions of the present coo- 
vention shall not apply in any manner to 
crimes of murder, forgery, or fraudulent 
bankraptcy, committed antecedently to 
the date thereof. 

4. The present convention shall be in 
force until the 1st of January, 1844, after 
which date either of the High Centraetiag 
Parties shall be *at liberty to gire notice 
to the other, of its intention to pnt an 
end to it; and it shall cease and deter- 
mine at the expiration of six montha frooi 
the date of such notice. 

March 13, 1843. 

newTobk'common 

Order rbspsotino July akd Avoost 
Tbrub.— Adopted July 8, 1843 — Daring 
the first two weeks of July term, In- 
quests may be taken in any caose hi which 
no affidavit of merits is filed, and such 
contested cases may be tried as have been 
or may be ordered by the oonrt, or are 
under the stipulation to be tried, and sndb 
cases as may be brought on by consent of 
plaintiff and defendant. 

For the last two weeks of JoW tsitn, 
no Jury will be ordered, nor for tae first 
two weeks of August term. 

Although the jury for Aogfnet tenn« 
will only be sammoned for the kit two 
weeks of August term, the eenaea met 
be noticed for trial for the 3d Monday of 
August in the usual manner, and a d9Q« 
ble jury will be ordered for Uie laet two 
weeks of August term. 

The court however will be kept open 
for the whole month during the July and 
August terms, for the purpose of the iieii* 
ing and return of process, te and Ibr 
hearing arguments on every Saturday at 
noon, no defaults on ar^ment oases wifl 
be albwed to be taken during^ the Satur- 
days in the month of August. 
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PVlf ISHlHISlfT OF DEATH. 

By JjJUES IfXAiB, H. D., oTFlUUddphUu 

Thk subject of the abolition of deatb as 
a puojahment for the crime of wilfal murder 
(tbe only one to iirhich the penalty attaches 
inP6DnsylTania,)was brought before the le- 
gislature oi this state, during the last ses- 
sion, by reason of petitions from the citi- 
zens, and referred to a committee, bj whom 
reports were made on the 26th last March, 
the majority being adverse to the abolition 
of the pomshment, and the minority in fa- 
vor of it 1 forbear giving even a summary 
of the arguments, pro and con., as I might 
thereby do iojastice to the labored discus- 
sions on both sides of the question ; but I 
most say, that I think the texts ot Holy 
Writ brought by the majority in support of 
their views, are fully rebutted by the mi- 
nority, and that if the former had read Dr. 
Bushes essays *'on public punishments," 
and **oQ the punishment of murder by 
deaths'' they would have seen how untena- 
ble the texts are, and how inapplicable to 
the present state of society and civilization. 
On this subject my mind has long since 
been made up. Without calling in the aid 
of arguments opposed to public punishments 
of every kind, derived from the facts 
of their immoral effects, of their brutal- 
izing tendency on the mind of their giv- 
ing occasion to the committing of crimes, 
from the assemblage of the idle and disso- 
lute on these occasions, and the loss of 
time and money by those who can ill spare 
either, 1 object to them on the ground of 
their total inutility in preventing 
CAiMEs by the imaginary effect of example. 
The first fact that impressed me on this 
(fuestion was oommariicatcd by Dr. Bush 
long since, and when he was devoting his 
time, talents and zeal to procure a change 
in the former barbarous and sangidnary 
penal code of Pennsylvania. In the year 
1768, in company with a young Danish 
gentleman,* he attended the execution of 



*Mr. Watarstorf, Minister of Denmark to the 



a man on the wheel, in the dty of Paris; 
and in order to insure a full view, th^ 
wished to ascend a shed, when finding his 
umbrella in his way, he requested a boy 
already on the top to hold it until he should 
mount. The boy complied, bnt quickly 
descended on the other side and disap- 
peared! The executioner had not actually 
commenced his mangling operations, but 
the victim was already stretched out, and 
the awful nature of the punishment was 
familiar to all the people. I have also 
read in some books of travels in Italy, (I 
think by Kotzebue,) that the slippers of a 
convict left at the foot of the gallows, had 
been stolen I In our own country the 
same proofs of the want of moral effect 
upon the spectators, were and are now con- 
stantly seen at every public execution, as I 
could show by the collection of the news- 
paper naratives of such events, which I for 
years made, as they occurred, and which 
always noted the riots and thefts on the 
gallows ground, and consequent committal 
to prison of many offenders. A hanging 
was and is considered by the mass a ju- 
bilee for unrestrained riot and low de- 
bauchery ; and by pickpockets, a sure 
place lor the successful practice of their 
sHght-of-hand tricks. The moral effect 
which the sight of a human being suffering 
for his crimes, and his previous solemn 
warnings to avoid the course of life he 
had led, was supposed to have on all who 
heard him, is lost upon those who come to 
steaL We have even seen that a roan 
who had witnessed the execution of a 
convict for murder, killed a person, by 
subbing him the same evening.f Can 



Unitsd States, daring the administiatioB of Fkes- 
ident Washington. 

fl allude to the exeention of Lechler at Lan. 
caster, in 1822, and the murder ot Bums, by WiU 
son, quoted in my Eisay on the Penitentiary Sjs. 
tern of Penn., Cp.^, 1828,) by Hr. LlTingstoo,the 
Minority Report, and others. Some eMss aie re. 
corded, which proTe that the sight of a conriet 
hanging, exdied in themindsof the beMdcrstbt 
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any one after knowing these facts, sup- 
port public punishments on the principle 
of their moral effects? The execution of 
murderers in the prison yards, in the pre- 
sence of officidl characters, and a few cit- 
izens selected by the sheriff, tends greatly 
to diminish the evils which the infliction 
of the legal penalty in an open field, inva- 
riably produces. It must not be forgotten 
that Pennsylvania set the first example of 
this great improvement in penal law, and 
that Mr. Ohauncey Holcomb, a representa- 
tive from the city of Philadelphia, brought 
the measure forward and carried it through 
the session of 1833-'34, after previous at- 
tempts to the same effect had failed.* 

In the year 1836, an English youth, by 
name Moran, aged 19 years, was executed 
near the Eastern Penitentiary, in an open 
field, after being sentenced by the Circuit 
Court of the United States, for the murder 
at sea of the captain, with whom he was a 
sailor; and according to the reports in the 
newspapers, the crowd in the field was im- 
mense; people from the neighboring states 
forming part of it, and Philadelphia was 
emptied of nearly half of its population. 
Not less than 850,000 were lost by the 
suspension of labor and actual expendi- 
ture by the spectators, while the scenes of 
beastly intoxication, low gambling, per- 
sonal contests and blasphemy, excited in- 
tense disgust in the sober part, who merely 
came to enjoy the scene of beholding the 
convulsions of the expiring wretch. In 
reflecting upon these things, I was strongly 
impressed with the absurdity of public 
punishments being permitted by the laws 
of the general government, while in some 
states of the Union death was inflicted in 
the prison yards, and resolved to make the 
attempt to carry out the principle I had 
early advocated by a petition. 1 accord- 
ingly draughted one; and after procuring 
the names of the judiciary, of many mem- 
bers of the State convention, and of other 
well known and esteemed citizens, I pre- 



first idea of committing the very crime for which 
the condemned was sufiering. I cannot again travel 
over this part of my subject, however important, 
as the facts connected therewith ars familiar to 
those who hare attended to it. 

•For the first petition on this subject, see Ilaz- 
ftrd's Pennsylvania Register, vol, iii, p. 222. New 
Jersey and Nev York have followed the example 
of IVnnKylvania, and it is to be hoped that all the 
c tatea will adoi>t the great improrement. 



sen ted it to the Senate of the U. S. in De- 
cember, 1837. It was ordered to be printed, 
and immediately referred to the judiciary 
committee, of which the late Mr, Grund^ 
was chairman, by whom a bill was in a 
few days reported in compliance with the 
petition, and a copy of it sent to me. The 
provisions in the bill meeting my entire 
approbation, I lost no time in returning it. 
It soon passed the Senate, but unfortunately 
was not sent to the House of Kepresenta- 
tives until within a few days of the ad- 
journment, and was not called up. At the 
next session, (1838) I committed it to the 
special care of a city representative, who 
promised to attend to it, but failed to-do so. 
The sessions of 1839, IMO, 1841, and 
the subsequent long extra session also 
passed, with renewed proofs of his ne- 
glect, notwithstanding I reminded him of 
it In this last session I also addressed 
the committee on the judiciary, and urged 
the calling up the bill, but with no success. 
I renewed my application last winter, wken 
on the 3d February, 1843, Mr. Grundy'a 
bill was reported, but not again noticed 
during the remainder of the seasion. 

I think it singular and unjust that re^ 
cent writers on the subj^t of public pun- 
ishments, and especially on that of death for 
murder, should omit all notice of the kbora 
and writings of the late Dr* Benj. Raah 
on these subjects, considering that be Erst 
proposed the amelioration of tlie Penal 
Code of Pennsylvania, that he Wag stood 
alone in opposing the last mentioned pen- 
alty, and was furiously attacked for the 
new sentiments he avowed. In justice 
therefore to his memory, I will state that 
his first essay connected with penal law, 
was *^ an inquiry into the effects of public 
punishments upon criminals and society,*** 
2d, ^*on the punishment of murder by 
death.'^f His name is omitted among the 
numerous authors quoted by Mr. Monta- 
gue, in 3 vols, '' on the punishment of 
murder by death,"]; though his essay there- 
on was published by Johnson in London, 
in 1793, and yet quotes the pamphlet on 
the subject, by the late eminent Wil- 
liam Bradford, who therein refers to Dr, 
Hush. But this is not all the injustice done to 



•Carey's Mmeum, vol il. p. 142, 1787. 

t Do. vol. iv, p. 78, 1788. These formed parts 
of a volume of essays, published by the author ia 
798. % London. 16ia 
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this benevolent pioneer in the cause of hu- 
manity; fcr a part of his arguments against 
public punishments are credited to another. 
Thus Mr. Livingston, without a reference 
to a book, givjes Dr. Franklin as his au- 
thority for .the beneficial effects of abolish- 
ing ihe puniehxxient of death in Tuscany, 
and fw the increase of murders in Rome, 
(Rxty ca^ in three months,) where ihe 
puniahment is inflicted with great pomp 
and parade. In like manner, he quotes 
Franklin, in fifteen lines for an explana- 
tion of the text " he that sheddeth the blood 
•f mm, hy num shaU his blood be shed/' 
Now, these quototions will be found to 
oompese parts of Dr. Rush's essay on the 
effects of pixbhc punishments. They are 
also copied from Mr. L. by Mr. Sullivan, 
of New York, in his " Report in favor of 
the abolition of CapiUl Punishments," (p 
106.) Dr. Pranklin, it is believed, never 
wrote a line on penal jurisprudence. 



SISTOBT AWB FBACTICE OF 
IN JTUNCTIOIf S* 

ARTICLE V. 

In looking through the cases upon in- 
junctions against proceedings at law, es- 
pecially those in which Lord Cottenham 
has brought into view the principles upon 
which the system rests, it has occurred to 
us ^at the practitioner who is consulted 
upon (|uestions of injunction, may, with 
great advantage to himself, adopt inquiries 
of the following character. First, whether 
there is any equity against the legal de- 
mand. Secondly, whether there is any 
equity for a discovery of evidence to be 
used at the trial. Thirdly, whether there 
are any equitable defences to the action. 
Fourthly, whether, if the action proceed to 
judgment there are any equitable cir- 
cumstances upon which execution may be 
resisted. We need hardly say that the 
record must be framed in such a manner 
as to support the prayer for that particular 
species of injunction, which is justified by 
the circumstances of the case. In the 
first place, the object is altogether to pre- 
vent the trial at law. In the second, to 
prevent the trial before discovery has been 
obtained; and in the third and fourth ca- 



ses to prevent the plaintiff at law from 
enjoying any fruit from his legal proceed- 
ings, until there has been an opportunity 
of discussing the merits of the equity, 
which is alledged against him. All the 
different equitable considerations on which 
proceedings at law are arrested, may, we 
believe, be classed under one or another 
of these several heads of injunction ; but, 
unless the distinctions betireen them are 
carefully observed, proceedings by way 
of injunction cannot be taken with safety, 
or with any prospect of success. 

The principle upon which the common 
injunction is obtained may be deduced 
from the authorities which have been al- 
ready quoted. This order is obtained as 
of course, if the defendant in equity does 
not plead, answer, or demur within eight 
days after appearance. If it is obtained 
before proceedings at law hav« been com^ 
menced, it prevents the party enjoined 
from commencing them; thus it keeps all 
things in statu quo. If it is obtained 
after the commencement of proceedings 
at law, it prevents the plaintiff at law 
from taking out execution : thus it inter- 
feres with the legal proceedings only just 
so far as to give the plaintiff in equity, an 
opportunity of bringing his equity to a de- 
termination before the damages awarded in 
the action have been recovered. Of 
course if the plaintiff in equity were com- 
pelled to pay those damages, he would 
either be deprived of the benefit of. his 
equity or else he would be obliged to 
commence fresh proceedings to recover 
back the very damages which he has just 
paid. The plaintiff in equity having had 
the advantage of keeping things in statu 
quo, to this extent, must in the next step 
argue the case upon the merits, as disclo- 
sed either in. the answer or in affidavits. 
Upon this argument he obtoins any further 
assistance, by way of injunction, to which 
he establishes his right. 

With respect to the difference in the 
effect of the common injunction, accord- 
ing to the time of its issue, before or 
after the commencement of proceedings 
at law we may venture a suggestion, in 
the absence of all authority, that it arises 
either out of the fiction that a trial is con- 
cluded on the day on which it commences, 
or else out of a deference which the Court 
of Chancery shows to courts of law, in 
not arresting the proceedings which havo 
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been once entertained, unless upon ex- 
amination of the merits, such a step ap- 
pears clearly to be called for. The latter 
supposition is strengthened by the ancient 
practice on the equity side of the Court of 
Exchequer, where the common injunction 
stayed net only execution, but also trial 

' itself. It is probable that in early days the 
injunction was never obtained on the equi- 
ty side of the exchequer, except against 
proceedings on the plea side of the same 
court, Over both branches of the court 
the same lord chief baron was only in the 
capacity of an equity judge, restraining 
his own conduct in the capacity of a 
jud^e in common law, there was no room 
for the delicacy which was felt by the 
Co«rt of ' Chancery towards a court of 
common law. 

We have hitherto confined our attention 
to those injunctions which interfere with 
proceedings at law. They are the injunc- 
tions which in former times gave rise to 
controversy, and more recently to frequent 
misunderstanding. We will now briefly 
notice a few circumstances of injunctions 
of another character, for the purpose of 
showing that they are perfectly in keep- 
ing with the principles which we have 
mentioned. It manufacturers have by 
long usage established a prima facie right 
to particular marks upon manufactured 
articles, and a stranger assumes the mark, 
he will be restrained from using it, unti^ 
he has established his right to do so in a 
court of common law.* When there has 
been for a considerable time a general 
acquiesceoce in a patent, and a stranger 
invades it, he will be restrained from per- 
nevering in such invasion, until he has im- 
pugned the validity of the patent in a 
court of law.f When a party has published 
« work, and a stranger publishes another 
work, which alleges to be piracy, the 
second publication is restrained by the 

' court, until the conflicting rights have been 
determined in a court of law. 

Instances of injunctions of this nature 
might easily be multiplied to any extent 



them for the purpose of introducing a few 
remarks. In all such cases the claims of 



plaintiff and defendant conflict with each 
other ; they are claims to be decided in a 
court of law. During the time which 
elapses before the trial takes place, one ot 
the two parties must be injured ; either 
the old claimant of the right, by interrop- 
tion in the continuance, or the new claim- 
ant, by the delay in the commencement 
of the exercise of the right In this di- 
lemma the Court of Equity acts upon the 
principle of keeping things as they are« 
Effect is given to the old right, until there 
has been an opportunity of deciding the 
question before the proper tribunaL It 
must, however, be observed, that mere 
precedent in user of the right is not siif* 
ficient llie right in order that it may he 
respected, must be the old established 
right Lord Eldon's judgment in HiU t. 
Thompson, which has always met with 
approbation, is perfectly clear upos thia 
point. 

" The principle,"* he says, •* upon 
which the court acts in cases of this de- 
scription is the following: where a patent 
has been granted, and an exclusive pos- 
session of some duration under it, the 
court will interpose its injunction without 
putting the party previously to establish 
the validity of his patent by an action at 
law. But where the patent is but of jes- 
terday, and upon an application being 
made for an injunction, it is endeavoured 
to be shown in opposition to it, that there 
is no good specification, or otherwise, that 
the patent ought not to have been granted, 
the court will not from its own notions 
respecting the matter in dispute, act upon 
the presumed validity or invalidity of the 
patent without the right having been as- 
certained by a previous trial ; but will 
aend the patentee to law and oblige him 
to establish the validity of his patent in a 
court of law before it will grant him the 
benefit^of an injunction.^' When the court 
respects the right which has been admits 
ted for some time past, it acts upon the 
principle of which Cicero speaks with 
approbation : '* Consuetudinis autem jus 



We have quoted « sufficient number of esse putatur, id quod, voluntate^ omnium 



sine lege vetnstas comprobarit. In 
autem jura sunt, qussdam ipsa jam oerta 

Iproptar vetustatem; quo in ffenere et alia 
Buntmulte, el eomm mnlto maxim* pw,, 

T ooBMtn T. OMM, a Jt. • u. ai . ' nm r. Tlu^im, » iSm, 024. ' 
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quflB pretores edicere consuerant/^* 

Lord Eldon'8 language deriyes additional 
importance from the approbation with 
which it has deen recently quoted by Lord 
Cottenhanu Every case of this kind 
must be determined according to its own 
circumstances. The court must judge 
whether the possession has continued long 
enough to establish a prima facie right. 
Lord Cottenham observesf : *' But then 
it is said there is possession of the patent, 
and that possession of a patent for a cer- 
tain length of time gives such a title ai 
the eoort will protect until a trial at law 
can be had ; and certainly if I found that 
manufacturers of piano fortes had acqui- 
esced, and that there was no doubt upon 
that point to which I have before referred, 
I should have adopted the course which 
Lord Eldon adopted,^ and which I have 
followed, of protecting the right until the 
trial should have been had. For that pur- 
pose, however I ought to have very satis- 
factory evidence of exclusive possession. 
Now I find here that certain manufactu- 
rers state, that they abstained from making 
piano ibrtes in this manner out of respect 
for the plaintiffs, as having a patent ; 
while other manufacturers again say, that 
they have always made them in this man- 
ner. Which'of these statements is true I 
am not called upon to decide; but the dis- 
crepancy does throw sufficient doubt on 
the case to prevent my interfering by in- 
junction.'^ It will be observed that the 
object pursued, according to the expres- 
sions contained in these passages, is to 
give effect to that, which, so far as the 
case has been laid before the court is, in 
reality, the legal right. " The jurisdiction 
of the court,'' says Lord Cottenham, *' is 
founded upon legal rights; the plaintiff 
coming into this court on the assumption 
that he has the legal right, and the court 
granting its assistance upon that ground.''^ 
Such being the foundation of the court's 
jurisdiction, the mode in which it is worl 
out, and the caution with which it re- 
spects the legal right, and interrupts the 
enjoyment of it for the smallest possible 
period, is admirably explained in the fol- 
lowing P^8>*gs| :— '* When a party ap- 



* CiDsro ds Invent lib. ti, cap. 22 ; Story, £q. 
Jarisp. i. p. 17. 
t CoUarir. Aaisom, 4 M. & C 488. 
tJam ▼. Tkomp$amt 3 Mer. 622. 
§JBaeMiv.jM«f,4M.Aa4a6. |IUd.| 



plies for the aid of the court, the applica- 
tion for an injunction is made either during 
the progress of the suit, or at the hearing ; 
and in both cases I apprehend great lati- 
tude and discretion are allowed to the 
court in dealing with the application. 
When the application is for an interlocu- 
tory injunction, several courses are open : 
the court may at once grant the injunction 
simplicitur, without more — a course which 
though perfectly competent to the court 
is not very likely to be taken, where the 
defendant raises a question as to the 
validity of the plaintiff's title ; or it may 
follow the more usual , and, as I apprehend, 
more wholesome practice in such a case, 
of either granting an injunction, and at 
the same time directing the plaintiff to 
proceed to establish his legal title, or of 
requiring him first to establish his title at 
law, and suspending the grant of the in- 
junction until the result of the legal in- 
vestigation has been ascertained the defend- 
ant in the mean time keeping an account. 
Which of these several courses ought to 
be taken must depend entirely upon the 
discretion of the court according to the 
case made. 

**When the cause comes to a hearing, 
the court has also a large latitude left to 
it; and I am far from saying, that a case 
may not arise in which, even at that stage, 
the court will be of opinion that the in- 
junction may properly be granted without 
having recourse to a trial at law. The 
conduct and dealings of the parties, the 
frame of the pleadings, ^the nature of the 
patent right, and of the evidence by which 
it is established — these and other circum- 
stances may combine to produce such a 
result; altnough this is certainly not very 
likely to happen, and 1 am not unaware of 
any case in which it has happened. Nev- 
erthelesS) it is a course unquestionably 
competent to the court, provided a case be 
presented which satisfies the mind of the 

~ je that such a course, if adopted, would 
do justice between the parties. 

" Again, the court may at the hearing, 
do that which is the more ordinary course; 
it may retain the bill, giving the plaintiff 
the opportunity of first establishing his 
right at law. There still remains a third 
course, the propriety of which must also 
depend upen the circumstances of the case, 
^t* of at once dismissing the biU.'^ This 
we aWl notice ia our next article.. 
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IN CHANCERY. 



Before the Hon. Reuben H. Walworth, 
ChMceiior of the State of New York. 

Arbe M. House and Jambs J. House, in 
fants, by William Scott, their next 
fnend, vs. John House and others — 
Mcn-ch 7, 1843. 



WHAT ARE FIXTURES— DOWEK IN MORTOAGED 
PREMISES. 

]Clll-«teDes, bolts and other machinery and appa< 
rains in a flouring mill necessary for manafac 
■^ taring flour therem, descend to the heir, upon 
the death of the owner ; and do not go to the 
personal representative of the descendant as per 
tonal property ; although not fixed into the wall 

; of the building so as to be essential for its sup- 
port. 

Where a mortgage Is given for the purchase money 
of the land mortgaged, the wife of the mort 
gagor,in case she survives him, takes her dower 
therein, subject to the mortgage, and must keep 
down one-third of the interest, from the time oif 
her husband's death, until the mortgage is paid ; 
and then she must contribute towards the pay 
ment a sum which will be equal to the value of 
an annuity, to the amount of one -third of the 
interest, for the residue of her Ufe. 

Where the wife joins with faer husband in the exe- 
cution of a mortgage, or where it is executed by 
the husband alone, previous to the marriage, she 
must contribute to keep down the interest and 
to pay off the mortgage in the same manner. 
For in that case she is only entitled to dower m 
theoquity of redemption. siU>ject to the mortgage. 



The bill in this cause was filed by two 
of 'the children of £. House, deceased, 
against his widow and personal represen- 
tatives, and his other child, for an account 
and administration of his estate. The 
decedent in his life time had sold and 
conveyed, with warranty, a lot of land 
belonging to the complainants, by descent 
from their deceased mother, in which the 
intestate had only a life estate, as tenant 
by the courtesy. And the complainants by 
their bill claimed, to be paid out of the 
personal estate of the decedent the amount 
for which the lot was sold, with interest 
thereon from the time of sale. The de- 



fendants in their answer consented that, if sentatives of the decedent upon his cove- 



the complainants would confirm the title 
to the purchaser, they would pay them the 
amount of the original purchase money 
which was paid to the decedeht upon the 
sale of the lot, with interest thereon from 
liii death, under the direction of the court. 



E. House died intestate, subsequent to 
the adoption of the Revised Statutes, pos- 
sessed of a considerable real and personal 
estate, leaving a widow and three children 
surviving him. Certain portions of his 
real estate were incumbranced by bonda 
and mortgages thereon, given by the 
intestate in his life-time. And the com- 
plainants in their bill insisted that they 
were entitled to have these mortgage debts 
paid off out of the personal property of 
the decedent, so as to relieve the real 
estate descended to them from the incum- 
brances ; or at least that the widow who 
was entitled to dower in the premises 
should contribute to the payment of these 
bonds and mortgages. A part of the real 
estate belonging to the decedent at the 
time of his death consisted of a grist mill 
and flouring mill. And the defendants 
claimed that all the machinery and appa- 
ratus which was necessary for manufac- 
turing flour in such mill, amd which were 
not fixed into the wall so as to be essen- 
tial for its support, were personal property, 
and belonged to the administrators of the 
intestate, under the provisions of the 
Revised Statutes. Some other questions 
were raised by the complainant's bill, but 
were amicably adjusted between the par- 
ties. 

S. Stevens, for the complainants. 

E, H, Kimballf for the administrator and 
Mridow. 

12. B. Kimball, for B. S. House, the infant 
defendant 

The Chancellor. — The arangement 
proposed in the answer in relation to the 
lot of the complainants, which was con- 
veyed by the decedent in his life time, ap- 
pears to be proper and equitable, and is 
-sanctioned by the court. The decedent 
could only convey his life estate in the lot» 
as tenant by the courtesy, and the com- 
plainants, if they thought proper, could 
have immediately brought their suit against 
the purchaser for the recovery of the pre- 
mises ; and the latter would then have had 
a remedy over against the personal repre- 



nanc of warranty, But as the complain • 
ants would only be entitled to recover the 
mere profits of the premises, subsequent 
to the death of their father, the amount of* 
the purchase money and interest from 
that time, in addition to the costs of the 
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litigation would constitute the damages 



for which the estate of this decedent 
would be liable on the covenant, (Staats 
V, the Executors of Ten Eyck 3 Caines 
Rep. Ill Bennett v. Jenkins \^ John Rep. 
60.) The complainanta, upon confirming 
the title to the purchaser, are therefore 
equitably entitled to be substituted as cre- 
ditors of the estate to that extent, but no 
further. 

The claim to the mill stone, bolts and 
otber machinery in the flouring mill, by 
the administrators in this case, is founded 
upon the supposition that the Revised 
Statutes have established the rule tliat 
erery thing annexed to a building, which 
is used for the purposes of trade or manu- 
facture of any kind, and which is not 
necessary to support the walla of the build- 
ing, go to the personal representatives, and 
not to the heir of the devisor upon his 
death. The Revised Statutes in attempt- 
ing to define what are to be considered 
assets in the hands of executors and 
administrators to be applied and distributed 
as personal estate of the decedent, con- 
tains among other things the following 
provision as the fourth subdivision of the 
sixth section of the article relative to the 
duties of executors and administrators, in 
taking and returning inventories. Things 
annexed to the freehold, ar to any building 
for the purpose of trade or manufacture, 
and not fixed into the wall of a house so 
as to be essential to its support. (2 R. S. 
§882.) Previous to the adoption of the 
Revised Statutes, there was some distinc- 
tion supposed to exist in relation to what 
was to be considered a part of the realty 
as between landlord and tenant, between 
the heir-at-law and personal representa- 
tives. And that an out-going tenant might 
be permitted to remove fixtures of a par- 
ticular description, placed by him upon the 
premises for a special purpose, which, as 
between the heirs- at-law, and personal rep- 
resentatives of the owner of the freehold, 
would have descended to the heirs. And 
the legislature, whether wisely or other 
-wise it is not for me to decide, in adopting 
the provision here referred to, probably 
intended to put the executor or admin is 
trator upon the same footing with a tenant 
as to the right to fixtures. Such at least 
*was the recommendation ot the revisers. 
as appears from their note to the sixth 
section, in which this provision is found, 



(2 R. S.2d ed. 6S9.) It was impossible. 



however, in a short sentence of three lines, 
to state what was to be considered a part 
of the freehold, and what were mere fixr 
tures or things annexed to the freehold as 
for the purposes of trade manufacture. 
We must therefore still go back to the 
common law, and to the decisions of the 
courts, for the purpose of ascertaining* 
what is a part of the freehold itself, and 
what is a mere fixture or thing annexed 
to such freehold. We must also resort 
to the same sources of information to as- 
certain what must be considered a part of 
a building, and what is in its nature mere 
personal property, and is only annexed to 
such building temporarily for the purpose 
of trade or manufacture. And I think in 
this case it may be safely assumed, that it 
could not have been the intention of the 
legislature to authorize the personal repre- 
sentatives of the decedent, who owned 
this grist mill in fee at the time of his 
death, to strip it of its water wheels, mill- 
stones, bolting apparatus and running 
gears ; leaving to the heirs-at-law the 
mere sides or walls of the building, with 
its floors, partitions and roof. Such, how- 
ever, as I understand, is the claim made 
by the defendants in this case ; for it is 
not stated in the answer that there are 
any other fixtures in this grist-mill and 
fiouring-mill, except machinery and other 
apparatus of that character and descrip 
tion. Fixtures of the character here claim- 
ed, are not only convenient but essential 
to the proper enjoyment of the inheritance, 
and are therefore as much a part of the 
freehold as the building and water power, 
which, with them constitute the mill. 

The claim of the defendants to the fixtures 
must therefore be rejected. 

The claim of the complainants to have 
the incumbrances upon the real estate, 
which were created by t\e testator him- 
self, discharged bj^ the application of his 
personal property for that purpose, cannot 
be sustained. It is true, the revisers, in 
suggesting a reason why the former law 
should be changed, state one which does 
not necessarily apply to the case of an in- 
testacy. But the language of the section, 
which they reported, and which the legisr- 
lature adopted without altering, clearly 
shows that they intended to make the 
new rule applicable to intestate estates, ^ 
well as to those in which the decedea^ 
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had disposed of his property, or part of it, 
by will. (See 1 K. S. 749 § 4.; The 
mortgages therefore must be paid off by those 
who are entitled to the real estate, upon 
which they are a lien. 

It does not appear from the pleadings 
in this case, whether the widow of the de- 
cedent joined with her husband in the 
mortgages, or whether they were or were 
not given before her intermarriage with 
him. But it^ is stated in the bill, and ad- 
mitted in the 'answer, that the two mort- 
gages upon the grist-mill were given to 
secure the payment of the purchase mo- 
ney. In relation to that portion of the 
property, she takes her dower, subject to 
the mortgages. £he must therefore keep 
down one-third of the interest from the 
time of her husband's death, until the 
mortgages are fully paid ; and then she 
must contribute towards the payment a 
sura which will he equal to the value of 
an annuity, to the amount of one-third of 
the interest for the residue of her life. 
(See Bellr. the Mayor &c. of New York, 
in Chan., Jan. 23, 1843.) And as to the 
other mortgages, if it was given previous 
to her intermarriage, or if she joined with 
her huaband in the mortgage, she must 
contribute to keep down the interest and 
pay off the mortgage in the same manner; 
for in that case she is only entitled to 
dower in the equity of redemption, subject 
to the mortgage. (Hawley v. Bradford, 9 
Paige's Rep. 199.) But if the mortgage 
was executed by the husband only after 
his wife had become entitled to an in- 
choate right of dower in the premises, she 
must be endowed of one-third of the whole 
of that mortgage. 

A decree must be entered declaring the 
rights of the parties accordingly, and di- 
recting a reference to a master to take the 
account of the estate, in the usual form. 
And the question of costs and all further 
questions and directions are reserved un- 
til the coming in and confirmation of the 
master's report. The widow having re- 
married pending the suit, a suggestion to 
that effect is made in the decree ; with a 
direction that the proceedings be hereafter 
carried on against her and her husband as 
defendants. 

Counsellor Necessity. — ^It was said 
by a wag, that a lawyer who practices in 
the ooort ot Msaions, tmuat be called by 
this tiUc, because "necessity has no Uw/' 



Before the Hon. ILewis H. Sahdvord, 
Assistant Vice-Chancellor of the first 
circuit. 

Lent t. Wall and others. 



SALE 



OF wire's BBAL BSTATB — BBSCINDDI» 
▲QRBEMEIIT. 



An executory contract made by the hashand with 
the wife's assent, for the sale of real estate 
owned by her in fee.is not binding upon the «ife* 

Where ii^ such case, the contract left it optional 
with the husband to rescind within a year, and 
within that time he apprised the vendee of his in- 
tention to rescind, and offered to give up the pa« 
pers, and the vendee refused to cancel the agree- 
ment on the ground that he had been delayed in 
obtaining possession of the land, (which by % 
contemporaneous lease he was to hare had dur- 
ing the year,) and had thereby incurred dammgei 
which must be paid before rescinding : It was 
held that the contract was rescinded, and that 
the damages claimed did aot preclude the ven- 
dor from availing himself of the option, giren 
by the contract. And that although the offer to 
gire up the papers was informal, it was anffi. 
cient, the vendee not objecting on that ground. 

Mrs. Wall was the owner in fee of 
fifteen acres of land at Mamaroneck. The 
complainant owned a large tract in Ham- 
ilton County. On the 25th of April 1839, 
the complainant conveyed his tract to Mr. 
Wall, and the latter executed to him ft 
mortgage thereon for the price. At the 
same time, an agreement under seal was 
executed by Wall and the complainant, 
which provided that it was optional with 
Wall to retoin or yield up the purchase at 
the end of a year ; that if Wall and wife 
wished to retain the Hamilton land, it was 
optional with them to convey their fifteen 
acres to the complainant, and that was to 
cancel the mortgage given by Wall. Ajid 
if he determined to yield up the purchase 
on or before the expiration of the year, he 
was to re-convey the Hamilton land, and 
the mortgage was to be cancelled, and 
each parly restored to their former right. 
A lease of the fifteen acres, for one year 
was at the same time executed by Wall to 
the complainant, and by the agreement the 
rent was to go for the year's interest on the 
mortgage. 

The deed to Wall was never recorded. 
His mortgage was recorded after this suit 
was commenced. Wall took possession 
of the Hamilton land, and the complainant 
obtained possession of the fifteen apres. 
but he complained that for two or three 
months he was obstructed in obtaining it. 
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A week before the year expired, Wall at- lun recorded deed would sufiice to revest 
tempted to avuil himself of the option to the title in the complainant. Atalleventa, 



giFB up the Hamilton land, 'i'he circum- 
etances are stated in the opinion of the 
court. It did nut appear that Wall was in 
possession of the land in Hamilton coun 
ty, or the complainant in possession of the 
fifteen acres, aAer the spriD? of 1840, 

The bill prayed a specific performance, 
and that Wall and wife should convey the 
fifteifD acres to the complainant. Also for 
an account of his damages in consequence 
of being kept out of possession. 
^ H* Wilson^ for compliiinant 

N. D. Elitngwood for Wall and wife. 

The Assistant Vice-chancellor. — 
There is nothing in this case to bind Mrs. 
Wall to convey her estate in the lands at 
Maniaronect. The agreement of her hus 
band to fell the lands, affected only his 
iife-estate therein. But it is claimed tha 



am satisfied that the offer ^vas made by 
the defendent to cancel the deed and give 
up the agreement, and his determination 
fully expressed to the complainant, to re- 
linquish the purchase. The compluinant 
wholly refused to give up the contract; 
not on the ground now assumed by him, 
that the tender of the defendent was in- 
sufficient without a re-conveyance tf the 
land in Flamilton county; but distinctly 
and solely, on the ground that he had been 
kept out of the possession of the premis- 
es at Momaroneck for a part of the time 
specified in his lease^ and had thereby 
sustained damages which he required o£ 
the defendant as a condition of rescinding 
che sale, and which the latter refused to 
pay. I think the bolance of the testimony 
in regard to his being kept out of po>se»* 



the wife assented and concurred Li the hion, is decididly against the complainant* 



a&le, and joined in the part performance of 

the agreement by delivering^ the posses- 

aioo on the Mamaroneck land« As to the 

possession, it is to b3 obiierved that it was 

sot hers, but her husband's. She had no 

^control over it, and any act of hers in re- 

ierence to the possession, was nugatory, 

And as to the whole claim, it may be an 

sweredy that the wife would not be bound, 

if she had signed and sealed the agrre> 

ffient ; and much less can any parol ratifi 

cation, or act in puii^ on her part give va 

lidity to the contract in. reference to her 

estate in the premises. (See WhUbeck v. 

Cbttk tend wife, 15 JoAas^ 483; I Suf[d. or 

Vemdars, lOih ed., 330). It is wholly iiu- 

like the case of a married woman having* 

a separate estate, or executing a power, in 

lespect of which equity treats her as a 

/•me sole. 

There being no ground for a decree 
against the wife, the bill must be dismiss- 
ed a^^.to her, irrespective of the husband's 
liability, f^ee Emery v. Wase, 8 Vet.S\5.) 



sing WaH. Within the time stipulated in 
the contract f c r relinquishing the purchase 
of the lands in Hamilton county, he avail- 
ed ^himself of the option which the con- 
tract gave to him. He proceeded to the 
complainant's h^use with the same attor- 
ney who prepared the original papers, and 
mtrtdto exchange or cancel the writings. 
It is probable that the parties, and the at- 
torney also, supposed the canceliing of the 

28 



Be that as it may. the circumstance fur- 
nished no reason whatever for his refusal 
to receive back the land in Hamilton coun* 
ry. It could not compel the defendant to 
oarry out the agreement against his wish 
^nd determination not to do so. For those 
damagen, if any there were, his lease af- 
forded him a proper and sufficient remedy 
it law, which would not have been affect- 
ed or im pared by the re-conveyance of 
the Hamilton land, and cancelling the de* 
fendant's mortgage thereon. Although the 
deferidant's offer to rescind was not per- 
fect in form, nor very clearly related by 
he principal witness to the point, I am 
atisfied that it was sufficient, on the com- 
plainant^s absolute refusal to accept it, to 
absolve the defendent from the agreement 
to convey the Mamaroneck property, and 
that it was a rescission of the contnct as 
to both parties. 

The subsequent declaration of the de- 
fendent which is related by the witnesSi 
Travis, can not alter therighu of the par- 



Then in regard to the defendent, Lan-ties. It did not restore the rescinded 



agreement, and it did not constitute a new 
contract binding upon either party. In 
truth, it is too vague and indefinite to me* 
fit serious consideration. 

My conclusion on this point relieves ma 
from the necessity of examining the vexed 
question, whether this court will compel a 
husband under eircumstances like these to 
procure his wife to join with bun in^a oo»* 
veyanoe of her estate. 
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The bill mast be dismissed, with costs ; 
but without prejudice to the complainant's 
remedy at law upon his lease. And it 
may he made a part of the decree that the 
complainant shall deliver up the defend- 
ant's mortgage, and that the defendant and 
his wife re-convey the land in Hamilton 
county to the complainant* 

Before the Hon. Frederick Whittle- 
sey, Vice - Chancellor of l^e 8th Cir- 
euit. 



Ellas J. Pettibone v. Van 
Hawkins^ et al. 



Benselaer 



TRB GINSAAL BANKING LAW — SPBCiriC PBarOR- 
XANCB— POWBB OF DIEBCTOBt TO MAKE COD- 
TRACTS. 



The complainant nith several other pertons en. 
tered into articles of association in December, 

[ 1838, in pun^oance of the act of 18ih April, 
1838, authorising the business of banking, for 

! estabUshing a bank at Alexander, in the county 

' of Genesee. The bank wss duly organized 
under the name of ** The Exchange Bnuk of 

; Genesee ;" the capital was to consist of $ 100. 000 
in shares of Si 00 each with liberty to increase 
it to $500,000. The complainant became a 
•hareholder to the amount of fifty shares and a 
director, and the bank went into operation early 
in 1839, The complainant took up his stock by 

I paying $500 in cash, and with his wife executed 
two bonds and mortgages to the president of the 
bank for the balance, which were afterwards as- 
signed by bim to the comptroller, and the comp- 
troller delivered to the bank circulating notes 
properly countersigned to their amonnt. On the 

. 4th April, (after such delivery of the notes by 

^ the comptroller to the bank,) the directors of 
the bank passed the following resolution : — 
*' BesoUed Hiat any ttocholdtr . 6« • allowed 
to surrender the whole or any part of his stock in 
this bank and receive therefor the securities de- 
posited by him upon his paying to the satisfaction 
of the bank twelve per cent upon the full amount 
«f the stock so sarrendered." The complainant 
declared his intention to surrender his stock un- 
der this resolution, and offered to permit the 
$500 cash already paid towards the $12 per. 
eent, and to pay $100 the balance on recovering 
hit securities. The bank made an attempt to 
obtain the secnrities from the comptroller, by 
Bubstituting others with a viev of surrendering 
them to the complainant, but did not suceeed. 
Tliere was subsequently a f hange in the man- 
agement of the bank and a fresh president ap- 
pointed, and on the I2th March, 1841, the di- 
lectors passed a resolution repealing the resolu- 
tion passed the 4ih Aprl, 1840 ; and the com- 
Slainant was afterwards inf'ormed that the bank 
eclined to surrender to hini his security under 
the terms of the first resolntkin. In a suit to 
compel the pistideat and comptroller of the 



his security pursuant to the terms of the first 
resolution, It was held that the directors had no 
power to inake such a contract with the com- ' 
plainant, and his bill was accordingly dismissed 
with costs. 

The complainant with several other 
persons entered into articles of associatioa 
in December, 1838, in pursuance of the 
act to authorize the business ot banking, 
passed April 18 th, 1838, for. the establish- 
ment of a bank at Alexander, in the coun- 
ty of Genesee, under that law. The bank 
was duly organized under the name of 
" The Exchange Bank of Genesee,'* 'with 
a capital of $100,000, in shares of 8100 
each, with liberty to increase it to $500,000. 
The complainant became a shareholder to 
the amount of fifty shares, or $6000, and 
a director, and the bank went into opera- 
tion early in 1839. Samuel Benedict, jr« 
was the president in whose name the se- 
curities of the bank was. to be uken. The 
complainant paid for his . stock by paying 
$500 in cash, and with his wife executing 
two bonds and mortgages to the president 
of the bank, one for $2000 and one for 
$2500. These mortgages werei by »the 
president ,oF the bank assigned fo ihe 
comptroller before the passage of the reso- 
lutions hereafter mentioned, and the comp- 
troller delivered to the bank circulating 
notes properly countersigned to their 
amount according to llie proTisions of the 
act. On the 4th day of April, 1840, the 
directors of said bank passed, the follow- 
ing resolution: — " Resolved, That any 
stockholder be allowed to surrender the 
whole or any part of his stock in this 
bank, and received therefor the securities 
deposited by him upon his paying to the 
satisfaction of the bank twelve per cent» 
upon the full amount of the stock so 8ur« 
rendered." The complainant immediately 
declared his intention to surrender bis 
stock under this resolution, and offered at 
that time, and at a subsequent time, to 
permit the $500 already paid to apply to- 
wards the twelve per cent, and to pay 
$100 the balance, upon receiving his secure 
rities. The bank made some attempt to 
obtain his securities from the comptroller, 
by substituting others with the view of 
surrendering them to the complainant, but 
did not succeed. Some other stockhold- 
ers surrendered all or some part of their . 
stock under this resolution, and received 
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Suhsvqnently there wss a change in the 
direction and management of the bank. 
The defendant. Van Ren8«;laer Hawkins, 
was elected president, and on the 12tti 
March, 1 84 1» the directors passed the fol- 
lowing resolution: — "•' Reiolved, That the 
resolation passed April 4th, 1840, autho 
rizing the stockholders to surrender their 
stock, and receive therefor the securities 
deposited by them, upon paying twelve 
per cent, thereon, be, and the same is here- 
by repealed.'' After the passage of this 
reeolatiou the complainant was informed 
that the bank should decline to surrender 
to him his secuntlea under the terms of 
the first resolution. These securities were 
still beld by the comptroller as an indem- 
nity to the holders of the circulating notes 
still in cironlation; and the complainant 
filed ibis bill against the president of the 
bank and the comptroller, to obtain the 
. surrender of his bonds and mortgages un 
der the first resolution, and his acceptance 
.thereof. Both of the defendants answer, 
and the hearing is upon pleadings and 
proofs. 
A* Gardiner y for complainant 
ff, R JSeUien^ for comptroller, 
/. O. Uoyt atid D. H. Chandler, for Y. 
B Hawkins. 

The Vice - Chincellor. — This is in 
effect a bill to enforce a specific perform- 
ance of the contract alleged to have exist- 
ed by the passage of the resolution of 
April 4th, 1840, and the acceptance thereof 
by the complainant. The defendant's 
Counsel urge several objections to the re 
lief asked for by the complainant, and 
among them is one that he has not offered 
to perform on his part by a tender of the 
balance of the twelve percent, and a sur 
render of the stock. I think the circum- 
stances detailed in the testimony show a 
sufficient offer on the part of the complain- 
ant and that the bank itself admitted hi> 
readiness to comply on his part. It would 
appear, too, that the officers of the bank 
felt themselves bound by the resolution tc 
obtain the complainant^s securities for him 
and made such efforts as they could to dc 
iobat failed of success, A mere formal 
tender on the part of the complainant wa^ 
in effect waived by the course taken hy 
the bank officers, and a further tender be 
fore the filing of the bill was useless, as 
the bank had given him notice that they 
ehonld refuse to comply with the terms ot 



the resolution. It is urged, too, that the 
transactions between the bank and the 
complainant did not amount to a contract 
which would sustain a decree for a spe- 
cific performance, inasmuch as the offer 
of the bank was a mere voluntary offer 
without any consideration, and which the 
complainant was at liberty to accept or re- 
ject; and aftrr having signified his inten- 
tion to accept it, the contract could not be 
enforced as against him, and was not 
therefore mutual. (4 J. C. R. 497; 1 J. 
C. R. 370; 4 Paige, 305.; It is also ob^ 
jected, that as the bank are unable to per- 
form, and were so to the knowledge of the 
complainant when he filed his bill, the 
court will not give this relief nor sustain 
the bill to compensate the complainant in 
damages, but leave him to his remedy up- 
on the contract in an action at law. The 
great and leading objection, however, and 
one which I shall first consider, is, that 
the directors had no power or authority to 
make any such contract This association 
was formed under the act commonly known 
as the General Banking Law, and in its 
organization the requisitions of the act 
seem to have been complied with. The 
powers of such associations, when form- 
ed, are defined in the 1 8lh section of Uie 
act, {Laws o/l838, 245, J which in gene- 
ral terms are simply to transact the busi- 
ness of banking, to excersise such in- 
cidental powers as shall be necessary to 
carry on such business. The associations 
formed under it are, in most essential par- 
ticulars, bank corporations, and the shares 
in which are personal property, transfer- 
able like bank stock. The articles of as- 
sociation are under the act, the charter of 
this species of banks fixing the amount of 
capital, the number of shares the name, 
place of business, and the powers to be 
exercised by its officers; only no greater 
powers can be granted by the articles than 
the act permits. By the 6th article in this 
case, *'all the powers, rights, and privi- 
leges of each and all the aasociates, and 
those who may become such, by virtue ofj 
these articles, are hereby irrevocably de- 
legated to and vested in, and shall be ex- 
ercised only by a board of directors and 
such officers and agents as they shall ap- 
point." Among the powers given to the 
board of directors, bearing upon the ques- 
tion, are, by article 16, ^* the authority to 
determine what number of directors shall 
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constitute a quorum, and to make such by- 
laws rules and rugulations, for the man- 
agement of the buMne.>s of the asociation 
and the government of themselves, cfficers 
and agents, as they may think expedient, 
and not inconsistent with the law of these 
articles of association, and such by-laws, 
rules and regulations, to alter at pleasure." 
The 17th article gives powers precisely 
in the words of the 1 8th section of the act. 
By the 20th article, the majority of the 
stockholders arc authorized to increase the 
number of associates and capital stock, 
from time to time, until the capital stock 
Hhall amount to $500,000; but no power 
is reserved to the stockhulders or given to 
the directors at any lime to diminish the 
capital stock. The powers thus given to 
the board of dirc^ctors are, it must be ad 
mitted, full and ample, and the articles do, 
as they were doubtless intended to do, de- 
volve upon the board full power as trus- 
tees to manage at their discretion the 
corporate or associate interest of the sub- 
scribers to the articles. The powers con- 
ferred, however, cannot be larger of course 
than the authority conferring them, and 
must be in subordination to the act itself. 
For the purposes of this question, these 
a^ociates are to all intents a bank corpo- 
ration, under a charter framed by them- 
selves, in subordination to the act which 
gave them authority and power so to in- 
corporate themselves. The powers of 
this board of directors are precisely what 
the power oC a board of bank directors 
would be under a charter drawn in the 
language of these articles. Here we have 
then a bank charter, with a capital of one 
hundred thousand dollars, (the least capi. 
tal which the act tolerates.) divided into 
one thousand shares of one hundred dol- 
lars each, with a board of directors to man- 
age the concerns of the corporation, and con 
duct the business for which it was granted, 
For tbis purpone the directors have ample 
powers; but I look in vain for any authority 
given to them to permit any of the owners 
of the capital sUtck to withdraw from the 
institution, and to take out all or any por- 
tion of the capital they subscribed therto. 
By the sub^ription, the associates pledg- 
ed to each other and the public the amount 
they subscribed as a capital to carry on 
the business of banking. By the bona fidt 
devotion of so much capital to this object, 
they are exempt from private responsi- 



bility beyond the amount of that capital, 
but after having thus pledged this, they 
lire i!ot as I understand It, permitted to 
withdraw any portion of it, unles, by le- 
ifislaiive sanction, or by way of a dividend 
upon a final closing ot tne concern by 
competent authority* The asscjciutes may 
sell the stock thus created as individual 
property, but they cannot withdraw it or 
any portion of it by any arrangement they 
may make among themselves. 1 think it 
will be conceded that the directois of a 
bank, under a bank charter, have do power 
to make a contract with a stockholder irbo 
has paid up his bubscription in full for the 
^urr^'nder of his stock» and the paytneat 
back to him of all or any portion of the 
capital paid by in him. The question, as 
here presented, does not involve the power 
ofabankto purchase up its own stock. 
That is not what is proposed in this case; 
but the power to permit a stockholder to 
surrender his stock, and having it deducted 
or struck out from the capital upon bis 
submitting to sustain a stipulated Joaa, I 
cannot perceive any difference between 
this case and that of a comn.on bank char- 
The complainant had subscribed iot 



ter 

fifty shares of the capiul stock and bad 
paid for it under the articles, partly ia mo- 
ney and partly in mortgages, and the di- 
rectors a^sunle to contraot with bnu for 
the surrender and annihiluioo ot tbia 
!.tock, and for the payment beck to him of 
a large proportion of his subscriptioiu 
From any thing that appears to the con- 
trary in the papers before us, the surrender 
of this btock would reduce the capital be- 
low one hundred thousand dollais, which 
is the least 8um ss a capital up)n which 
an association can lawfully transact busi- 
ness. 

There is nothing in the case before na to 
^hew what were the circumstances of tbia 
bank, and whether the proposed armnge- 
ment would be an injury to the other aaso- 
ciates or creditors of the institution or not. 
Neither would the ezistance of auch facts 
alter the case. The whole spirit of the 
law requires that the whole capital ahall 
be dedicated to the purposes of the aaso- 
ciation, and that no stockholder shall be 
permitted to withdraw any portion of it, 
and that the directors have no power to 
authorize such withdrawal; and I appre- 
hend such an act of the dinsetora wonld 
justify an application on the part of the 
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stockholders or creditors to the cliarc>.M 
lor for a dissolution of the association 
The stockholders, the crtditors and tht- 
public are all iiiterestt^ that the assoeiates 
should abide by their dedication ol 
capital to tho busitiesSy until the whcilf 
concern ia wound up, and liquidated b) 
some lawful proceeding, whi-re the nativt 
rights and equities of all can betaken iuttJ 
acooant and passed upon. It is to be ob 
served, too, in this case, that no power i^ 
giveo to the directors to increase the capi 
t«»L That 13 reserved to the associates 
tbecneei^es for decision; while there is no 
pow«r resenred or giren to dimiui&h the 
capital. 

Bj the 9th section of the act, discretion 

is givea to the oomptroHer to surrender 

the mortgages in his possession, and ac 

oept others in their places. The court it 

aiked to direct the com pt roller bow to 

exerdse that discretion, and to require 

hiiD to surrender ihese mortgages, whicl 

be holds as trustee for the bill- holders, 

and aooept other securities in their place 

The lav has placed this dutj with, and 

vested this power in the comptroller; and 

ibis court could not, at least should not, 

direct him in its exercise, until at least ii 

appeared that he had whollj refused to 

uw this discretion in a proper case. But 

it is not useful to pursue the subject, hly 

opinion is, that the directors had no power 

to snake a contract with the complainant 

of the kind set up in the bill, and that the 

complainant cannot enforce it through the 

iAstronieutality of this court. 

This will retider it unnecessary to ex- 
amine the other questions suggested by 
the dffendantft' counsel I prefer that the 
descl>ion should rest upon this one f oinL 

The complainant's bill is dismissed, 
with costs to be taxed. 



Jambs MarnBH, ct si. t. Ltman Bates. 
President, and Lorenzo Buaaows, Re 
ceiTer of the Farmers' Bank of Orleans 
jMiy 18, 1843. 

The bill in this case was filed to estab- 
lish a contract substantially siniiliar to that 
mentionedin the pieceeding case. In this 
case, however the stockholders at their 
annual meeting, a majority being present, 
by resolution authorized the directors to 
permit aDj stockholder to withdraw, and 
to stkMS to such withdrawing stockhold- 



er of the bondband niortgnges which he may 
have executed to the aifeociatiun in pay* 
inent ut his stock, upon payuent by such 
stockholder of a sum e<|Uttl to his propor- 
tion of all the losses which the association 
might have incurred at the time ol such 
withdrawal, to lie estimated by the direo- 
lors in the same manntr as il the insti- 
tution was to close its aifaiis at such date. 

The board of directors estimated the 
loss nt twenty per cent, and pa>ed a re- 
solution authorizing any stockholder to 
withdraw, upon the payment of twenty 
per cent, and special resolutions authoriz- 
ing these complainants by name to with- 
draw upon such terms. The complainants 
piiid the twenty per cent to the cashier of 
he a^hociation, and as the mortgages ex- 
ecuted by them to the bank, in payment 
for their stock, were not at that time in the 
'ossession of the bank, the association by 
ts proper officers executed agreeaients to 
ihe complainants, to procure and deliver 
up to them their respective bends and 
mortgages. The association was after- 
wards enjoined, and a receiver appointed, 
and this bill was iiied to establish this con- 
tract 

F. M. H'Jtghi and O. Hastings^ for the 
com|i]uiiiant8. 

R. Davis and H. 22. Selden^ for the de- 
fendants. 

The Vice-CbancelU'R* held that the 
directors had no power, even with such 
authority from tie stockholders, to permit 
a stockholder to withdraw, or to pay tack 
>r contract to pay back, to any stockhold* 
er, any portion of the money, or other con- 
sideration paid in by him as a part of the 
capital; that such contracts were mis- 
chtevous and dangerous in their tendency 
and could not be tolerated, and were not 
binding upon the ac^sociation. 

The complainants were denied all re- 
lief except to be declared creditors of the 
association to the amount of the twenty 
per cent, paid in by them from the time oif 
»uch payinent, and as an offer of this char 
racter was made in the answer, the com- 
plainants were charged with costs* 



' Do you see anything ridiculous in this 
wig,' said a young gentleman to Curran. 
\Nothing/Wd,Curran,''but tie head in iu'^ 



* We regret that the want of space precludes 
iurj;ivlng the dstaUed ophiion of the learned jodgs* 
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COURT OF CDMMOM ?IIKS, 



0- 



Beibre the Honourable M. ULSHo£FFEa and 
"; • Judges Ingbaram and Inglib. 

-HoRRiLL, public administrator, &c of 
New York, y. Jenkins. 



J>ItTKBS8 FOB RENT ACCRUKD SUBSEQUENT TO 
PEATH OF INTKSTATK — CH08ES IN ACTION 
HdT blSTRAINABLE — EVICTION. 

'Bj^the proyisions of the Kevited Statutes of New 

'.. YnrlL the death of the tenant does not affect the 

. r;ght<of the landlord to diitrala for rent in ar. 

rear. 
A iiale under a distress warrant cannot be post^ 
' ' poned beyond fhe' five days limited by the sta- 
tute. ... 
Bank-notes and ooin are not sul\ject to. distress for 

rent. 

The plaintiff^beiug the public adminiBtrator.or his 
agent.)' ha v'lig given up the possession of th»- 
preniV:ie8 to the landlord, and assigned the lease 
thereof to4iini. since the death of the tenant, for 
a nominal consideration prior to the public ad- 
ministrator taking out letters of ndoaiiiistrAtion, 
vaived his right to damages for the withholding 
possession of the lease. 

Case. The declaration contained four 
counts. Plea, general issue. At the 
trial before Ingrahain, J., in Ft^bruary 184] 
it' appeared that Achilles Merlin was a 
druggist, and occupied the store and pre- 
mlsesr dn 'the corner of Pearl and Centre 
streets, New York, and ihat said store, 
when so occupied, contained a large qnan 
tity of goods ; that said Merlin died in 
July, 1840, and in August following, the 
plaintiff, as public administrator, demand 
ed possession of the goods, the store, and 
the keys of the store, which the defendant 
bad obtained, and that neither the goods 
or the possession of the premises were 
ever delivered to the plaintiff*. 

The defence was, that the property had 
been seized under two landlords^ warrants 
for rent due from Merlin at the time of liis 
decease, to the amount of $255, being 
a balance of rent of said preminea from 
the iirst of November to the first of May. 
following, and $125, being three months^ 
rent of said prenuses from the (irstof May 
to the first of August. 

It was admitted by the counsel for the 
respective parties, that the sale of tlje goodh 
of the drug store was made undur two 
warrants on the 15th day of August ; that 
the rent was due as stated in the warrant ; 
that the goods in controversy were dis 



trained under the first warrant, on the 28 ch 
f July ; that immediately thereafter the 
defendant affixed, on a oonspicuoaa part of 
(he demised premises^ and also in two 
public places in the ward in which said 
premises were situated, .a notice of the le- 
vy and sale ; that the goods were duly ap- 
appraised on the 3d of August, but the sale 
was adjourned by the defendant, on the 
8th, to the 18th of August, at 12 o'clock, 
at noon, and again on the Idth to the 15tb; 
that ou the 3d of August the goods in 
question were also seised under a second 
warrant, and a notice of appraisement for 
the 8 th and of sale for the 13th of Au- 
gust, was afiBxed as the notice of the for- 
mer warrant ; that on the 13th of Aogost 
he appraisement was duly made, bat the 
sale was adjourned by the defendant to the 
15th ; that such adjournments were with- 
out the coti$eni of the plahutff, and that do 
notice of such adjournments were served 
personally upon him, but that they were af- 
tixed in a conspicuous place on said pre> 
mises, and also, in two public places in 
sa^d ward ; that the sale took place by 
public auction on the 15th ot Attgast, at 
12 o'alock at noon, and that Merlin dudoa 
the 28th of August, before the firjf mr- 
rant was levied, on the affidavit therefore 
made, and that he left no next of kin in 
Ameriea, 

It alo appeared that the defendant was 
one of the marshals of the caij of New 
York and authorized to distrain for rent, 
and that he acted under the authority of 
the two said warrants, and distrained and 
»old the goods by virine thereof ; that 
when the distress was made he entered 
the store, and took, under the distress n ar- 
rant, thirty-eight dollars and fifty oenta in 
money, which he found in the till of the 
drawer in the store/ that the same was 
carried into the account of sales under the 
warrants, and that the sales under both 
warrants took place on the 15th of Aupist. 
It further appeared that the clothing, bed- 
ding, private, and other papers of the de- 
ceased, were in the store at the time of 
the distress, at which time they were de- 
livered to the plaintifi*, and that on the I5th 
of Septembar, 1840, the plaintiff assigned 
the lease of Merlin's store to the agents 
the landlord thereof, in consideration of 
one dollar. The jury found a ventiot for 
the plaintiff, subject to the opinion of tke 
court; ou a case to be made, and to all 
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qaestions that arise in the cause oi^ either 
aide. The case now came on for argu- 
ment. 

A. Nash^ for ,the plaintiff. 
A distress for rent cannot be tnade on 
the property of the tenant after his death 
and before an executor or administrator is 
appointed to represent the deceased ; con- 
sequently the defendant erred in levying 
warrants of distress for rent in arrear, al- 
ter the death of the tenant, and in levying 
a warrant of distress for rent which ac- 
crued on the promises subsequent to the 
death of the tenant. 

The statute 32d of Henry the VIII, 
diapter 37, does not reach this case. 
Merlin died in the city of New York, 28ih 
July, 1840 ; a warrant was taken out U 
make distress on the same day, but after 
his death, a levy was made July 29 ih ; 
an appraisement was made August 3J 
anoiber warrapt was taken oat on the same 
day for rent due August 1st, and an ap 
praisement was made under the second 
warrant, August '8th. The sale under botli 
warrants was adjourned to August 1 3th, 
and again adjourned to Augruist 1 5 th ; the 
defendant was therefore evidently a tres- 
passer, for no warrants could be, taken out 
veer the tenant's death. 
• The reason of the rule is, that there can 
be no person to make a claim of the goods 
who is in privity with the landlord. That 
third persons have become interested in 
t}ie goods by act and operation of law, and 
that such persons cannot be divested of 
their rights unless by their own default. 



pis?, and more especially as he sold the 
goods at a period subsequent to the .ten' 
days, the time limited for the sale thereof, ' 
by the statute under the act regulating. dis- 
tress for rent. Now the warrants for the 
ale of the good^ was spent after the ten 
djiys had expired, and the party had con-^ 
•iequentiy become a tre8j)a§ser. The sta- 
tute gave no authority to adjourn for a 
longer period than ten days (2d N. Y. 
Rev. Stat. 604, ^25 & 26.) 

The principle of law is well set^ed, 
that a statutury remedy is to be pursued 
•trictly. Now here the tenant had not' 
consented to an adjournment, and, the de« 
fendant is therefore liable. (I I East. R.. 
395, WinterbolUm v, Morgan ; Chambers* 
Landlord arid Tenant, 664 ; Co wen's, 
rreatise, 369) It has been held that 
where a landlord remained in possession 
eight days alter a disttess was maide, he 
was a trespasser as to the last three di^s,' 
(2 Loid Kayiiiond, 1427 j Strange, 717V) 

The distress was made on the 28th day, 
of July, and the sale took plaCe on the 
15th August, following. In the mean time 
(the lUh August) the plaintiff had de-, 
nianded possession of the goods and the 
key& of the premises, which were refused. • 

it appears also that tHe defendant has le-^ 
vied upon money ; now it was well settled 
that bank bills, choses in action, or boin, 
unless in a bag, cannot be distrained on 
for rent. 

At conimon law no distress. can be made 
,ipon money unless the same is in a bag, 
Bo. that upon a replevin the same money 



(*Bradb'y on Distress, p. 80 ; Chariibers' can be ideptified and returned to the plain- 



Landlord and Tenant, p.. 13, 616, 606, 
609 ; Wright on tenures.) 

The Revised Statutes, as well as the 
common law, have guaranteed to. tenants 
certain rights, amons which is the right to 
tender the. rent when the landlord comes 
to distrain, and to bring replevin for the 
goods if the distress is wrongful. If a 
distress be made a<\er a tender made, the 
party distraining is a trespasser, 

Upon the death of the tenant the, rent 
became nothing. more or less than a debt, 
ind was to be paid in the manner pointed 
out by the statute, as due upon a sealed in- 
f tin men t, (2 Rev. Stat., §7, class 4.) 

The defendant not having caused the 
goods to be appraised,; and due notice to 
be g\ren of the .levy and -sale to the public 
itf^bmnistratorx if liable to m action of tres- 



tiff (Brad by upon Distress) ; and.alihough 
ithe Kevised Statutes authorize a levy un- 
der an execution upon bank bills, and gold, 
and silver coin, yet the statute concerning 
distresses does not authorize a levy under 
a distress Avarrant for bank bills, coin, or 
other choses in action ; (2 N. Y. li. S. 505, 
§10 ; 290 f^\9'J For these reasons the 
plaintiff is entitled to judgment upon the 
verdict. 

Wm, Kent, for the defendant, contra. 

The right to distrain is not affected by 
the death of the tenant. Jt is a proceed- 
ing in rem, and is not affected by the own- 
ership of the chattels, except where there 
has been an express statutory provision. 

This is a case sinular to that of a bank- 
rupt ; while his goods remain on the pre^ 
mise^ although A commission is i£sued|| 
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and a ine86Pr>|rer takes po83Cssicn of the 
goods, yet the landlord has a right to dis- 
tiHin, although the property is changed by 
the bankrnptcy, (VVoodtall's Laud, i 
Tent 291, 295.) 

The death of the tenant does not affect 
.the right of distresb- under th^ Revisi^d 
fitatues of the State of New York, (Ist 
Rev. Stas., p. 747, §18.) which declare^ 
that wht'D any certaiu services or certain 
•rent is reserved out of any lands or tene- 
ments, sliall not be paid or rendered when 
<lue, the ptsrson entitled thereto may dis- 
tain for the same, and in Bluckstone's 
Commentaries it is said an executor or ad 



AiiniBtralor, 

1st Must, pay the funeral charges and 
(the epzenses of proving the will. 

2d. Debts due by record or specialalil 

3d. Such debts as arc preferred by the 
«tatues. 

4th Judgements. 

5ih Debts due OB special contracts, as 
for reat for which tbe lessor has iften a 
better remedy in his own hands by dis- 
training. The learned counsel also refer- 
red to Toller on Executors, 218, ia sup- 
.port of this part of the case. 

If the right to distrain was affected b\ 
ihe death of the tenant, nevertheless the 
2>lanti6rwas the tenant after the death of 
Merlin. The landlord had a lien on th< 
goods of his tenant, taken in e.xecuiioi 
previous to the levy rent being due; (17 
John. Rep. 1; Trtippeny. Mtwre.) A dis- 
Aresd is considered in the nature of a re- 
anedy upon the land, and if the tenant be 
^ead, the goods of the deceased te 'nnt re- 
maining thereon, may^ be distrained in tlu 
hands of his executor or adiiiini>trator 
(Bradby on Distress, p. 77; Pollexlen 
Kep. 125; BrailhwUh y. Crocker \ U\ 
Hen. Btackstone, 465 ) 

The right of distress being thus valid, 
the proceedings in distraining were cor- 
rect and legal, and the marshal had thr 
right to adjourn the sale. A distress 
warrant is in the nature of an execution. 
^4 Johns. Rep. 125; Rogers v^. Brewster,) 
and under our law the constable, after ta- 
king goods and chattels into his posses- 
sion, has the same right to adjourn the 
■ale under a distress warrant, that he had 
on an exepution, (2d R. S. 180, sec 
145;) besides the common law gives the 
party a reasonable time after the five days 
for the purpose of making sale of the 



ffods, (4 Barn, and Aid. 208: Rett va. 
Shawx 2 Cow. Rep. 22 ; Pixle^ v. BeUs.) 

If the adjourn men ts were irreguLir, yet 
by the Revised Statutes, (2 vol. 604 ft 
29.) the plaintiff can only recover dama 
<^es for irregularity. Neither ihe dis- 
trainer, nor his agect was a trespasser 
from the begin ing, and no special damage 
is shown, or was in fact suffered. 

The first count of the declaration it 
not maintainable. A di^t^ainer had light to 
keep goods distrained locked up on premi- 
ses. 

The second count is not to be sustained, 
as no damage is bhown. 

The third and fourth couuts are not 
maintained, as trover will not lie for an ir- 
regular distress, since the law 2d R. S* p. 
504 & 29. 

The plaintiff must be non-suited or a 
verdict entered for defendent. 

Although the levy under the first dis* 
tress warrant took place on the 2«Sth of 
July, and the »ale was on the I5tfa of An* 
gust, yet the adjournments were only an 
irregularity,' for which an action alone 
could be maintained, {1st Rev, Stat. 395; 
2 Cowen, 42] ; 4 Barn. & Aid. 208, and 
7 Price, 590; 19th Wendell, 229: lit 
Hen. Black. 13.) 

The learned counsel also contended 
I hat, under the Revised Statutes, gold and 
silver coin might be levied upon under ex* 
ecution (2J Rev. Slat. 2d0, bee. 18;) that 
(.here was no difference Inst ween a levy 
under an execution, and that under a dis- 
ress warrant the statute, .32 Henry VIII* 
chap. 37, had altered the oomnion law, 
m regard to the right of distress after the 
•'Xpiration of the lease, and against ex- 
ecutors: and the ^th Ann, chap. 14, altered 
the law in regard to leases for lives, and 
he affidavits in this cat^e were sufficient 
for the distress. (20 Wendell Rep. 560, 
Perkitts vs Pell) 

Nash^ in reply. — The second count is 
ibr not selling in a proper time the goods 
distrained on. The last count is in trover 
tor the goods and papers of the tenant. 
The fourth count is in trover for the 
^oods, stating the' possession to be in the 
plaintiff*. It has been determined that a 
landlord, under the plea of the general ia* 
sue, could not justify an expulsion of the 
tenant or re- entry to obtain possession of 
goods after ten days, (Bradley on Dittreaa, 
268.) TbetUtSdof Q^ II, chap^ 19» 
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prepis^ljr like the R'eYJsed Statutes of the 
Stale oi, New York, states that the pc^rty 
wtio 'Was' /a<lrninistr^tor might support 
tre&paiis tor ^a iiijur/to personal property 
of the intestate Vo. the dedth^nd before 
letters kre grantea. . , ( I Cliftiy^s Ple'aclings, 

167.) ,. ;\' ;.r-;;\ .'. * - 

' "iNGRAHAM, J.^ ara' inclined to ^^^i"^ 
t^e distress first liaade in this case was 
goo<t.,The distress was for rent iftue ori 
Jst.Iiray, 1840.J The warr^int dated 2$Ui 
July, 1810 ;. tlie distress made ^^th July, 
1840.^ The teaaat died on tlie aame day. 

Tt 'might be. a mWter of soma doubt 
Vrbethy a distress alpomnioa law was good, 
«fter' to? d^tli of ^e' tenant; but if so, 
I tb ink the diffic^ulty fe removed, by the 
very coijipfehensiije po\wr granted by the 
S. S. to li^bdlor^^^'tp. distrain,* ( K. S. 747, 
sec is.") ' This . ^ivts .the ifigbt to distrain 
in all cases where rent is dub and \inpaid 
It 18 more extensive than, the ^common law' 
right ^o distrain, and includes, 1' thinly, 
thj^. present case. 

I take a distinction belWeentbe* first 
azxl second warrants, beciause the second 
warmhc^js^ i ihirHs:," irregular', in stating' 
A^billes Merlin, tp bo the tenant and debt- 
or for rent becQi>ung due in August, it^er 
his death. His le^al represeiif ativ^s were 
the pjBrsoos • chargeable with the reni afier 
hisjd^tb ; apd^ifpbne were then app6irit«j 
ed, I dovbt whether ^ distress- could 'pro- 
perly be raado, when the WarVanis arid' 
fifiidaYit stated Rferlin to' be tfhe debtor! 
I Have 00 doubt of the irregulaiity of an 
adjaar[\ineDt of a sale' under a distress, 
beyondlhc five days allowed by the statute. 
The status is imperative, and directs that 
the sale J shall (ta}Le place at that time. 
"When an. offiper.ubder takes to postpone 
the sale^ oe does so at bis peril,' as the, 
partj^ injured can , only recover special' 
daoiagB3, (5JjR, S. 504, sec. 28,') and no 
more. .' The officer may' show Ihal no 
injury resulted, from such adjourn men t- 
In the case o(Pitt v. ^hacdet'aL, C4 B & A, 
208L) ,it was held that the landlord might 
Temfti 9 * reasonable tii^c' beyond the five 
days* f nd that question belonged, fo the 
jury. . put tbkt ;is not .where tbe liindlord 
hafl( fi^ced tKe tiW fpr'iSelUng, ai)d ihen ad- 
j^ttcnded Ihe sale, .biit delayed • fixing Ihe 
gfiXe bejropd fjv? days from 'the distress. 

The^first.^iint' claims dauiag^s for evicr 
iioUi ./.It^appears t|Ke o^cer took pos^ssion 
6t tbe'Uord and lock^ it up, imd, bn 



demand, refused poss^s^ioh. If axi oMc«r 
takts goods under distress, he may lock 
them iip upon the premiseis until sale. (% 
R...S. 503,)' but such authority wduli not 
justify an oHicer either in takipg entire 
possession of the whole premises, or of 
continuing after the time of sale as fi^e4 
by the notice, except a reasonable time 
fur Tenjoving the goods after the jale* 
In ordhiary cases, therefore, the landlord 
would have been a. tresspasser^ and liable 
for damages to tbe tenant for prosecuting 
thejenjoymfent of the demised pren^ise^ 
In this case, bow^ver^, tie plaintiff, hi^ 
pubnc administrator of die property, end 
haying the administratioH of the property 
of <he tenants, complains that te was ^yic^^ 
t<jd.^ , By t(he:,evide^{:ejit appeipj-s that the 
plaintiff d^iiiiihcled the possession oh ^li^e^ 
I Itb* August ■;' tbat the goods were~$old oa 
the 15th August, white the letters' of ad- 
ministration were jint > gran ted until the 
19llt SeptsHiber^ Befpre thai ^ne, th« 
only authority o£ ihq pttWlc administrator 
was to secure the effects of . thje deceased 
for the purpose of preserving them froni 
loss or inju'rjr ; biit he' is ejtpn'sfeiy prohi- 
Bifed frohj. proceeding on the adininistrali- 
on of the estate hf^C^ie letlerisare grantedt 
The power to take charge of the property 
(br safekeephigv would not j«i«tify nnd 8ti8« 
t!ain a clainy by htm for eyictioA froiti dc^ 
niise4 premises, .wben he h^d never been Jn 
possession. The possessiQu was delivered 
long before the public- ad minifttrtttor> had 
any authority tb use or dispose of the pro. 
perty. In such a case> even if he hftd the 
count properly framed, and could recover 
Qu it, the damages would onlybe nominal* 
as they could not have used or disponed 
of the premises ; and his subseqtient «>ttle 
of 'the leh^(3 for one dollar, sh^W^ it to be 
yalueljkjs^. ,' \ 

I ihink the landlord had no xight to, dis- 
train oh baihk-notes. Choses in action never 
were' subject ta distress or execution at 
common law. The legislature have altered 
the law as, to bank notes, and mada them, 
sul^jt^ct to an execution; but they are not 
miud* subject lo a distress for rent by any sta- 
tute. The sale therefore remain! unaHer«d 
npon thiapo^nt, and for the amount of the 
ba'nW notes; ^1 think tbe' plaintiff entiilcd 
to recover* ,*'^ " . ' * 

!My'^'coaclusionk iipon thid case then 
ai&:r-' ".*' '."'"■ ^•. •' •' ■'.'■■- 
^ ^v'iniat'tho'ilrsi distrtes'ls good;' tHrt 
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i&. second, distress warrant and affidavit 
l;er'e if^nlar ;' but that as no new pro- 
perW'was levied on, ho action of trespass 
pa^te maintained for selling more goods 
^tian Wiis necessary to pay the amount due 
oh the first warrant. If the defendant is 

Jiable it is for an excessive distress, and 
br'thal Acre is no count in the declaration. 
^".2 'Ifhat the officer in adjourning beyond 
the^ve.days fixed bylaw was irregular. 
ijk' rid ili)ecial damage is proved, the plain 
ilfF could ohly recover nominal dauiages. 
« 3:' ¥hat the plaintiff, not having taken 
Out letters. of administration before lOtli 
Septfeinbet, could not recover for a refusal 
t6 'S^iiver poBsfesioh in August previous. 
^- 4. Tjiit AistraShin^ on bank-notes was 
uu;flIUthori^eid. 

^ i thlttlc, thfetefore, the plaintiff is enti- 
tTed td recover for the amount of them and 
^ter^st. 

(S^Aii9i80ii V. SMrrk knd Jehkhib — 15tb 

July, 1843; 

RBPLEVlk—EVIDENCa— ^DAMAGES — VERDICT. 

A hired atn^ tools poiaetnon of a part of a house 
and enterr^ into a written agreemcRt, where- 
* ty he fctipuWted with his landlord ••that in di . 
•'fault of t1ie= punctual psiyment of the rent, th« 
%:tKopercy . a«td furniture of every description 
on the mM pMoiiae ahkll femain as secarity tiU 
the rent ia arrear is paid, and that the s^d 
George Smith (the landlord) may take posaea- 
8i6n and a6ll at his option, it public or private 
gdlev all; or so lAuCh of the aaid property and 
farnttUKi as will aatiaiy the said rent in ar- 
re^e..V Sliortly afterwards A'a brother came 
' )6o'Uve"i»ithhiin. and tliey afterwards removed 
from the preniisea taking tlie furniture in ques- 
tion with thetn. The landlord aubseqaently 
. distrained on the furniture which was replevined 
I ky A'Sibi^ien On Ihe trial, evidence waa ad- 
..adduce/I^ shew that a part of tlic furniture 
belonged' tP A pubsequently to hia hiring the 
rooms in qdedtidh, bat thkt he had sold them to 



attorney, before trial, stipulalefl tliat the 
defendants might •* give any evidence of 
justification, the same U if fornaailly plead- 
ed, as giveu notice of, pubject to objection 
as to competency of the evidence .*• The 
cause waa tried b<*fore Ulshoffbh, J.^ ia 
March term, 1843. It iip|.eared tb^t in 
April, 1842, fed ward- Garrison hired tw6 
rooms on the second floor and one gi^rr^ 
room of the house 68 Division street, and 
entered into the following agreement :— 

•' This M to Certify that 1 have hiTtfl and 
Uken from George Smith, the two rootni 
on the second floor, and the one garret 
room of the house No 68 Divisipnatreet, 
in the City of New York ; atid I agree 
thkt in default of the Jjunciiial jpayrtent 01 
the rent that the property and mfritture of 
every description oh the said premilek 
shall remain as security till the tent in it- 
rear is paid, and that th1i hid Geor^ 
Smith may ti4e possession and eell, tX 
his option, at public or private sale, all or 
so much of the said property and fufnituie 
as will satisfy the said rent iii arrfeaf, and 
may also forthwith eject the said Edward 
Garrison from the said prcmlsea, and take 
possession of the Bame,ior the ttim of one 
year, to commnfece ihe first dayofMayt 
at the yearly rent of |t20, payable quar- 
lerly as aforesaid, on the first day d A.U- 
gust, November, February and May ; and 
I do hereby promise to make punctual 
payment of the rent in manner afbreteid* 
and quit and surrender the pretiiiiea, at 
the expiration of the term, in as good s^ato 
and condition as reasonable use and 'Weat 
thereof will permit, damages by the de- 
ments excepted/' ^ ^ 
It also appear^il that Edward Garrwm 
was a man of fsimily and had two chil- 
dren ; that subsequently he losf hia wife, 
and got his brother, the plaintiff, to re- 
move from his then residency in 14th-st 



hia brother. The defendanta counsel proposed „^„^^ ^^^^^^ „^„ ^„^„ ^^„ ^ 

.3ttpi<tiri:inditeBc« tlie agreement inqucatibni ^^ j^ qliegtion ; that plaintiff 

^•M.tlwUni»lft*d;sdiatteaawarrafiJ.whichwefe Qarrbon afterwards reAiovtd to 

ruled out by the court On motion for new ana uarrison *i**V*"*~l 4«fc.«^*n» 
•''Sal? it waaheld that such evidence waa pro. Broome-street, and that the defendant. 
' per*^ Vejc'cted. Smith, followed the goods with a Undlord t 

Wh^re ii trespass on a man'a reafdence has been j warrant and levied Upon them, it fvx^ 
"CommftUd, ihe jiki^r are warranted in giving; ther appeared that E.'Gfarriaon had owned 
-«ofe ^damagea than the mere interest on she I ^^^^^ ^y^^ ^3 subseqtiently to bii 

bl^^.9fum^^ ^^^'^ ' Ir^iring the rooms in DiVi^on-str^t. but 

: '"Sii^ypim iot iakirig a^ detaining di-,. had sold them to Wa ferdiherj ^*J J«J 

defendant*fl Counsel, ivhich Vra« dcnfcd* 



the Jtaking ft nd jletention, and ^as ac- 
coinpanief wit'h' a noiice'bf special matter, 
i49f^ ^hioh f\^ viA notice the ^nti^Tf 
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^tvide^oe <he t^reemeat of B. Gacrisoii; the contents t^ez^ 9u6ki6Dtly j^i^oi^^ 
«iid tbe ianilpni's warrant, but the court ; and because there mijgh if have been ^ouots 
Yuled such evidence to be inadmiBaable. , upon the testimony as it stOQ4, i^^t^^tiag 
The jary theiwpon found a verdict for the I the ownefship, uiidi^r the circumstances 



pkiutiff for $50 damages and siic cents 
•QQitfi and as3«ned the value of the pro- 
perty at 160. 

C J}9 WiU now moved for a new trial 
Tbe learned counsel aftec stating the faets 
•of tbe case* observed : 

The. agreement and Undlord's warrant 
<Mi tlie trial were offered in evidence, but 
were rejected. The jury have found |60 
images for detention. Fir$Uy^ the agree- 
mefit and warrant were improperly reject- 
ed. The transaction of the renting by B. 
Garrison was a fraud, or at least suspici- 
fma. It WEB in reality a coo«r. The plain- 
tiff haying seep the agreement in June, 
coataining tho same articles distrained, is 
estopped from deoyinff that they belonged 
to £. GarriaoD. We might, if the 
warrant and agrsemeni had not been ez- 
oloded, have shown the property to be in 
Edward Gacrison, The offreemeni iteel/ 
tmded f ekam U. At aU. events it tended 
to sbow good faith on the part of the de- 
feodanls, and wQuld hwe prevebted e^fm- 
platrff damagee^ whieh were in fact rendered. 
iSSflMMfi^ there is no evidence to sustain the 
finding at U damagee. The tnteresl on the 
^alme oould €done under the oireumstaaces 
liKve been recovered. 
'G.Wklie for the plaintiff; contra. 
^L8HosFrsi^ J — In this case no eyi- 
4enoB was excluded which went to estab- 
lish ownership in Edward Gariiaosi, and 
no evidence was overruled on %he croes- 
ezamination of the platntiCs witnesaas, 
ten4ing to that^ result. The pUintiff pro. 
Yed the seizure, and the pretext of it, ' by 
the so^oe left by the office;? ; and Edward 
Garrison pnoved the non payment of rent, 
nnd that he waa the lesseei and that he 
had assigned over to, the plaintiff the lease, 
AU the facts were thus indirectly befoie 
the juiTi but in such a way as not ijo be 
overloolted. and io iPY charge I asaunied 
them as proved* apd left the qu^tion ol 
ownership to tibe jufy ; the verdict to be 
fbr the pkintin it'he was the owner, aod 
for the defeod^nt if £dward Garrison was 
the owner. The counsel (or tbe plaintiffs, 
after all the facts were before tbe jury, 
persisted in his objeetion to. th^ HtAmg of 
(he leaae fnd warrsAt, and I had sooie 
m fpccltidinff 4^« pvpars. aftec 



attending this whole transactJon beW^ii* 
brolhers. liat I conokided to #ii]e out i^e 
papers, after requesting the> eiwtfAeii • 'to 
withdraw his objection, a»\4 he declining. 
The cause was put to the ju^ as' IpfiT 
the papers had been read, and there was 
no testimony of ownerbhip ruled out, knT 
no objection to the charge,. and the.piain-j 
tiff's counsel hazarded the result t\y f^ tech- 
nical objection which could do;hinit«i|o 
good. As the case stodd, and which niight 
on the other hand jeopardize the' verd%L, 
the bona Jide of the transfer by Bdvif^a 
to the plaintiff was fairly before the jiiry*^ 
aithongh under the plaintiff's evidemoe, 
Edward was the original owner of* most 
of the articles, which he sold ^o the j^Vam- 
tiff, and he boarded with the plaintiSJ^o^h 
being thus on t^e premises where .the 
goods were used. .^ . ,-. 

Under ail the circumstanceSr, I do'liot'rfee 
aov benefit to arise from a new trl^l.*'';!,. j 

iNORAHAM, J^^Fust:, I thipfc. tliOj.Se- 
lendants cannot' complain that Hh^-aglKe* 
ment and warrant were excluded, as the 
evidence was at that time, l^.te^p^oof 
fthowed the plaintiff to be the owner bf'lh* 
property taken, and that the prope^tjr ^M'A 
taken, was off the demised pubises/ A 
hiring by any other person, and a. wsMtifi 
against such person, was no jUdtific&'ti6A 
of such taking, -if the defeftdtow hJfl 
furnished evidence that the' t?tt^'<)f't¥e 
property was in Edward Garti*)!^;' HS^ 
the evidence should have been'alvMt^^'^ 
but there is nothing in the cas« f^^^t^ 
auch a supposition, and therefore i^ 4^k^ 
mony offered was properly excluded^' it^ 
revelent. ' i • - i 

Seowd, As to damages, the plaitrtiif^nky 
in veplevin, for taking, recovet ptbU ttfm 
the interest on the value of the prbpSw 
takem The amount WO, damages ;Wfc'eA 
the property was valued at fiSO, seeihi Wrgjai 
hut where the defendants comn^k ^ ir^4 
pass on a man's residence ^lid vrtthWit.^tiJ 
justifiable cause enters his bouse and'takes 
his furniture away, a jury may well'iiji 
justified in adding 'to' the actual inM^HL 
by way of punishing the deftrfrdkntls x,wi 
in this view of the <^e I do*(^-ttti**H{3 
damages nnieMonable. Verdici tionfij^eSC 
Wikh costs.' ■ ' :t ri»'^n ^r'F^ 
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«Mr««j2§ cases. 

COURT OP QUEEN'S BEN^k. . 
Before Lord Denman, C J., and Judges 

PATTESON4 CoLKaiDS, WtLLlAMB^ Mid 
WiGBTMAN. : 

The QuxES v. Badger and CAETWRioaT. 

BAIL — XAGZITRATBS— CRIMINAL INFORMATIQN 
— COSTS. 

It it the daty of magistrates, in all cases where 
the law allows bail to he given, to accept the 

• persona teadered as bail, if thsy are suffidienc 1 

.in propifftj/to aoter into ihe sureties to the re- 
quired amount. ., 
The perfolis tendered cannot be rejected qn jblqi 
count of their political opinions. 

Where the county justices had met' toge^ier at a 

. time of public disturbanee, and haU det^i-min-< 
ed.tfaat they would not eoeept of bail any 
pQrsbns favoring a certain; set of poJjUcal opi- 
niona, and two 6f these justices after ward^ 
acted on that resolution, the court, considering 

• that the circumstanoes of the case negatived 
a charge of personal corruption, ordered a rule 

.. J&)i; A /criminal inforniation against the two jiist 
tices to be discharged ; but as tiieir conduct, 
though n6t corrupt, had been" decidedly illegal, 

'^lih^cour^ ordered them to pay allthe costs of 

- theapplicflCtioQ. r > 

'j l» this case a rule had been obtained for 
a crimiaal information agsiinst the defen* 
^rjtp,ior.nQt acoe5)tiDg sufficient bail when 
tenderecl, hy a person who had beeir appre- 
]bejcuie4 on a.oriminal charge. Cause was 
ihown by. the. Solicitor Genered and Mr. 
i^addi^gtoh. The rule was supported by 
^r. £;rU and 'Mr. Booikby. The court to^k 
hSm t<?r 09p8ider the case. The factd of; the 
€986, a^nthe natm-e of the arguments are 
ao. fuflljfi aet forlh in thSe judgment; that 
it hflsiio^ been deemed necessary to report 
ilje |M*gij|»en|»,of counsel. 

The judgment of the court was'deliver- 
f^^J^ J[l?;f(^:PBiiMAN, a:J.,r who said/we 
hav^ thought it. oAjr duty to read the affi^ 
OAvits, and,giyo full coneideration to this 
^Tery'^mportanfcase, and explain i the rea-? 
6on^ pf OttT dpciwon. If our remains shonld 
affept any other legal proceedings, our «L 
lenpeioight, be followed hy, the. same incon- 
Tenier^e» >yhich». indeed, is inseiaahible 
from the exjBrcise .of that jurisdiction 
which w© are now as^ed to put into operan 
tioo. . The application here was made on 
pehalf of.i^rjthur peorge O'NeiJ, wlio was 
•ppr^endpd f<ur ^itioua languagfi (taid^.to 
Aave been used at an unlawful <«t8einUy^' 



held at Dudley last August, %nd he va« 
taken before Mf. Badg«r and the Keir, Mr. 
Cartwright, two mngistrates of the county 
of Stoffurd, upon that charge : ibey rei 
quired bim to find two surities (tf £109 
eaoh; for bis appearande to take liie trial, 
and be of good behavior in the meantime ; 
but wh^n two persons bf the name klf Page 
ahd Trkeman, weise tendered to tb^ above 
mentioned magistrates as bis bail, tbey were 
refused* though perfectly solvent and in 
r^pectable circumstances, (being ' to^m 
councillors of Birrtaingham, ior which of- 
fice they must ' "possess- a qualification of 
£1000, over and abovfe what would pay 
their debts), on the alleged ground that 
they had attended chartist meetings. The 
two magistrates assigned no other reason, 
though thity < stated that they had othtsr 
reasons. For this refural a rule for a cri- 
minsl information M*as granted, which hai 
heen discussed on shewing cause. • The 
affidavits, \n answer to the rtkloi diseioM 
facts which prove that a highly disturbed 
and alslrining state 6^ thlnpfs existed in the 
neighborhood at the time the bail ^aa ten- 
dered. '■ It appears that large numbers of 
colliers afid -other -workmen had withdrawn 
from their effiiplo^^ and had coremenced 
acts of extreme Tio)e<ued;, ezeitimg other 
workmen; and had even prooeeded tot inti« 
midation/the* destrQctk>it i>f property, ttsd 
riots ;^that large meetings of per«oiia 
were *neld^':who6e passions "were lailathed 
Hy seditious 'haraingues, addretsed to them 
by Strangerytfttvelling about the cv)uwtry 
by thename off Chartists ;^-^that there waia 
considerable and imminent danger thai the 
peace wotild be broken/ end most fearfnl 
anarchy become univfefsal. Her majesty 
had ddfToiitioed their proceedings on the 
( SiSh' oir Augifst, by a proclamatioa, wiiich 
called > upon tbe: magrstiates to act with 
promptitude ^nd Vigot m the suppres* 
sion of such mfeetingS, «lnd the appreben- 
^on of the offenders.' By the magistratea 
and pofice, dded byspecial const ablea' and 
the military, which ^i''ere absolutely itidia- 
peD8able,^ach meetin^^' urere presented 
or dispersifed) and ^th4 partks, aocvsed 
of breaking 'the 'peace were arrested, 
and handed over for trial in' the! courts of 
justice. O'NeW,' who has obtained this 
rule, is dne of the persons against ^whona 
informaddn of -mi^ond^ctWas laid oa 
oath' b«fore Hh% r^ia^stfafoft, md' tmt^ 
aodersiafrd he 'ft ld'ttfh'd'^sftt-ial«iK'tb«t 
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oharge. We sHall therefore abstain from { 
OMDment on all pariiculars alltjged against I 
bim, but the court is bound. tD exprit-ss an ; 
opinion on some of the topics enlarged \ 
upon at the bar, and on the grave nature | 
of the proceedings. The right of work- 
sen to meet together for considering the 
amount of wages, or of. freely discussing 
pablic grievance, is foreigi> to this subject. 
The complaiDt is, not that vprkmeo. as- 
sembled to devise means for bettering their 
eondition, but, that others took advantSige 
of their quarrel with their masters, and 
finding vast numbers unemployed, igcorant 
and disaffected, sought to incite them to 
every kind of outrage. Not that the dis- 
cussion of public grievances had been 
intenxperatcly conducted, but that tumul- 
tuous assemblies, rendering all discussion 
impossible, led to speeches and conduct 
ivbich must have been expected to occasion 
violence, outrages, outbreaks, conflicts 
with the lawful authorities, almost certainly 
bloodshed, and very probably universal 
pillage. Whether or not these meetings 
Lad been held in the immediate neighbor- 
hood of Dudley is of small importance ; 
they bad been held in other quarters, pro* 
ilociqg their natural results, and were 
japidjy extending. It is sworn' that, near 
Dudley, in a population of half a million, 
persons were expected to follow this exam- 
ple, and in this state of thiugs the meet- 
ing in question was announced. It .was 
observed on the argument, that few deeds 
of violence were ac^tuaily committed in 
that district, and those by no means of a 
formidable character ; it that be so, we 
have no iloubt, when we regard the mate- 
rials and the instruments of mischief 
that were prepared, that that circnmsunce 
is to be ascribed to the vigilance, the spirit, 
and real humanity with which the magis- 
trates enforced the. law, as her Majesty's 
proclamatioi;i enjoined them. We thtnk 
that ibey are entitled to the gratitude 
of their sovereign and the country for 
their ponduct, and we are of x)pitiion that 
they would have deserted their duty if 
they had not committed O'Neil for trial, 
for the part he* was proved to have taken 
At the meeting which they most properly 
dispersed on the 26th of August. At this 
point of time a nevv state of things has 
ariseiu the law has bee fully vindicated, 
^e aeditioua aaseiqbly has been dissolved, 
the agitators, as they c^U themselves, are 



withdrawn from it without serious inter-« 
ruptions, and secured, that, ibeir iniputed. 
offences may be inve>tigated before . a 
jury. Standing charged with a misde- 
meanor, O'Neil claims the ri^ght of every 
man so charged, to be released from pri% 
sou and admitted to bail. on producing atifj 
ficient sureties. Bq eays he tendered 
such to the magistrates who refused, to 
receive them, not Irom an objection to 
their sufficiency, but from corrupt, partial^ 
and arbitrary motives, with the detef-mina^, 
tion to keep^ him in prison, when their; 
duty required them, tender the circii.'O-L 
stances, to bail and release him out/ q£| 
custody. We have fir&t . to . consM^ 
whether this refusal was a Jawful aot, a 
point on which no serious doubt wa? .eii- 
tertained. Neitner of the learned counsel 
who opposed the rule cqij tended that q.' 
ma^^istrate can lawfully reject bail at his 
own discretion, or is at liberty, when ^bail 
is offered, to enter into an invegtigatiod 
as to the character or opiniozxs of 9udn bail, 
provided he is satisfied of their sufficiency 
to answer for the appearance of the party 
in the amouut reasonably required lor that 
purpose. The law is clear and is a3 old 0.9 
the statute of Westminster, (13- Edwfir'd 
I., c. 15.) Lord Coke, in his commentary 
upon, that statute (2 Inst. 190) ^y^; ^^S 
-' to deny a man plevin who is plevisablci 
and thereby to detain him in prison, is « 
great offence, and grievously to be pun- 
ished." And Lord Hale (ch. 17), adopts 
the same renmrk ; and Hawkins (b^. 2. c> 
15), speaks of a refusal of bail as an in; 
dictable offence. Blackstone (bit, 4. c. 2^)^ 
reft^rring to the recent statute, the habeai 
corpus and the bill of rights, calls, it Van 
offence against the .liberty of the subjtOL 
If then such refusal took place from iuir 
proper motives, it might be trrated as ^ 
criminal offence^ and made subject tp aJ^i 
indictment oir information The afficUvit 
on which the rule was grant^d^ accuse^, 
the niaijistratea of motives, corriipt, par- 
tial, personaL and arbitrary ; but, even t^p 
I deponents tneniselves do not mean' V> 
charge pecuniary corruption or personal 
j malice, or any feeling 9f revenge . in tl)6 
I sense of giving an urifair advantage Vo 
j one' lilignnt party over another. The. only 
I censurable feelings that cnn^ witji ^ i^ny 
I show of reason,' bei^ suspected, are a. pm- 
1 meditated refusal and ^ ^i^rcgari/jto j^ 
jjiist.claijp ipadQ ]?J 9\^'en/% i»i!4j>«KV 



•jit 



THB NSW TQBK ^E^^JL OMBB¥|ll|. 



English CMes.— The Qaeen t. Badger and Cartwright, Esq'n. 



t}on, and a determi nation to keep him in 
prison without legal authority* and in oon- • 
temp of their duty. The affidavits on I 
both sides are much the same in Hubstance ! 
ill resptfct of all that occurred before the i 
niagistrates. The facts being clear, thej 

J'uestion is, whether a criminal informa-j 
ion ought to be filed, a^d this depends on \ 
ottr view of the motives which influenced 
ihe magistrates, and we must advert to th<; 
Terj questionable character of one line ot 
defence which they appear to insiuuate! 
rather than avow. They depose that some ; 
time previously to the apprishension of 
CKNeil, these deponents consulted with, 
their bro^he^ magistrates as to the nature \ 
of the bail to be taken by them in the ' 
<afle of persons committed for attending' 
tllega) sieetings, for using seditious Ian- j 
gaage, ffti particularly fur inciting to out- 1 
fages, inasmuch t^ the disturbances were! 
then going on ia certain districts in Staf- 1 
/ordshire, and in the neighborhood of; 
l)adley, And resistance to the laws, was fo- 
mented and kept up by the inflammatory 
*nd exciting speeches and conduct of per- 
sons who were chartists. They debated 
^whether, if they ^ere called upon to accept 
as bail for the appearnce of good behaviour * 
of individuals charged with any of the I 
acts of sedition, persons who had taken; 
a prominent part in the proceedings of i 
the chartists, it was advisable to repeive , 
them, and that theae deponents, and the ! 
other magistrates, wholly unintluenced by 
toy corrupt, perverse, vindictive, personal | 
<ir partial motive, but as they believed i 
an a fair and legitimate exercise of their i 
office, in the performance of their dnty 
«8 magistrtates, and with a view only to 
the preservation of the peace, decided 
that\uch persons ought not, in the state 
of the country, be admitted to bail, and 
ought not be accepted by them. They 
ibrther say, that after the commii- 
nent of CNeil, the said decision was 
again oonsidered by the magistrates , and 
was agreed to by the Lord Lieutenant of 
'Worcestershire, who thought it was a pro- 

ET decision. Another magistrate, Mr, 
olyneux, atatea also this resolution, and 
informs tlie court, that if he had been ^ 
called upon to accept such persons as bail 
for any one charged with the same offence, 
'h» also would have rejected them. Kow 
tka assumption of powers unknown 
to tii« law appears to us peculiarly ill 



judged at a period of disturbance, and not 
to be palliated ; but rather so much the 
more- culpable if deliberately followed by 
high functionaries, having a judicial duty 
to perform ; and if we had found the ma- 
gistrates wilfully adopting such a measure, 
in defiance of the law, the enconra^ement 
so given would have compelled us the 
more strongly to mark our disapprobition 
of their conduct These proceedings, 
however, give the parties challenged an 
opportunity of explaining the sute of 
mind in wnich they actec^ and we find 
the magistrates expressly swearing that 
they thought they were acting in the fclr 
and legitimate exercise of their office, and 
in the performance of their duty as ma* 
gistrates. We may regret that the ques 
tion of law was not more carefally 
examined. At most the first page of their 
ordinary text books would have convinced 
these gentlemen that their refusal on sueh 
a ground to receive the bail offered was 
not a legitimate exercise of their office, or 
a proper performance of their duty as 
magistrates, but the contrary. Their 
opinion that it was right, was hastily 
adopted in a crisis of real danger, and 
most probably from a deference to the 
£^eneral resolution ; a circumstance, trhich 
induces us, in conformity to the rule by 
which this court, has regulated its practico 
to decline interfering by criminal informa* 
tion, We shall, therefore, discharge the 
rule, but as the conduct of the magis- 
trates was sueh as to justify the applica- 
tion, they must pay ail the costs attend- 
ing it. 

Rule discharged, all the costs to be paid 
by the magistrates. 



Case of PRBSuiiPTioif.-— During an ar- 
gument in council, in a case heard before 
Vice Chancellor Wigram, with respect to 
presumption, his Honor said that the fol- 
lowing was the strongest case he ever met 
with. A man was tried before Lord Ken- 
yon, on an indictment under the game 
laws, for shooting a bird. It was proved 
that the man fired, and that the bird fell 
and was picked up by the prisoner. The 
jury returned a verdict of not guilty. 
When asked for their reason, they said. 
they presumed that the bird had died of 
fright, there being do evideuce that ' there 
was any shot in the gun. 
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hold estates, or by investment in the'foad8# 
or by the best means in his power, it vrovdd 
seem- that such oovenant will create a Lien 
upon any property to which he becomes 
entitled, between, the date of the oovenaiil 
and the day so limited tor its performaaee. 



A dovenant to* settle all the properly, 
real and personal, of or to which the cov- 
enatitor is seized or entitled at the time of 
the c«>venant, is certainly valid and binding 

on all such property. It is also clear tha» | ThisTppirJ 'from the late ca^ of WeHe^ 
a covenant to settle all the real estate of . ^.v^^HegW* The tiile of the pUiiw 
Which the covenantor, or of or to which' .^ ^^ ^^^^/^ ^^^j^,^ of separation, xa 
he may at any time afterwards, or dunng ^^., ^^^ ^^^^ considerations as the . law 
ap^riicular coverture, become seized or I ^ sufficient in such cases, Mi* 

entitled, will be enforced ;• aS will a cove- j ^^y^^ contracted that he would, on or 
nant to leave bait or any smaller part of ; j^^^^^^ ^^ g^^ ^^ February, 1836, well 
aU the real and personal estate of a per . ^^ effectually, by a charge on freehold 
son, whether present or futur*- 1 and if a | ^^^^^ ^^ inheritance, or by inveatment im 
covenant IS entered into to fettle a part of. ^ funds, or by the best meaoa which 
all the real and personal estate of or which .^^ ^^^^ ^ .^^1^., ^^^^ ^^^ ^i^ „. 
a ttetator may be seized or entitled at the » ^j^^ ^^.^ ^^^ ^^^^ subsequent to 
time of his death, a fraudulent disposition ^he commencement, and before the appoint- 
tb defesii this covenant, as an alienauon ^ ^^ ^^^ defendant came into poaseaaioii 
three days Wore the death of the tesu- . „^ ' .^^ «hich cnaWed him to iterform 



tkr, ViU be rescinded 4 

The chief point open to doubt, cotiect- 
ed with this subject, was how far a cove- 
nant io settle all the real and personal 
estate of or to which the covenantor was 
seized or entitled at the time of the cove- 
nant, OT might at any time afterwards be- 
come' seized or entitled, will be enforced or 
flitpported in equity. In the case of 
Coie V. BisAop,^ a person entered into ar- 
ticles with another to settle upon him all 



of property, which enaliied him to perfor^ 
his covenant, and certain acta, tending to 
defeat the security so acquired and pron* 
ised to be charged. ^ 

Lord CoUenham thus addressed himself 
to these facts : '' If, at the hearing, tkeie 
facts being proved, the court will have to 
power to make any decre*, except that 
Mr. Wdlesley do perform his oontni6t» 
and no power to act upon the land, then 
the demurrer roust be allowed 5 but if 



ncieswun iinoLner «. »«t«o "r """"«".'' the court can act upon the land, then thd 
his real or personal ftat^^^^^jf ^^^'^^^ i defendants who have demurred, and are 
or should have, except 30001 Upo^ ^l»^«e ! ^^e defendants as trustees of the land, 
art cte a suit was commenced in the year , , ^^^ defendants, mad the de- 

1664, and a decree made for the defendant ^ J^^^,^it be overruled ; that is, in that ' 
to settle all he then hid, which was per- ^ according to the plaintiff's sbewiiig- 
formed ; " since that, no attempt was ^ ^^^^ ^ decree%«ainat them If 
made before us fsays Lord NoUingkam) to j ^J^ ^ ^ ^^^^^ ^^^ ^ ^ ^y^ ^^ 
have a _ new decree^ against the defendant ^j,,™^, ^ to* deal with property aa to 



.„,^ . against 

tb settle new ncquisitions made by him ; 
but I ,did not think a court of conscience 
dUig^ to execute such a strange agree- 
ment, tiny further than it bad already been 
carried, sioce it tended to the discourage- 
ment of alt honest industry ; so the suit 
ftdled. 

Where, ho#ever, a person covenanted 
that he would, on or before a certain day, 
steute an annuity by a charge upon free- 

•, PtMUr. B60hiirst, 1 Swanst. 309, 

J U[^h9ier, y. Midford, I l^wanst. 449 n, and 

445'n ; GregoT ▼. Kemp, 3 Swanst. 404 n. 
. t Greaor v. Kemp, 3 Swanst. 404 n. Jonee v 

mtiHt. i Anst. eesr &ee 7 Blyth; by Stewart, p. 

iaMbcM othar easH «i t&tt labject art eoUeeted 
S 3 Swaoit. 40K * 



dor proceeds so to' deal with property at to 
incapacitate himself from peribrming hik 
contract, this court will act upon the pro- 
perly ; and l^islative provisioiis new e»* 
ist, enabling this court, in obtain ca^a,* 
to exercise this jurisdiction with more ef- 
fect. In Pfebble v. BoghurO, I Swans't. 
309, whilH it was still uucertain^whetber 
the agreement affected the lands in qne»- 
tion. Lord JSldon did not doubt the jurie- 
diction of the court to appoint a receiver. 
If the plaintifl in this case should obtain 
a decree against Mr. Wellesley, establiahiny 
her title to have the annuity ofanrged 
upon the property, of which the detenW 
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dants dttiaurrifig are trusteees for him, caa i material, for the ppesent^ purpose, wli«t}ie^ 
Xt be dat&tH«^d ihAtitliu Ci)urt would act up- ' this gave the husband an. option, or w^e- 
on suoh prwperfcy^ for iho purposa of thcr he has other lands besides those vijsted 
ealurcing this eqarty ? and. if so. the! in these dtffendant«, upon which hie can 
defendants^ as trufftees of it, are necessary, now charge the annuity ; because the bill 
partiei iur that purpa^te. The only ground alleges ttiat he refuses to charge it io any 
H^ti iMiich the defendants could contend, manner ; and this court will not pf rmit 
with success, that they are improperly made him, under, the pretence of exercising an 
vith parties to the bill, would be to establish I option to evade the performance of his 
eUber that tha bill must b«i dismissed contract. In DeacMU y. Stniih, 3 kik. 323^ 
against' Mr. WcUesley, or that the de*- there wa& an option; but^t did not pre- 
cree against him can only.be against hinn vent the court from acting upon the one 
peraonalty, and that the court would have alternative. Tlie property acquired, by the 
no power to a6fect the property in ques- ; arrangement of December, 1834, must be 
tion ; which comes to this, that the court j considered as sub-equently acquired pro- 
beingvof -opinion that Mr. VVeilesley was ! perty ; but that contracts to charge property 



bound; to give effect to • his contract 
aiid -to .chaige the annuity upon, the 
property of which the defendants arei 
tvusteea for him, must confine itself to a 
personal; deoree against him for that pur- 
piAe,' and would not make any decree 
against the trustees; bqt it is clear that 
the moment the court declares such right 
lb the* plaintiff, these tlefendants will, at 



subsequently acquired will, be enforced, ia 
sufficiently estubli&hed, {Lyde v. Mynu^ 
and the cases upon which that decision 
was founded, are conclusive upon tbat sub* 
JHct. The contract is not to purchase lands 
for the purposes of the agreement ; but 
one alternative is to charge lands in Feb* 
1 835. and . at that time he had a power 
of charging lands. It is. the same as a 



all events, beo^me trustees for the plain* contract to charge such lands as he might 
tiff *;to. ihfttr extent, . In Lyde v. AfynR, 4 i bftve at that time ; and if so sucl^ was 



Simj50$ ; and 1 Mylne and Keen, 683 
a. hnsbandthad eorenanred to charge an 
annuity, granted to a third person upon aU 
such property as, in the event of his wife's 
decease, he i should become entitled to, by 
virtue of her will or otherwise ; and hav- 
ing; under 'Jser will, acquired an annuity 
▼eaied la tnostees^ the party with whom 
tbe caTeoant had been mnde filed a bill, 
and oblaaied a decree against the hoaband 
and hie trn^&ees, to carry this covenant in- 
to'effeet*. I have not, therefore, been able 
to; see how it was. possible, supposing the 
plointiff^s bill to state a case for a decree 
agadfLst M& WelU.<fley, that these defen- 
dents ''xouki say that 'they wene not pro- 



Metcalfe v.' T/ie^ Archbishop of York^ { M. 
& C. 547 ; 8 Sim. 221, and Lyde v. itfym; 
and such was Haohe v. Hastittgs^ as report- 
ed in 2 Vern. 97. In ^tewis y, Maddacha. 
17 Ves. 48, a pontraot , upon marriage, 
to settle ajl personal estate of which the 
husband liu^ht come possessed during the 
coverture, was enforced a^inst an estate 
he had purchased, in part, with personal 
property so acquired. Being, . therefore, 
of opinion that the contract, as stated in 
the bill, must, upop the case stated, be en. 
forced against Mr. \Vellesley„aQd that to 
effect thdt object th^ court will act .npon 
the estates whicti he had a power of charge, 
ing in Feb.'l8;35! and of which the defen- 



pisek made Jper tics, to this suit ; and that j d^^nts are trustees for him, I think'that 
there is siichf a. case stated against Mr. this demurrer must be over ruled.'' 

Weilesley, cannot be disputed. That this ' '■ — '■ '• ; 

conrt UrilLTgront a specific performance ofj S3^ Our next number will cantem sixteen 
enJigDceinenifor a grant of an thttnmty A pages, the tuccaediii^ ^ one again tu)fJUy;foMr 
oenno^ now bequesttoned ; andvthis ligree- pages, and so on, tdternately^ to % 9nid o/tka 
tni9nt;eippeisr8iYo:me tooontain within ii-l volume. This arrangement will enabU at to 
self all ^baittiis necessary to give it legiil | comprise articles of greater length than could 



tBlidity .; but^ if this conrt is to execute 
thea^reement^ it must do so aecordilig' to 
tbetarms Jof. it .The terms are, on arday 
certain, to change the annuity on lands, or 
oh an investment of stock, or by the best 
in his power. I: Aipk it\ qtijte hn- 



be embraced in £Ae\ cantemptattd fitrih hf 
twenty pages, and koill dtnthilesk -yendet' tht 
work morfi acceptable to otr [ri^aders , 

ISnrf^'ddvertitiemenls as kavf "been n^ramded- ^ 
out from iif cover^wUl ^jf^sof ea <Ae mxi^ ! 
when the cover will be enlargadi. 
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SKETCHES OF AMERICAN LAWYERS. 

WILLIAM WIRT, 
{Tkt laU jSnon/^ Otmmd if Him UnUtd Siat$».) 

WiLUAM WiKT was an orator of the 
' elaborate class, but yet, by the force of 
genius and of practice, haid attained the 
art of concealing his art. While some 
orators throw out hints and clusters of 
propositions for the consideration of 
their auditors, supposing that those who 
hear them will be able to estimate their 
Stress and their weight, Mr. Wirt care- 
fully deduced from his premises the 
conclusions which h^ wished to esta- 
blish. Seldom compressing his views 
into brief apothegms or summary state- 
ments, he was wont to borrow light 
from every source, and pouring it down 
upon his subject in a flood, he held gp 
every side of his argument to the scru- 
tiny of bis hearers, and exhausted every 
thing that could be profitably said in 
relation to it. 

On listening to this distinguished 
man, as with luminous ratiocination he 
addressed the bench, or as with persua- 
sive zeal, pointed raillery, or vivid illusk 
tration, he harangued the jury, we have 
felt that an orator stood before us, whose 
claims to that title Cicero would have 
willingly acknowledged. Together with 
a vigorous intellect, nature. ^^d endow- 
ed him with graceful mfijesty of person 
and melody of voice. In 1830, we 
witnessed a keen encounter between 
Messrs. Wirt and Webster, in a Chan- 
cery suit of importance which was then 
argued before the Supreme Co^irt of 
Massachusetts. It was the suit of Farn- 
ham, executor of Tuthill Hubbart, a- 
gainst the opulent Peter C. Brook? 
the father-in-law of our present M> 
nister to, England, and. also of C. 1. 
A4«a^ «si4 thm mn^ ^ iFolw Q/mf^ 
9D 



Adams. « Chief-Justice Parker^ now de- 
ceased, was the presiding Judge. 

While we admired the masterly skill 
with which Mr. Wirt assailed his oppo* 
nents or parried their severest blows, 
and the calm energy with which Web- 
ster hewed out his way to the desired 
result, it was also gratifying to witness 
the calm self-possession of the Chief 
Justice, whom no sophistry, no elo- 
quence, and no ingenuity could mystify 
or unduly sway. At the time of the 
occurrences out of which the litigation 
arose, the defendant was an Insurance 
broker, at whose ofiioe Hubbart and 
others were in the habit of underwriting. 
He kept all the accounts of the under- 
writers, collected premiums, and paid 
losses, receiving a commission for his 
services. By a private agreement of 
co-partnership, he was interested in a 
fourth of all the sums underwritten by 
H. between n94 and 1803, when he 
ceased to keep the office. At this time 
there were large balances due to Mr. 
Hubbart. In Januarv, 1808, Hubbart 
died, and in April following the defen- 
dant paid his administrator $60,000, in 
full of all clairis, taking from them a 
receipt, in which they agreed that the 
underwriting account should be wholly 
relinquished to defendant for better and 
for worse. The defendant had made a 
written statement to H., which came 
into the hands of the administrators, 
showing a balance of $64,688 in the 
hands of defendant, and also a list of 
outstanding claims against the insur- 
ance account of H., and upon this state- 
ment the admiifistiators settled with 
Brooks. 

Nineteen years, almost a third part 

of the allotted life of man, had now 

elapsed, and Mr. Brooks had become 

ne of the weaHhy men. of the lapd,and 
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manners, the matrimonial alliances of 
his children, and the prestige which 
wealth naturally produces, he was fairly 
adopted into the aristocracy of Boston. 
After this long period, the administra- 
tors de bonw non were induced to file a 
bill, for the purpose of setting aside the 
agreement and receipt referred to, on 
the ground of constructive fraud. The 
plaintiffs did not succeed in openinfi^ the 
accounts from the beginning, and ex- 
pressly disavowed any purpose of char- 
ging Mr. Brooks with actual fraud, or 
with anything more than that species of 
negligence which the law denominates 
constructive fraud. The result was, that 
the apparent errors were ordered to be 
rectified, and the plaintiffs probably 

Sined enough by the litigation ^^P^Y 
5 counsel fees of their lawyers. The 
jury seats were crowded by the elite of 
Bostonian beauty and fashion ; and we 
remember that Mr. Wirt took occasion 
to carefully scrutinise this interesting 
portion of his audience. 

The sallies of Mr. Wirt were at times 
extremely felixxitous. Mr, Webster had, 
in answering Mr. Wirt, paid him some 
hig)i compliments, in alluding to which 
the latter, in his closing argument, ob- 
served, that ^'althou h the gentleman 
bowed most courteously to his standard 
he ^ievously battered his walls ; and 
while saluting his flag, he raked him 
fore and aft, and dashed his spars about 
his ears." 

Mr. Webster also, in the progress of 
the cause, took occasion to protest 
against some aspersions which had been 
cast by the counsel with whom Mr, Wirt 
was associated, on a deceased indivi- 
dual, who chanced to be implicated in 
the transactions out of which the suit 
in question had arisen. "L knew that 
man," said Webster ; " he was a Oreen 
Mountain boy, and a man of spirit. 
Could he have heard what has been said 
against him, his very bones would rattle 
against the sides of his coffin." Mr. 
Wirt attetwards alluded to this sally, 
and observed that if all the dead against 
whom such remarks should be made 
were to be affected in the manner de- 
scribed, there would surely be a terrible 
rattling among the dry bones." 

If we were to describe the different 
^ffedls. produced by the eioqaence o( 



these transcendent advocates, it might 
be said that the performances of Web- 
ster astonished — ^those of Wirt capti- 
vated. Webster would at times take 
the citadel of reason by storm, he forced 
conviction on us; but he did not am- 
plify, nor exhibit a subject in every one 
of its phases. Wirt carefully wrought 
put his arguments, judiciously selecting 
and skilfully arranging his premises; 
sometimes starting from ground remote 
from the result at which he desired to 
arrive, and leading us on step by step 
to the desired conclusion, as the potent 
magic of Prospero attracted to his cave 
the shipwrecked king of Naples and his 
retinue. 

No effort of Mr. Wirt is more cele- 
brated than that which he made in be- 
half of the government in the case of 
Aaron Burr. The beautiful parallel 
which he drew on that occasion be- 
tween Burr and Blennerhasset, is fieuni- 
liar to all. And we would observe, that 
ahhough by many the picture drawn by 
Mr. Wirt of Mp. Blennerhasset is re- 
garded as the mere fiction of a lawyer, 
vet such is not its true character. Thnt 
lady suddenly died in this city about 
two years ago, just on the eve of her 
departure for Endand; and although 
poverty and grief had long preyed upon 
her heart, she had in no degree lost that 
shrinking delicacy and that refined good 
sense, which was ascribed to her on the 
occasion alluded to. 

The metaphors of Mr. Wirt were al- 
ways bold and striking, althoogfa some- 
times far-fetched and extravannt. Thus 
during the progress of Burrs case, in 
alluding to the zeal of his adversaries 
in trying to maintain what he regarded 
as very doubtful positions, he observed 
that " the counsel have travelled through 
a multitude of precedents, ancient and 
modern, until they have erected u per- 
fect chevanx de frise on the stream of 
possibility ; and so ardently have they 
exerted themselves, that they seem to 
have determined it to be right to get 
their client ofi at all events." 

And be thus charges Mr. Wickham 
with having dodged the Constitartion, 
and with seeking to disparage the wis- 
dom of Lord Coke on account of his 
inhumanity; "Having read to us ^ the 
«OB8tttutronaliielnitiottof<reaaoiiy and 
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annouiiccd tka mle by which it shoiUd 
be interpreted^ we expected he would 
have proceeded ^ apply that rule ; but 
while our eyes were fix^ ou the gen- 
tlem^ he vanishes like a spirit from 
American ground, until he resui^es in 
England in the middle of the sixteenth 
century, and complains most dolefully 
of the bowels of my Lord Coke." 

But twenty years greatly pruned and 
chastened the style of this brilliant man. 
His talents were displayed in their most 
favorable light in the case of the Che- 
rokeea; ana the sqn of Wirt set wiUi 
undimmed splendor. And distant ages 
will admire the acumen and fertility of 
his intellect, the copiousness and grace 
of his diction, the thoroughness of his 
research, and his mastery of the great 
principles of eqiiity and Uw« 



BISTORT AND PEACTICE OF 
I N J IT N C T I O N S • 

Aarnxx vi. 

Anothss class of oases in which spe- 
cial injunctions issue, are cases in which 
the Court interposes to prevent a per* 
son from violating a contract. Tney 
are cases in which the defendant's con- 
duct amounts to irreparable injury. A 
court of law would award damages, per- 
haps very high, in respect of his con- 
duct; but the threatened injury is of 
such a nature, that damages would in 
reality be no compensation to the plain- 
tiff. For this reason the Court inter- 
poses, and forbids the defendant to ful- 
fil his intentions until be has established 
his right to do so by a trial at law. For 
instance, a question frequently arises, 
whether the defendant has a right to 
break up the pli^intiff's soil, or to cut 
down ornamental timber, or to destroy 
a bridge, or to dismantle a house. In 
these and innumerable other instances, 
which may be quoted, the injury is com* 
plete, and is probably beyond all reme- 
dy if the act is once done. In a Court 
of Law, there is no power of preven- 
tion: recourse is therefore had to a 
Court of Equity, and the hand of the 
defendant is stayed till there has been 
time to make die right to, do the act a 



matter of legal determination. Whether 
in cases of this kind the Court will or 
will not interfere, depends upon oircum** 
stances which it is impossible to enu* 
merate. There are^ however, certain 
considerations, which always appear to 
have great weight with the Court. De» 
lay or activity m the plaintiff, the appa« 
rent strength of his right, his conduct 
towards the defendant, or the bona fide 
character of his statements. In none of 
these cases does a Court of Equity de* 
cide upon the leffal right. Either that 
rifi^ht has been uready determined, in 
which case it is enforced by Equity im* 
plicitly following the Law ; or else it is 
still under discussion, and the Equity 
interferes merely to keep matters in 
statu quOf and to prevent irreparable in* 
jury in the interval between the com* 
mencement of the dispute and the legBi 
determination. The most efficacious 
steps are taken to prevent the legal 
right from being in abeyance during too 
long a period, as the parties are put up- 
on terms to come to trial at the earliest 
possible moment. 

In almost all cases of this kind, th^ 
interference itself produces an immedi* 
ate evil. Suppose, for instance, that the 
works of a railway are stopped : what 
is to become of the numerous staff of 
workmen previously enlisted t Suppose 
a ship to be prevented from sailing : a 
vast commercial speculation may' be 
thwarted. Scarcely any of those under* 
taking which can be made the subjecta 
of injunction, are so independent of 
times and seasons as not to be seriously 
injured if they meet with some suddei^ 
interruption. Yet, if such interruption 
does not take place, the progress c^ the 
work may effect the very disaster which, 
upon the tiial taking place, will be pro? 
ved to be at variance with legal rights. 
The tenderness with which the Court 
deals with this conflict of right, is ob- 
servable in the following expressions of 
Lord Cottenham : (a) " If I entertained 
more doubt than I do on this subject, I 
should be very much influenced by con* 
sideratioDS similar to those which 
weighed with me in deciding the Liver* 



(a) Greenhalf h v. Msnehestcr and Binniag* 
kam Bailwaf Coapaay, 8 M • 4 C* 798. 
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pool cade (&), because^ where thie ques- 
tion is as to interposing by injunction 
to protect a right which in itself is 
doubtful or disputed, it cannot always 
be considered on which side the balance 
of danger preponderates. If the con- 
tract be a contract binding on the ex- 
isting company, — and that is the ques- 
tion between the parties, — the plaintiff 
is not precluded from attempting to es- 
tablish it. What the company are do- 
ing is to take part of the plain tiff^s land 
under the powers of their act of parlia- 
ment; and this, if done adversely a- 
fainst the plaintiff, wi|] not preclude 
im, should he establish his right at the 
hearing, from compelling them to take 
the whole of his land under the con- 
tract. But if, on the other hand, the 
evidence were more doubtful than it is, 
the granting of the injunction in the 
mean time would certainly produce ir- 
reparable injury to the other party, in 
case it should ultimately turn out that 
the plaintiff has not that right that he 
has. It cannot be supposed that the 
plaintiff should stop the defendants* 
works until this cause shall have been 
heard. At the same time, the company 
should be well aware, that that would 
be no answer if a claim can be establish- 
ed against them upon the contract. The 
case is only one, in which there being 
a doubt what the ultimate right of the 
parties will prove to be, the Court is in 
infinitely greater danger of doing injus- 
tice by granting the injunction, than by 
refusing to grant it." 

We may mention one oth«r species 
of injunction, by which a party is pre- 
vented from availing himself of a con- 
tract or of a private act of parliament, 
on the ground that it has been obtain- 
ed by fraud. This exercise of authority 
resembles the restraint of actions up(Hi 
securities obtained by fraud. There is 
an equitable right nullifying the con- 
tract, and a legal right arising out of it. 
The former right will be absolutely lost 
if the latter is put in force. 

But we have already filled the space 
which we can venture to occupy. For 
further investigation of the subject, we 
refer our readers to the several cases 



(6) Attorney Oeaena v. Mayor of Liverpool, 
1 M. It C. 171. . 



we have mentioned. They are most of 
cases decided by Lord Cottenham. We 
have preferred his d^isions, princip \lly 
for two reasons: one, that we we e de- 
sirous to ^ow how 'th« principle esta- 
blished in the very -early times, has 
prevailed in the most modern cases; 
the other, because in the judgments of 
Lord Cottenham principles are brought 
to light with peculiar clearness. His 
object in giving judgment always ap- 
pears to have been, t* elicit from pre- 
ceding authoritiee the distinct princi- 
ple, to explain it clearly, and then to 
apply it to the fact« of the case before 
him He could not have shiiped his 
judgment in a form more praetically 
useful. He has rendeted them, by this 
means, not merely satisfactory adjoat- 
ments of dispute for. the suitors before 
him, but also beacons and landmarks, 
by which counsel may, in cases to oc- 
cur in after times, determine what 
course to pursue. We may add, that 
the advantage of clear principle is more 
sensibly felt in c^ses of injuncticm than 
in any other cases, for these cases spring 
up at the moment. Advice must be 
given, the bill filed, and the application 
made to the Court, with but little deli- 
beration ; and if principles and practice 
are not perfectly well understood, coun- 
sel may, without being guilty of ehher 
carelessness^ or ignorance, draw their 
clients into very serious difficulties. 

V^ e have endeavored to trace an out- 
line of this very peculiar branch of e- 
quity jurisprudence; to mark the origi- 
nal establishment of the leading princi- 
ple, and the mode in which it is carried 
into execution at the present time. We 
have mentioned some of the conditions 
upon which this assistance is granted 
to suitors, and we have noticed the pro- 
vident caution with which injury to the 
holder of legal rights is either prevented 
by anticipation, or else subsequently 
cured by a satisfactory compensation. 
We may now leave it as the last ques- 
tion for the consideration of our readers, 
whether this branch of the jurisdiction 
is to be approved of or condemned. 
Those, perhaps, who are accustomed to 
the notions and practice of Courts of 
Ec[uity, may suspect themselves of some 
slight prejudice. Yet it mist be remem- 
bered, that Courts of Law can award 
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dHinages for an injury, but thev can- 
not prevent it. Is it not wholesome 
that a poiver of prevention be vested 
somewhere \ Courts of Law can, when 
the trial takes place, determine the 
right ; but in ,the meantime the subject 
of snit may be open to discussion by 
either party. Should there not be vest- 
ed in some conrt-the power of placing 
the property in safe custody 1 Again, 
let us bear in mind the different rights 
which persons may possess, rights legal 
or rights equitable. A. has complete 
legal title to an estate, but it was pur- 
chased with B.*s money. Ought A. to 
be permitted, in defiance of the relation 
thus constituted, to bring an ejectment 
against the ceslnique trust ? A. holds 
a bond, which he obtained fraudulently. 
His title at law is complete. He sties 
B. ts he to be permitted to proceed in 
his action, and to reap the profit of his 
fraud 1 A. has a claim aga nst 6. for a 
sum of money, but B. has an equitable 
claim in the nature of set-off. Is A. to 
receive the benefit of his action, and the 
see-off of B. to be disregarded 1 We 
might run through instances innumera- 
ble of difierent kinds of equity, in which 
it is clear that there must be litigation 
vexatious and unnecessary, and destruc- 
tion of property, and disappointment of 
right, if there is not to be lodged in 
some one or more of the Courts of jus- 
tice, the power which is now exercised 
in Courts of Equity by orders of in- 
junction. 

IN CHANCERY. 



Before the Hon. Reuben H. Walworth, 
Chancellor of the State of New York. 

Benwick ec al. v. Cooprr, Adm'r, &c. 
CoopcK, Adm'r, ^. v. Rbhwick et aL 

BKVfVOE VPOK APPEAL. 

O.E.R. was the admtntftratrix, and J. T. C. the 
•dnuiiislnitor, of J. R. deceased, and were 
cited to aceonat beibre the Surrogate of Rens- 
selaer cDuaty, and the final sentence and de- 
cree of the Surrogate was made in March 1830. 
From a part of that decree, J. R. the mother 
of the decedent, and O. £. R. bis widow, who 
were entUled to distrihutire shares of the ea- 
Ute, appealed to the Chancellor, and J. T. C. 
the administrator, appealed from another part of 
the decree. The first named appellants filed 



tlieir petition of appeal, bat the persons wlio 
were intended to be made respondents theran 
were not named. Before any fVirther proceedings 
were had on either appeal, J. R. diecf, having 
in Iter lifetime assigned all her pmperty to J. ' 
and W. R. as trustees for herself and children, 
and O. E. R. the other appellant in the first 
appeal* and one of the respondents in the last, 
intermarried with O. G. On application by 
J. T. C. to dismi^ the appeal in the first enti> 
tied cause, and to revive the proceediniars in 
the last appeal,«-Hxu>, that as one of the ap» 
pellants bad died aAer assigning all her inter* 
est in the subject matter of the appeal, to 
trustees, and as the other, bein? a feme sole at 
the time of the appeal, ha 1 sabseqnenily inter- 
marrie-lwith one who was not a party to the 
appeal, and as neither the survivor and her 
husband, nor the assii^nees of the deceased ap- 
pellant, had caused the proceedings to be re- 
vived within the eishty d«ys mentioned in the 
statnte (2 K. S. 185, § 124), the surviving ap- 
pdUani and her husbAnt, and those who repre. 
sent the deceased appellant, or one of them, 
must cause the proceedinKS to be revived in 
the name of the parti*^ inleresTed in the snb- 
ject matteVof the appeal within a 1imit(*d time, 
or that the appeal be dismissed, with costr to 
be pail by the surviving appellant. 

Wheie the suit abates by the death of a sole 
complainant, or of all the complainants where 
there are more than one, before decree, the 
conrt is authorised either to order the revival 
of the suit in the names of the representatives 
of the deceased complainant, where the de« 
fendant has an interest in havin^r it revived, 
or to direct a dismissal of the bill with costs, 
where the defendant merely wishes to get the 
suit out of eoort, and obtain satisfectiott of the 
costs already accrued. (2 R. S. 185, § 19.) 

The respondents in the first appeal having no 
interest in ha\injr the procetdings upon iliat 
appeal revived, the court directed that that 
appeal should be disnissed, with c( sts to be 
paid by the surviving appellant, if ihosf who 
represented the interest of the deceased appel- 
lant did not cause the appeal to be revived 
within sixty days after the entry of the order 
upon the decision. 

J. R. having assigned all her property to trus- 
tees prior to her death, it was held thai the 
suit mis^ht be revived against them as the par- 
ties in interest. 

Proceedings to revive upon an appeal from a 
surrogate, are substantiatty the same in form 
as proceedings to revive a suit upon an apptal 
fh>m a decree of the Vice Chancellor in a suit 
in Chancery. 

This was an application hy J. T. 
Cooper to dismiss the appeal inth^ firat 
entitled cause, and to revive the pro* 
ceedinprs upon the last appeal, or for 
anch other order as might he proper 
vnder the following ciroomstances. 

Olivia £. Renwiek was the adminia' 
tratriz, and J. T. Cooper the adminifr- 
trator, of J. Renwiek deceased, and 
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were eit^d to aceount befare the surro- 
gate of Rensselaer county, and the fin- 
al seiitence and decree of the surrogute 
was made in March, 1830. From a 
part of that decree, Jane Renwick the 
mother of the decedent, and Olivia £. 
Renwick his widow, who were entitled 
to distributive shares of his estate, ap- 
pealed to the Chancellor, and J. T. 
Cooper, the administrator, appealed 
from another part of the decree. The 
first named appellants filed their peti- 
tion of appeal, but the persons who 
were intended to be made respondents 
therein were not named. Before any 
further proceedings were had on eith- 
er appeal Jane Renwick died, having in 
her lifetime assigned all her property to 
James and William Renwick, as trus- 
tees for herself and her children. And 
Olivia £. Renwick, the other appellant 
in the first appeal, and one of the res- 
pondents in the last, intermarried with 
Orrin Goodrich. 

J. Van Buren for J. T. Cooper. 

J. RAoades for Mrs* Goodrich. 
Thb Chancellor — In the recent case 
of Jauncy v. Rutherford, (9 Paige's Rep. 
273,) it was decided that the proceed- 
ings to revive upon an appeal from the 
Surrogate, were to be substantially in 
the same form as the procedings to re- 
vive a suit upon an appeal from the de- 
cree of a Vice Chancellor in a suit 
commenced in chancery. Here one of 
the appellants has died after assigning 
all her interest in the subject matter 
of the appeal to trustees ; and the 
other being a feme sole at the time 
of the appeal, has subsequently in- 
termarried with one who is not a par- 
ty to the appeal. As neither the sur- 
vivor and her husband, nor the assign- 
ees of the deceased appellant, have 
caused the proceedings to be revived 
within the eighty days mentioned in 
the statute, (2 R. S. 185, § 124,) this 
appears to be a proper case to require 
the surviving appellant and her husband 
and those who represent the deceased 
appellant, or one or the other of them, 
to cause the proceedings to be revived 
in the name of the parties now interest- 
ed in the subject matter of that appesl, 
mtkin a limited time, or that such ap- 
peal be dismissed, with costs to be paid 
by the ennriving aj^Uant. The En- 



glish practice anpeara to be, whi^re the 
suit aoates by the death a( a sole com- 
plainant, or of all the complainants 
where there were more than one, before 
decree, to require the representative to 
revive the suit within a limited time, 
or that the bill be dismissed without 
costs. (CHawick v. Dimea^ 3 Beav. 
Rep. 290; Canhan v. Vincent^ 6 Lond. 
Jur. 206.) And such was the efiect of 
the decision of Chancellor Sandford in 
the case of Pelh v. Coon^ (Hopk. Rep. 
450.) But by the revised statutes this 
court, in such cases, is authorized to 
order the revival of the suit in the 
names of the representatives of the de« 
ceased complainant, where the defen- 
dant has an interest in having it reviv- 
ed, or to direct a dismissal of the bill 
with costs, where the defendant mer^ 
wishes to get the suit out of court, and 
obtain satisfaction for the costs already 
accrued, (2R. S. 185, $ 119.) In the 

g resent case the respondents in the 
rst appeal have no interest in having 
the proceediAgs upon that appeal reviv- 
ed, if the surviving appellant and her 
husband, or those who have succeeded 
to the rights of her co-appellant, do 
not think proper to revive and prose* 
cute the appeal for their own benefit. 
The proper course, therefore, is to dis- 
miss that appeal, with costs to be paid 
by the surviving appellant, if she and 
her husband, or those who represent 
the interest of the deceased appellant, 
do not cause the appeal to be revived 
within sixty days after the entry of the 
order upon this decision. 

In the case of the cross-appeal by 
the petitioner Cooper, it smears ikmX 
the respondent Jane Renwick assigned 
all her property to trustees previous to 
her death. And as they have succeed- 
ed to her interest the appeal shoukl be 
revived against them as the partiea now 
in interest, and the case should then 
proceed against them and against Mrs. 
Goodrich and her husband and the oth- 
er surviving respondents, if there are 
any others. An order is therefore to 
be entered accordingly. And in this 
case, as the appellant does not appear 
to have filed his petition of appeal, the 
proper course for him is to file much, a 
petition, showing among other tkinga 
the death of one of. the respondents and 
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that the trustees have sueeeeded to Ler 
rights, and the intermarriage of the res- 
pondeDt Olivia £. Reawick pending the 
appeal, and praying that she and her 
husband, and the said trustees and such 
other persons interested in the decis- 
ion appealed from, as were intended to 
be made parties to the appeal, nam- 
ing them, may answer such petition of 
appeal, dec. And upon filing such pe- 
tition of appeal the usual order may be 
entered, that the respondents therein 
put in their answers to the same within 
twenty days after service of a copy of 
' the petition and uotice of the order, in 
the manner prescribed in the 1 18th rule 
of this court, or thst the appellants be 
heard ex parte ; unless some of the re- 
spondents are infants, in which case the 
order to answer must be varied accord- 
ingly. 

The better course in this case, on 
the psrt of the appellant Cooper, would 
have been to combine the petition to 
revive and the petition of appeal and 
the prayer to answer the same, in one 
petition, in analogy to a bill of revivor 
and supplement where the original bill 
had not been answered previous to the 
abatement of the suit. But as that has 
n<»t been done in this case, a petition 
of appeal must still be filed, stating 
therein the order to revive which has 
been made upon the present petition. 
And if the appellant succeeds in his 
appeaJ and recovers costs thereon, he 
will onlv be entitled to such costs as 
he would have received if the petition 
of appeal and the petition to revive had 
both been embraced in the same peti- 
tion. 



BoDiNS et aL v. Enw^ans et al. — 1^^ 
. Jlugusty 1843. 

APrUGATTOlf rOR B£-8ALE OT MORTOAOSD PHE- 

muES — ^nrawDicTKiN or vies chakcbzxor — 



A party who has no interest in mortga^ pre- 
mises, although he is personally liable for the 
delleieney vpon the imle, has no rlRht to ask 
Ibr a re -sate, If be and the repfrseatatiFes 
of hit sail are diMharged from liability for tbe 
deficiency to the exjteat of the fnll value ol the 
premises over ana above the amount bid at a 
former sale. 

A Tiee Chancellor has no jiirisdictiDn in a ease 
\ bdbra ths^ClMBedhr, and «a oidsr 



obtained from him to stay proeeedtnjrs in a 
sail BO pending, is a nullity, ailer a decree. 
A stipulation may be entered into to release sure* 
tieSy under certain restrictions. 

Trb facts of this case appear in his 
Honor's opinion. 

0. EdwardSj for motion. 

J. Rhoadts^ for complainants. 

The Chancell* b. — ^This is an appli^ 
cation for the re-sale of mortgaged 
premises under a decree in a fore* 
closure suit. The application is made 
by the defendant, O. Edwards, who is 
personally liable for the deficiency upon 
the sale, but who has no interest in the 
mortgaged premises. H e has th eref ore 
no right to ask for a re-sale, if he and 
the representatives of his surety are 
discharged from liability for the de« 
ficiency to the extent of the full value 
of the premises, over and above the 
amount bid at the former sale. The 
order obtained from the Vice-Chancel* 
lor being a nullity, as he had no juris* 
diction in a case pending before the 
; Chancellor, the sale was regular. And 
jthe party who had obtained the void 
I order to stay proceedings cannot com- 
plain that he relied upon the validity of 
that order, and that the sale should be 
; set aside, upon the ground of sorrprise. 
It is evident, however, that the proper* 
ty was actually worth more than the 
' amount of' the bid, if the purchaser un* 
der this decree will obtain a perfect 
\ title to the whole premises. But if the 
petitioner is right in supposing that the 
title is defective, then the purchasers 
at the master's sale probably bid as 
much for such defective title to the 
premises as the interest which they 
will acquire under the decree is actually 
worth ; and there is no ground for set- 
ting the sale aside for inadequacy of 
consideration. 

The complainants, however, ofifer to 
relieve O. Edwards and the representa^ 
tives of the. estate of Varick from per- 
sonal liability for the deficiency, to the 
extent of $10,000 beyond the amount of 
their bid. This to the applicant is tan- 
tamount to a bid of $20,000 ujpon the 
property, which I am satisfied is more 
than the premises are worth in cash . 
at the present time, even if the title 
under the foreclosure would be perfect 
in the purchaser* If ^ eomplaiiMaits, 
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therefore, or their solicitor, shall within 
ten days after service of a copy of the 
order to he entered on this application, 
stipulate to release 0. Edwards and 
the heirs and personal representatives 
of Varick from $10,000 of the de- 
ficiency reported due hy the master, 
so as to leave them only liable for the 
residue of such deficiency, but not so 
as to admit the actual receipt of the 
money, so as to render themselves lia- 
ble upon their covenants in the deed, if 
the title should prove defective, or to 
render them liable for that $10,000 or 
any part of it, to the heirs or devisees 
of Bodine, as for money had and re- 
ceived for their use, then the order to 
show cause in this case is to be dis- 
charged. But if the complainants neg- 
lect to give such stipulation, the master 
is to offer the premises for sale a se- 
cond time, at a sum or price not less 
than $12,000, upon a notice of six i 
weeks, to be published in a newspaper ' 
in New York. But if no one bids and ' 
actually pays down upon such re-sale 
the said sum of $12,000, the former, 
sale to stand confirmed. I 

The order to be without prejudice to 
the rights of the parties under the ar- 
ranerement made at the hearing of this 
.application as to the present possession 
of the premises. And in case of a re- 
sale, the costs of the complainants in 
opposing this application to be paid out 
of the proceeds of such re-sale. But I 
in case the former sale stands, either 
under the complainants^ stip lation, or 
for want of a purchaser at the price at 
which the premises are directed to be 
set up, then the petitioner, Ogden Ed- 
wards, is to pay the costs of the com- 
plainants in opposing this application, 
and the costs of advertising and re^sell- 
ing to be taxed. 

The Pkoplp. ex relat. Fred. F. Backus, 
V. Lyman S. Spaluing. 

DISCHARGE UNDER THE BAKKRt7PT ACT NO RC- 
LEAffE or IMPRISONMENT FOB WILFUL CON- 
TEMPT. 

A person who is detained in castpdy for contempt 
ibr non-payment of a fine imposed by the 
Conrt o^" Chancery for a wilful breach of an 
ingnnction, cannot be dnehargred therefrom, al- 
Uiongh ha aiay. have becal dieehaised from his 
data uftdir the hiokiopt act. 



This was an appeal by the defendant . 
from an order of the Viee-Chancellor 
of the Eighth Circuit, to re-conumt the 
defendant upon a conviction for a con* 
tempt. The defendant had been con- 
victed for the wilful breach of an in- 
junction, and had been £ned for such 
misconduct, as directed by the statute. 
After his commitment he was discharg- 
ed from his debts, under the bankrupt 
act. " A Supreme Court Commissioner, 
supposing that a fine imposed upon a 
party for such misconduct was an or- 
dinary debt, from which the defendant 
could be discharged under the late 
bankrupt act, assumed the authority to 
discharge him upon habeas corpus. 

J. L. Curteniutj for the appellant. 

•^. Gardner^ for the respondent. 

The Chai«c£lix)R. It is perfectly 
clear that the Commissioner in tliis 
case had no jurisdiction to discharge 
the defendant. The statute declares 
that where, upon the return to a writ 
of habeas corpus, it appears that the 
party is detained in custody for ft con- 
tempt plainly and specially charged in 
the commitment by a Court having au- 
thority to commit for auch contempt, 
and that the tiipe during which such 
party may be legally detained has not 
expired, it shall be the duty o£ the 
officer before whom the habeas corpus 
is returnable, forthwith to remand such, 
party. (2 R. S. 567, § 46.) 

It is not necessary m this case to en- 
quire whether a discharge under the 
bankrupt act will operate as a discharge 
of a commitment, as for a contempt for 
the nonpayment of a sum- of money 
payable under an order or decree of the 
Court of Chancery. .But in a case like 
the present, where the defendant is 
fined and imprisoned for an actual con- 
tempt, and the fine is directed to be 
paid into Court, to. abide the final order 
of the Court in relation to the aaine, 
there is no foundation for a pretence 
that the bankrupt law was intended to 
relieve the defendant from the conse- 
quences of his criminal misconduct. 

Where the defendant in this Conrt 
is ordered or decreed to pay a nnm of 
money, it becomes a debt, and the or* 
dinary precepts to commit him for not 
p&ying it is in the nature of a fsiuMas 
ad flBJiafftfiienduMi apd tb^ defaacUat 
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may be disciiarged under the insolvent 
act upon a surrender of his property. 
(Van Wezel v. Wesel, 3 Paige's Rep. 
^.) But where a fine is imposed upon 
a defendant for a wilful contempt in 
violating an injunction, or any other 
criminal misconduct of the like nature, 
he can neither be discharged under the 
insolvent laws or under the Bankrupt 
act, but is in the same situation in this 
respect as if such fine had been im- 
posed upon him on a conviction for an 
assault and battery, or stealing. And 
until the act of the last Session, the 
Court itself, which had imposed the 
fine for the protection of the rights of 
the relator, could not discharge the de- 
fendant without actual payment. 



Before the Hon. Lbwts H. Sanuford, 
Assistant Vice ChaAcelloir of the First 
Cireuit. 

Russell v.KiimBY et al. — June 15, 1843. 

9AMOL OXFEA8AKCE OF MOKTOAOE, ETC. 

Parol eridence is not admissible to show that a 
bond and mortgas^e conditioned for the pay- 
ment or money absolutely, were not to be paid 
unless the flMHtgagee and two other persons 
to whom he furnished materials, fulfilled a 
contract of ihe latter for executing the stone 
work of certain houses which the mortgagor 
was erecting; there being no fraud or mis- 
take, surprise or aeddent, in the case. A 
wiit&en agreement to the same effect was set 
np by a porchaser under the mortgage. Held, 
thai the evidence did not establish its exist- 
ence ; and assuming its existence, that its con- 
tents were not satifrfaetorily proved. 

What proof ol loss of a paper will suffice to let 
in secondary evidence of its contents.— Q vers. 

Ths bill in this cause was filed to 
foreclose a mortgage for $1500, execu- 
ted by Henry A. B irr to the complain- 
ant on the 1st of November, 1837, ac- 
companied by a bond executed by Burr 
yrixh Whitehead and Turner. The mort- 
gaged premises were conveyed by Burr 
to G. M. Sloat, by Sloat to the defend- 
ant Van Hook, and by the latter to the 
defendant Kinney. The nature of the 
defence, and the facts in regard to it, 
will be found in the opinion of the 
court. 

J. Maurice^ Jun. and J. T. Brady^ for 
complainant. ' 

F. S. Kinney and George Woody for 
defendants. 

31 



Ths Asbistant Vies CHANcsLLoa :— * 
The complainant establishes his right to 
a decree in the first instanee, by th^ 
production of a mortgage for the pa3r- 
ment of $1500, with interest in' one 
year from date, duly acknowledged and 
recorded. The statement in his bill that 
nearly one-third of the sum for which 
the mortgage was given, was to be paid 
by the delivery of building stone subse* 
quent to its execution, and that it waa 
so paid, does not deprive him of the 
benefit of a prima facie evidenc^ of a 
paid consideration furnished' by th6 
mortgage itself. If the statenient b^ 
proved, it is very well. If not, then thd 
admission of a consideration in thd 
mortgage, is evidence that there was a 
consideration paid in some manner. 
The defendants cannot be permitted 16 
estop the complainant by his statement, 
and at the same time deny the truth of 
the statement itself. The burthen of 
invalidating this security, therefore, 
rests upon the defendants. And they 
have attempted to show its invillidity in 
the manner to which I will present!]^ 
refer. The mortgage grew out of the 
operations of Elisha Bloomer, who iii 
August, 1837, contracted in the name of 
Burr, by a writing under sieail witU 
Whitehead and Turner, for the dressed 
free-stone requisite for the erection of 
six houses on the Third Avenue, — one 
on the lot in question, and five on ad* 
joining lots. W. & T. were to receive 
$2400 for the whole job, of which $350 
was to be paid when the water table 
was on, and $300 when the brickwork 
was up and inclosed: At the same time 
they had a contract with Bloomer (also 
in Burr*s name) for two houses whicn 
he was building in East Broadway. The 
complainant's firm, Russell and HaU, 
owned a free-stone quarry at Chatham, 
Connecticut, and supplied W. and T. 
with the rough stone. In June, 1837, 
they had shipped $313 73, and in Aug. 
$181.89 of stone, to W. & T. On the 
12th of October they shipped a furtfaeif 
supply, amounting to $598.02, and 
making the aggre^te to that timd 
$1093.64. The complainant thehn refused 
to furnish any more stone unless he waij 
paid or secured, and a short time beforel 
the mortgage was given, came to New 
York to obtain payment of his demand; 
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or to advise with W. & T. on that sub- 
ject. The six buildings had been com- 
menced, and an instalment was due to 
W. ic T. on their contract, which they 
were unable to obtain from Burr or 
Bloomer. Bloomer was notoriously in- 
solvent, and Burr not considered as 
much better. Whitehead & Turner's 
reputation for solvency was not very 
good. At this period Burr executed the 
mortgage, and so far the facts are clear- 
ly ascertained. 

It is claimed by the defendants, that 
the sole consideration of the mortgage 
was an agreement on the part of the 
complainant to furnish to Whitehead 
and Turner, sufficient rough stone to 
complete the six buildings ; and the 
further agreement of the complainant 
that Burr was not to be liable to pay 
any part of the mortgage, while W. 
and T. fulfilled their contract. The 
defendants then allege that W. and T. 
never completed their contract, and 
that other mechanics were employed 
to finish their job, at an expense ex- 
ceeding the whole price agreed to be 
paid to W. and T. — By the agreement, 
as set up in the answer, the 4^1500 in 
the mortgage was to apply as a pay- 
ment towards the $2400 on the con^ 
tract of Burr with W. and Turner, 
This agreement, it is said, was in writ- 
ing, and executed by Russell ; but it is 
insisted that if the agreement were by 
parol, it was equally valid to defeat the 
mortgage. 

To this proposition T cannot assent. 
It is true that our courts have proceed- 
ed far beyond the courts of any other 
state or country in which the common 
law prevails, in the admission of parol 
evidence to invalidate contracts in writ- 
ing and under seal \ but I believe they 
have never gone so far as is insisted 
upon here, and it is not for me to ex- 
tend the dangerous innovation. The 
admission of stich evidence to the ex- 
tent now established, has been deprecat- 
ed and opposed by several of our learn- 
ed judges ; and in the last reported 
case at law to which I have been refer- 
red, one of the ablest Judges that ever 
adorned our Bench, dissented from the 
opinion of his brethren ; while the lat- 
ter avowedly acted upon prior adjudica- 
tions, against tbair own ^nvictions of 



the imprbpriety of the evidence (Stuart 
V. Service, 21 Wend. 36). 

The authorities are to my mind con- 
clusive against the admission of parol 
evidence of the agreement or condition 
set up in this case. 

In Mease v. Mease, Cowp. 47, in an 
action on a bond for the payment of 
money, a plea setting up that the Bond 
was given as an indemnity to the plain- 
tiff's testator against another bond, 
and that he had not been damnified, was 
held to be clearly bad. 

In Wells V. Baldwin^ 18 Johns. 45, 
which was an action on a similar bond, 
the defendant pleaded that the bond to- 
gether with a mortgage were given as 
collateral security for the performance 
of a contract for clearing land, which 
contract prorvided for an arbitration be- 
tween the parties in the case of a dif- 
ference ; that the arbitration had been 
held) and an award made that the plain- 
tiff had not performed the contract. 
The plea was held to be bad. In Jack- 
son d, Dox V. Jackson, 5 Cowen 173, 
in ejectment by a mortgage, it was held 
that the heir of the mortgager could 
not be permitted to prove that the 
Mortgage was given as an idemnity for 
becoming special bail for the Mort- 
gagor, and that no damage had ensued 
to such bail. 

And see Patchin v. Pierce, 12 Wend. 
61. It may be suggested that the cases 
cited were at law, and before our Sta- 
tute permitting an inquiry into the con- 
sideration of sealed instruments. But 
the rule in equity is the same as at law 
except where there is fraud or mistake, 
surprise or accident. (Stevens v. Coop' 
er. 1 J. C. R. 425. Pym Sf Blackburny 
3 Ves. jr. 34 and 38, note.) 

Thus in Parker v. Vick^ 2 Dev. & 
Batt. Eq. R. 195, it was held that evi- 
dence would not be received to show a 
parol agreement contradictory to and 
varying from a written agreement made 
at the same time, when no reason is 
shown why the former was not incor- 
porated into the latter.* 

1 will refer to a few other of the nu- 
merous cases in equity on this point. 

In Morvan v. Hays, 1 J. C. R. B^ig 
the attempt was made to prove that a 
Mortgage for the payment of money^ 
* See Nelson v.Shtxp^ 4 HiU't(N.T.) fi^p. 584. 
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itas made as a reconveyance of landi 
The parol evidence was excluded'*— 
Cfaaacenor Kent aays, that to *^ permit 
^' sach a clear, intelligible^ and ordinary 
'Uranaaction to be changed by parol 
^* proof, into the special agreement set 
" op by the plaintiff, would be, in effect, 
*'to repeal that part of the statute of 
'^fraads to which I have referred." 

Meads v* Lansingk^ Hook. R. 124, 
was a suit to foreelose a Mortgi^ for 
$1000. The defence was that the 
mortgage was given to secure the re* 
conveyance of a lot of land, which the 
mortgagee had lent to the mortgagor, 
and parol evidence with circamstances 
was relied upon to sustain the defence* 
It was held to be inadmissable. 

In Dtasion v* Morrisy decided May 
2d, 1M3, a parol agreement was set up 
whereby the mortgagee, under peculiar 
circumstances, undertook to retain a 
Mortgage executed for the purchase 
money, until the expiration of live 
years, as a securitv against any defect 
q( title. Chancellor Walworth held 
that the agreement was inadmissible, 
and says : ^' where there has been no 
''fraud, and the parties have consumma- 
"ted their agreement by the execution 
" of a conveyance of the land, and the 
''taking hack of a bond and mortgage 
"for the unpaid purchase money, it 
"would be dangerous to permit parol 
" proof to entirely vary the agreement 
"from that which is evidenced by the 
"written instraments relating to the 
''transaction." 

As to the provision of the Revised 
Statutes referred to, it is not under-* 
stood as changing or affecting the rule 
of law relative to the admission of par« 
ol evidence to contradict the terms of 
instruments in writincr. (Mc Curtie v* 
Stevens, 13 Wend. 527, 2 Cowen and 
Hiirs Notes to PhHL £v. 1438.) 

The rule prohibiting such evidence 
is applicable to agreements under seal. 
Me D&tudl V. Biddy, 2 Rep. Const. Ct. 
So. Car (Mill's Ed.) 2()7. 

The defendants therefore cannot relv 
upon any agreement resting in parol, 
by whieh the condition of this bond 
and mortgage is so materially altered 
from its written terms. 

Have tbey proved any written agree- 
ment of the same natural None is^ 
produced^ and teitimony was given to 



show the existence of such an agree* 
ment, its loss, and then its contents by 
secondary evidence. 

After carefully examining the testi- 
mony, I am not satisfied that such a 
writing ever existed. 

The parties to it, upon the defen" 
dant's hypothesis, would have been the 
complainant. Whitehead, Turner, and 
Burr ; and to correspond with the im« 
age of the paper which, is impressed on 
the mind of Mr. Western, it must have 
been a sealed instrument* Therefore 
each of these parties would have sign- 
ed the paper. Burr executed the bond 
and mortgage, and this rebuts the idea 
that Bloomer could have signed and 
sealed this instrument in Burr's name« 
If Burr was not a party to it still he 
must have been cognizant of it, because 
it is claimed to have been executed 
simultaneously with the bond and mort« 

The best evidence of the existence of 
such an instrument could be given by 
those who executed it. Burr was a 
competent witness for the defendants, 
but they have not examined him« 
Whitehead and Turner were examined 
by the complainant, but they appear to 
know nothing of any sach agreement. 
On the contrary, they fully sustain the 
complainant's version of the transaction* 
Their testimony^ and the omission to 
call Burr as a witness^ are very strong 
against the existence of the instrument. 
The defendants examined Bloonaer on 
this point, and also Mr« Western, the 
Counsel for Burr and Bloomer, in whose 
office the bond and mortgage were pie* 
pared. Neither of them is positive 
that the coBaplamaat executed any pa- 
per there. Both speak of their impres- 
sions, and their belief that it must have 
been sOy but neither of them says it 
was so. Mr. Western says he suppose- 
ed the condition or agreement was in 
the bond and mortgage, and he was 
surprised when he learned that it was 
not there. If the mortgage had referred 
to the .condition of the bond, without 
specifying the terms of payment, and 
by any accident the bond had been lost, 
Mr. Western would unquestionably 
have testified much more clearly and 
distinctly that the alleged agreement 
formed a part of the condition of tho. 
bond, than he hae aow ^m to tha 
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existence of the separate instrument. 
Not that he would have stated anything 
positively ; or any fact or impression 
untruly or unfairly ; but it is evident 
that the strongest recollection he had 
on the subject, embodied the whole 
agreement of the parties in the bond 
and mortgaffe themselves ; where a ju* 
diciou3 legd adviser of the mortgagor 
would have inserted the aUeffed condi- 
tion* The impression on Mr. Wes-^ 
tem^s mind of some other paper con- 
neeted with the transaction, which was 
executed or prepared at the time, may 
be satisfactorily accounted for, inde- 
pendently of the existence of this agree- 
ment. In any view of the case, it was 
necessary for Whitehead and Turner 
to execute an instrument to or with 
Burr, setting forth the giving of the 
mortgage and its application as a pay- 
ment on their contract ; and perhaps 
the same instrument transferred to him 
the stone delivered by the complainant, 
and which he was about to deliver to 
Whitehead and Turner. 

The testimony of Bloomer is not as 
effective as that of Mr. Western, al- 
though couched in more positive terms. 
He is vague, indefinite, and not always 
consistent in his stat'.'.ments. 

I ought to have adverted to. one oth- 
er circumstance which makes against 
the defendants on this point ; ana that 
is, their omission to examine John H, 
Power as a witness. Power was Mr. 
Western's principal Clerk, and drew 
vp the mortgage m question, und^ his 
directions; and either Power or Mr. 
W. drew the agreement, if one were 
prepared. My conclusion is that it 
woul4 be unsafe to hold the existence 
of a writing established by the evidence 
in this case. 

As the discussion of the proof of the 
contents of the supposed instrument 
will further elucidate the point, I will 
assume for the present that its existence 
is shewn. But the question intervenes, 
have the defendants laid the foundation 
for parol evidence by proving ti}e loss 
cS the instrument 1 It is requisite that 
diliffent search and inquiry should be 
made of those persons in whose posses- 
sion it would have been, if in existence. 
(Juck99t$ d, Limi9S8ton v. Friety 16 
Johns, 198.) The only search proved 
ia thio oaao, was n^e by Bloomer 



and Mr. Western. Each supposed that 
the other had taken it, and neither re- 
collects where the paper was originally 
deposited. In June, 1838, Burr and 
Bloomer parted with their interest in 
the property to Mrs. Sloat ; and Bloom- 
er then delivered the original lease to 
her agent, Wilson. The lease being 
ihen in Bloomer's possession, it is prol^ 
able that 4he agre ^ment in question al- 
so^ went into his possession when it 
was executed. And the legal presump- 
tion is, that it was transmitted to Wil- 
son with the lease when the latter was 
conveyed to Mrs. Sloat, especially as 
she purchased subject to the mortgan 
— See Jackson d. Livingston v. J^tUy^ 
10 Johns. 374. And the same pre- 
sumption would carry the paper mto 
the hands of the defendant consecutive- 
ly. Neither of the defendants was ex- 
amined touching the loss; nor was 
Wilson, although he was one of the 
witnesses for the defendants. The evi- 
dence is extremely slender, even in view 
of Uie liberal rule now prevailing in this 
respect ; and if the case tumoj upon 
this point, I should hesitate long before 
I would admit the secondary evidence. 
1 will, however, go a step fartfaer, 
and consider the proof of the contents 
of this instrument. No person is pro- 
duced who says he has read it, or heard 
it read, or knows its contents. The 
strongest testimony presented, may be 
summed up thus. Such an agreement 
was talked of among the parties* The 
two witnesses for the defendants think 
that it ought to have been executed in 
order to protect Burr's rights. Mr. 
Western is confident that he, supervis- 
ing the execution of the writings, could 
not have been guilty of wnich a neglect 
of his client's interests, as the omission 
of this instrument would imply. Both 
witnesses recollect a paper nHiiich Mr. 
Western drew or filled up, and to which 
as the latter savs, several seals were 
attached. Mr. Western has a strong 
conviction, amounting almost to cer- 
tainty, that this paper was an agree- 
ment by which the complainant becaaie 
bound for the completion of Whitehead 
and Turner's contract. And Bloomer's 
impressions are very similar, and he 
states that such an agseemant was 
made before he or Borr would conae&t 
to give a mortgfige. Bot the paxtiouhur 
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terms of the wrking, or Us provisioxiB 
in general, are not stated even on the 
impression of the witnesses. It may 
well be that this whole fabric of impres- 
sions and convictions is founded upon 
the fact, that the parties when in Mr. 
W.'s office conversed about their pre* 
vious efforts to negotiate a mortgage 
on snch a footing ; and upon the stib- 
sequent discharge of Whitehead and 
Turner from the work by Wilson, in 
conseqaence of which their contract 
was never completed. It is in proof 
that for some time previous, the parties 
were negotiating for a mortfl^e of 
$^400, the whole amount of W. and 
T.*s contract, on which being given, 
the complainant was willing to become 
bound to furnish all the necessa- 
ry stone for the completion of the 
work. This was abm^doned, and a 
mortgage for $1500 fixed upon. Mr. 
Western says that the parties appeared 
to have understood the matter and ne- 
gotiated and acraaged k between them- 
selves, before they came to him. 

I luLve menttoned Mr. Western's 
strong impression that the condition 
was in the mortgage itself. This with 
tbe previous abortive negotiation hav- 
ing in view such a conditional mort- 
gage, tends to tbe conviction that there' 
was no such condition attached to the 
payment of the mortgage which was 
ultimately given. The testimony of 
Whitehead and Turner, negativing such 
a condition, fully balances the defen- 
dant's testimony supporting its exis- 
tence. 

Then the recollections and. impres- 
sioaa of Mr. Western and Bloomer rel- 
ative to the paper may aH be explliined 
by the agreement of W. and T. with 
Kirr which I have alluded to, as being 
appropriate to the occasion. 

it was argued by the defendant's 
counsel with great strength of reason- 
ing, thut the raiionaie of the transaction 
between the parties, supported ihe de- 
fendant's version of the true condition 
of the mortgage, and was irreconcilea- 
Ue with that of the complainant. 

I think the fundamental error in the 
argument consisted in overlooking the 
pecuniary situation of Burr and Bloom- 
er. Although the conqiriainant was un- 
wiUiig to trust Whitehead pad Tutner 
beyond $1000, it does not appear that 



they were insolvent or ever failed^ 
while Burr and Bloomer were notori^ 
ottsl^ unworthy of credit, and the man- 
ner m which these buildings proffres-> 
sed, prove that they obtained little o^ 
no credit. When this mortgage was 
given the buildings were already at a 
stand, and never moved again while 
Bloomer & Burr retained any interest in 
them. This suspension was not owing 
to W. & T. They had abundance of 
stone in October, and a few days s^ter 
the mortgage was given received the 
large additional supply from the com^ 
plainant. They could fi^et no money 
of Bloomer, and had tried his notes and 
found them unavailable. According W 
the defendant's argument the complain- 
ant in order to secure a debt of ^f 1093^ 
not very doubtful in its character, al- 
though more than he wished to have 
remain unsecured, agreed to advance 
stone to an extent which, with bis e^- 
i^ting demand, considerably exceeded 
the amount of the security or mortg^e. 
which he obtained $ and at the same 
time to become surety for his debtors 
for the performance of a contract which 
involved at least $900 more than that 
mortgage. He placed himself in a po* 
sition by which he would be compelled 
to k>se his $1500, or to finish the work 
in a contract estimated at $2400, and 
according to the defendant's statemdia 
of the evidence costing considerably^ 
more than that sum to complete. In 
my view of the case, the complainant 
would have done better to lose his debt 
of $1093, than to enter into such an 
arrangement as this. Certainly a pru- 
' derit man would have preferred to at- 
tempt the collection of the existing debt, 
rather than place fifty per cent, more 
at hazard upon tbe responsibility of the 
I ssme debtors. Bloomer's statement of 
the agreement renders it still more im- 
provident on the part of the complain- 
ant ; for he says that the whole con* 
sideration of the mortgage was for 
I stone to be furnished by the complain- 
j ant ; leaving the large debt already 
due to him from Whitehead and Tur- 
,ner, wholly unprovided for. 

It does not appear to what extent be- 
'yond the first payment of $300, White- 
head and Turner's work iinder the oon- 
1 tract was completed when the mort* 
' gage was given. Of the stone f ^rn^sb- 
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ed by the complainant from $800 to 
$400 Went into Bloomer's houses in 
East Broadway, and nearly all of the 
residue was used in the Third Avenue 
houses. It is not unlikely, indeed it is 
the safest conclusion from the testimo- 
ny, that when the mortgage was given 
Bloomer was indebted to Whitehead 6c 
Turner, on both jobs, to nearly the 
same amount that they owed to the 
complainant. Under these circum- 
stances, it was not at all singular that 
Bloomer, in order to go on with his six 
or eight buildings, and to prevent the 
supply of stone to W. & T. being cut 
on just at the close of the season, 
should mortgage one of the houses and 
lots. The complainant's responsibility 
for the $407 of stone to be furnished 
to make up the $1500, is not question- 
ed, and Bloomer would risk merely 
the application of about that amount 
by W. & T. upon his various erections 
under their contracts. In truth, there 
was probably no risk incurred by 
Bloomer. The house and lot mortgag- 
ed in its then condition, as stated by 
Bloomer in his testimony, was not 
worth more than $1000. And if W. 
& T. failed to furnish the cut stone, 
Bloomer by leaving that house and lot 
in its unfinished state, would throw the 
loss upon the complainant, or renriit 
him to his remedy on the bond against 
his original debtors. 

In every view of the case, according 
to my juderment, the defence to the 
mortgage fails. 

I have not laid any stress upon the 
estoppel insisted on by the complainant, 
arising from Mrs. Sloat's having taken 
a conveyance expressly subject to this 
mortgage. I consider that clause in her 
deed as an admission of the existence 
of the mortgage, and subjecting her to 
its force exactly as it was in truth. 

If it were a mortgage, with a condi- 
tion or defeasance contained in another 
writing, or if it were partly paid, she 
was entitled to the benefit of the de- 
feasance or the payment ; and her ad- 
mission, by accepting the deed, is not 
inconsistent with her availing herself of 
such defence. 

The complainant is entitled to the 
usual decree for a computation of the 
amount due, and a sale of the mort- 
gaged premises. 



COURT OF COMMON PLEAS. 



Before the Hon. M. ULSHoEFFEft and 
Judges Ingraham and Inglis. 

Lambebt v. Hyatt and Wizt ans. — 5 
JluguH, 1843. 

]>EMUa«XR — ^PLBA PtJIS.BABIXK CONTINVANCIU 

Where in a suit for $600, the declaration coa- 
tained the nsnal counts payee against the dm* 
ker, and the defendants pleaded non assompait 
with notice of set>off, and pending a reference 
the defendant further pleaded puis darien con- 
tinuance as to $175, part of the plaintiff^ 
claim, — It was held on demnrrer that the plea 
was bad, as it only answered a part orthe do- 
daration. In snch case the plaintiff shoaU 
have paid the money into court. 

Jissumpsit for $800. The declara- 
tion contained the usual counts, payee 
against maker, to which the defendants 
pleaded non assumpsit, with notice of 
sett-oflT. In Decemher, 1841, the cause 
was referred to H. Holden, Esq., sole 
referee, to hear and examine the mat- 
ters in controversy, and report thereon. 
On the 3d Monday of January (the day 
appointed for the referee to report), 
nothing having been done by the refer- 
ee, he was given to the third Monday 
of February, 1841, to make his report. 
t>n that day the defendants farther 
pleaded puis darrien continuance as to 
$175, part of the plaintiff's claim. De- 
murrer. That the defendants have not 
in or by the said plea confessed and 
avoided, traversed and denied, the 
making of the promises in the declara- 
tion mentioned ; that they have in and 
by their said plea tendered an immate- 
rial issue ; that the said plea professed 
to answer, and does in fact contain an 
answer, to only a part of the declara- 
tion, and that it is not an answer to the 
whole declaration, but to a part only. 
Joinder in Demurrer. The demurrer 
now came on for argument. 

F. Tillou for the plaintiff.— A plea 
puis darrien continuance is a waiver of 
all former pleas, and on the record the 
cause of action is admitted to the same 
extent as if no other defence had been 
urged than that contained in the plea. By 
operation of law the previous pleas are 
struck from the record, and every thinsr 
confessed except the matter contested 
by the plea pnis (5 Bac. ab. 479 ; 1 Ld. 
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Raym- 693 ; BoiU, N. P. 309 ; 12 Wend. 
399 ; 20. J. R. 204. Kimball v. Hunt- 
ingdony (10 Wend. 679;) Barber v. 
Palmer, {I Salk. 178;) Cockaim ic wife 
V. Wkitmare, (cro. Eliz. 49 ;) Wallace v. 
Mc Conndy (31 Pet. R. 137 ;) Yeaton v. 
Lime, (5 Pet. R. 224 ;) JVwroW ». Mason, 
(12 Wend. 339.) The only exception 
to this rule is where the plea puis dar* 
rien continuance afiects the remedy 
only, and not the cause of action. Ray- 
nor V. Djfeit (2 Wend. 300), Culver v. 
Barney (14 Wend. 61.)) The plea puis 
danien continuance is defecti\re. First- 
ly, It does not traverse or deny, or 
confess and avoid the making of seve- 
ral promises in the declaration. Sec- 
ondly, It tenders an immaterial issue, 
which if found either for the plaintiiSfor 
defendaiit, would not determine the 
whole action, and a repleader would 
have to be awarded. (Grah. Prac. 2nd 
edit. p. 644 and cases cited). Thirdly^, 
It does not profess to answer, and in 
fact contains only an answer to a part 
o( the declaration; and FourMv, It 
is not an answer to the whole declara- 
tion in this cause, but to only a part 
thereof. The plaintiff must demur, 
and doing so is entitled to judgment. 
Slocum V. Despard, (8 Wend. 615;) 
Ethridge v. Osborne, (12 Wend. 399;) 
Uichoche t>. CoaUs, (2 Wend. 419.) 
If the Court allow the defendants to 
amend, ii must be upon payment of costs. 
Aitkin, contra. The plea puis dar- 
rien continuance is a good plea as to 
the sum of $175. The general issue 
formerly pleaded standing as an an- 
swer to the residue of the declaration, 
and the Xwo pleas may be taken togeth* 
er as an answer to the whole declara- 
tion. (6 Bing. 587 ; 1 Salk. 189. Mar- 
V, Johnson.) 

Per CaaiAX. — The defendant in this 
case pleaded the general issue, and af- 
terwards having made a payment to 
the plaintifi^ he pleaded puis darrien 
continuance that as to part of the plain- 
tiff's claim, $175, he paid the same in 
part satisfactiony and prays judgment 
if the plaintiff ought further to maintain 
his action. The rule as to the plea puis 
darrien continuance is, that it waives 
all former pleas, and the case stands in 
the same state as if thiif had been the 



original pleading. (10 Wend, 675 ; Gr. 
Pr, 298). The plea of non-assumpsit 
is waived, and then this plea only an^ 
swers a part of the narr, and prays judg- 
ment of the whule action, ft is on this 
account bad, and the plaintiff is entitled 
to judgment. The difficulty has aris- 
en from paying the money to the plain- 
tiff, instead qi paying it into Court. 
The necessary relief can be obtained 
on motion. 

Judgment for the plaintiff on demur- 
rer, with liberty to defendant to plead 
anew, or move for relief on payment of 
costs. 



PRACTICAL POINTS. 

PARTICULARS — ^ACCOUNT 8TAT£D — WAOX8. 

The importance of the subject of 
particulars iilduces us to give two cases 
which have been recently reported. In 
Roberts v. Elsworth, 2 Dowl. N. S. 456, 
a declaration contained two counts on 
two promissory notes for JB50 each, 
and also a count on an account stated. 
The particulars of demand stated that 
the plantiff sought to recover JS50, the 
amount of the note in the first count, 
and jC50 the amount of the note in the 
second count, for the recovery whereof 
he would avail himself of the whole 
or any part of the declaration. At the 
trial, the plaintiff failed in proving the 
counts on the promissory notes, in con- 
sequence of the absence of the attest* 
ing witness, but he tendered evidence 
of a conversation, in which the plain- 
tiff said to the defendant, '^ You owe 
me a hundred pounds \ " the defendant 
answered, '^ 1 cannot pay you now, but 
will settle it the next fair day." The 
plaintiff had a verdict with leave to de« 
fendant to move to enter a nonsuit. A 
nisi was afterwards obtained for a non^ 
suit, on the ground that the plaintiff 
was not entitled, under his particulars, 
to give this evidence in support of the 
count on an account stated. It was 
contended, that the evidence would 
equally apply to a count for goods sold, 
or for money lent. Breckon v. Smith, 
1 Adol. and EIL 488, was cited. In 
opposition to the rule it was contended, 
that the defendant could not have been 
misled by the particulars, as they stated 
in effect, that the plaintiff sought to 
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recover the amount of the two promift- 
Bory notes, and to recover that amount 
«noer the count on an account stated. 
The cases of Fisher v. Wainwright, 5 
Dowl. 102 ; Davis v. Edwards, 3 M. & 
Selw. 380 ; Hay v. Fisher, 2 Mee. 6c 
W. 722 ; Cooper v. Amos, 2 Carr. & P. 
267; and LambretH v. Roff, 8 Bin^., 
were cited. Lord Abinger, C. B., said, 
^^l am forced to decide against the 
opinion which I expressed at the trial. 

1 should have thought that if it appear- 
ed from the whole particular, what the 
plaintiff was seeking to recover, that 
would be sufficient. Now here, the 
particular means that the plaintiff seeks 
to recover on an account stated with 
reference to those bills. I am sorry 
the rest of the court are of a different 
opinion, because the justice of the case 
requires that the plaintiff should have 
a verdict." Mr. Baron Parke said, " I 
agree that the particular should read 
as a particular of an account stated, 
with reference to the promissory notes ; 
but when the plaintiff says, I seek to 
recover the sum of j£100, being the 
amount of the promissory notes, in the 
first two counts mentioned, he is bound 
to prove an account stated with refer- 
ence to those notes, he must either 
show that the conversation related to 
the notes, or that those were the only 
two notes existing between the parties. 
That he has not done, and there is no 
proof that any promissory notes ex- 
isted. If we strike out the particulars 
of all that relates to the promissory 
notes, there would be merely a state- 
ment that the plaintiff sought to re- 
cover J6l00 for something, and he 
would not be tied down to prove the 
exact sum." 

In Hurcum v. Steriker and another 

2 Dowl. N. S. 524, which was an action 
of assumpsit by a servant for his 
wrongful discharge, the declaration 
contained a special count, and counts 
for work and labor, and on account 
stated. The defendants pleaded non 
oBSumpnt^ and that they dismissed the 
plaintiff for misconduct. The particu- 
krs of denrand stated, '' The plaintiff, 
besides seekinpr to recover damages, 
under the special count of the declara- 
tion, also seeks to recover under the 
iadebitvtin counts of the declanuioii^* 
the som of £31^ beii^ the balance of 



account for one quarter's cartage work 
done by him for the defmidants, com- 
mencing on the 30th June, and ending 
on the 30th September, 1842, after giv- 
ing the defendants credit for the sum 
of £S paid on account thereof. At 
the trial, it appeared that the plaintiff 
had entered the service of the defraad- 
ants on the '30th of June, 1841, at the 
yearly salary of JS160, payable quar- 
terly. At the termination of the year 
the plaintiff was discharged, but it was 
agreed that he should continue his 
work during the month of 1842. The 
ju y found that the defendants were 
justified in discharging the plaintiff for 
misconduct, but that he was entitled to 
a month's wages, and a verdict was 
foun'd for the plaintiff, with JCIO 6s 8d 
on the count for work and labor, and 
foi^ the defendants on the other issues. 
It was then objected on the part of the 
defendants, that the plaiiitin was pre- 
cluded, by his particulars, fVom recover- 
ing a month's wages. A motion was 
made on this ground to enter a verdict 
for the defendant, but the Court re^ 
fused the rule, saying, ** The meaning 
of the particular is, that the plaintiff 
seeks to recover the balance of a quar- 
ter's wages, or so much as he may be 
entitled to in respect of work actually 
done. There is no reason why he may 
not recover a month's wages under that 
particular." 

Common Sense. A young lawyer 
who was arguing a cause, vras careful 
to preface every proposition with a re- 
mark ^'that it was vnritten on the first 
page of the book of common sense.*' 
The opposing counsel in answering 
said, '^the gentleman had probably 
never read farther than the first page 
of the book of common, sense." 

The following query was submitted 
to a certain witty lawyer : — If a bill be 
drawn payable so many days after aiffiit, 
and accepted by a man who was blind 
at the time he accepted it, when would 
you recover it 1 To which he answer* 
ed, when he recovers his sight. 
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CRinUBS BY mSANE PERSONS. 

Our readers are doubtless aware that 
considerable uncertainty exists in the 
profession as to the unsettled state of 
the law with respect to crimes commit- 
ted by insane persons. As the subject 
is one of great importance, we lose no 
time in laying before our readers a se- 
ries of questions with reference thereto, 
propounded by the House of Lords for 
the opinion of the Judges, and their an- 
swers thereto. The opinions were de- 
livered on the 19th of June last, in the 
House of Lords. The Judges present 
were Chief-Justice Tindal, Justices Pat- 
teson, Williams, Coleridge, Wightman, 
Erskine, Maule, and Coltman, and Ba- 
rons Parke, Gumey, and Rolfe. The 
questions were in the following form : — 
1st. What is the law respecting al- 
leged crimes committed by persons Af- 
flicted with insane delusion in respect 
of one or more particular subjects or 
persons ; as, for instance, where at the 
time of the commission of the alleged 
crime the accused knew he was acting 
contrary to law, but did the act com- 
plained of with a view, under the in£u- 
encc of insane delusion, of redressing or 
revenging some supposed grievance or 
"*j"^» o' o^ producing some supposed 
public benefit ? 

2d. What are the proper questions 
to be submitted to the jury, when a per- 
son alleged to be afflicted with insane 
delusion, respecting one or more parti- 
cular subjects or persons, is charged 
with the commission of a crime, (mur- 
der, for example,) and insanity is set up 
as a defence 1 

3d. In what terms ought the question 
to be left to the jury, as to the prison- 
er's state of mind at the time when the 
act was committed 1 

4th. If a person under an insane de- 
lasioQ as to easting facta commits an 



I offence in consequence thereof, is he 
thereby excused 1 

5th. Can a medical man conversant 
with the disease of insanity, who never 
saw the prisoner previously to the trial, 
but who was present during the whole 
trial, and the examination of all the wit- 
nesses, be asked his opinion as to the 
state of the prisoner's mind at the time 
of the commission of the alleged crime, 
or his opinion whether the prisoner was 
conscious at the time of doing the act 
that he was acting contrary to law, or 
whether he was laboring under any and 
what delusion at the time 1 

Mr. Justice Maule. — I feel great dif- 
ficulty in answering the questions put 
by your Lordships on this occasion. 
First, because they do not appear to a- 
rise out of and are not put with refer- 
ence to a particular case, or for a parti- 
cular purpose, which might explain or 
limit the generality of their terms, so 
that full answers to them ought to be 
applicable to every possible state of 
facts, not inconsistent with those as- 
sumed in the questions : this difficulty 
is the greater, from the practical expe- 
rience both of the Bar and the Court be- 
ing confined to questions arising out of 
the facts of particular cases : Secondly, 
because I have heard no argument at 
your Lordships' bar or elsewhere on the 
subject of these questions, the want of 
which I feel the more, the greater is 
the number and extent of questions 
which might be raised in argument; 
And thirdly, from a fear of which I can- 
not divest myself, that as these questions 
relate to matters of criminal law of great 
importance and frequent occurrence, the 
answers to them by the Judges may 
embarrass the administration of justice 
when they are cited in criminal trials. 
For these reasons I should bare been 
glad if my learned brethren woald bavq 
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joined me in praying your Lordships to 
excuse us from answering these ques- 
tions ; but as I do not think they ought 
to induce mc to ask that indulgence for 
myself individually, I shall proceed to 
give such answers as I can^ after the 
very short time which I have had to 
consider the questions, and under the 
difficulties I have mentioned, fearing 
my answers may be as little satisfactory 
to others as they are to myself. 

The first question, as I understand it, 
is, in effect, what is the law respecting 
alleged crime, when, at the time of the 
commission of it, the accused knew he 
was acting contrary to the law, but did 
the act with a view, under the influence 
of insane delusion, of redressing or a- 
venging some supposed grievance or 
injury, or of producing some supposed 
public benefit 1 If I were to understand 
this question according to the strict 
meaning of its terms, it would require, 
in order to answer it, a solution of all 
questions of law which could arise on 
the circumstances stated in the ques- 
tion, either by explicitly stating or an- 
swering such questions, or by stating 
some principles or rules which would 
suffice for the solution. I am quite un- 
able to do so, and, indeed, doubt whe- 
ther it be possible to be done, and there- 
fore request to be permitted to answer 
the question only so far as it compre- 
hends the question whether a person, 
circumstanced as stated in the question, 
is for that reason only to be found not 
guilty of a crime respecting which the 
question of his guilt has been duly raised 
in a criminal proceeding ; and I am of 
opinion that he is not. There is no law 
that I am aware of, that makes persons 
in the state described in the question not 
responsible for their criminal acts. To 
render a person irresponsible for crime 
on account of unsoundness of mind, the 
unsoundness should, according to the 
law as it has long been understood and 
held, be such as rendered him incapable 
of knowing right from wrong. The 
terms used in the question cannot be 
said (with reference only to the usage 
of language,) to be equivalent to a de- 
scription of this kind and degree of un- 
soundness of mind. If the state de- 
scribed in the question be one which 
involves or is necessarily connected 
with such an unsoundness, this is not a 



matter of law, but of physiology, and 
not of that obvious and familiar kind as 
to be inferred without proof. 

Second, the questions necessarily to 
be submitted to the jury are those ques- 
tions of fact which are raised on the re- 
cord. In a criminal trial, the question 
commonly is, whether the accused be 
guilty or not guilty ; but in order to as- 
sist the jury in coming to a right con- 
clusion on this necessary and ultimate 
question, it is usual and proper to sub- 
mit such subordinate or intermediate 
questions, as the course which the trial 
has taken may have made it convenient 
to direct their attention to. What those 
questions are, and the manner of sub- 
mitting them, is a matter of discretion 
for the Judge — a discretion to be guided 
by a consideration of all the circumstan- 
ces attending the inquiry. In perform- 
ing this duty, it is sometimes necessary 
or convenient to inform the jury as to 
the law ; and if on a trial such as is sug- 
gested in the question, he should have 
occasion to state what kind and degree 
of insanity would amount to a defence, 
it should be stated conformably to what 
I have mentioned in my answer to the 
first question, as being, in my opinion, 
the law on this subject. 

Third, there are no terms which the 
judge is by law required to use. They 
should not be inconsistent with the law 
as above stated, but should be such as, 
in the discretion of the Judge, are pro- 
per to assist the jury in coming to a 
right conclusion as to the guilt of the 
accused. 

Fourth, the answer which I have gi- 
ven to the first question is applicable to 
this. 

Fifth, whether a question can be ask- 
ed depends, not merely on the questions 
of fact raised on the record, but on the 
course of the cause at the time it is pro- 
posed to ask it ; and tne state of an in- 
quiry as to the guilt of a person charged 
with a crime and defended on the ground 
of insanity, may be such that such a 
question as either of those suggested 
is proper to be asked and answered, 
though the witness has never seen the 
person before the trial, and though he 
has been present and heard the witnes- 
ses ; these circumstances of his never 
having seen the person before, and of 
his having been present at the trial, not 
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being necessarily sufficient, as it seems 
to me, to exclude the lawfulness of a 
question, which is otherwise lawful, 
though I will not say that an inquiry 
might not be in such a state as that 
these circumstances should have such 
an effect. 

Supposing there is nothing else in 
the state of the trial to make the ques- 
tions suggested proper to be asked and 
answered, except that the witness had 
been present and heard the evidence, it 
is to be considered whether that is 
enough to sustain the question. In 
principle it is open to this objection, 
that as the opinion of the witness is 
founded on those conclusions of fact 
which he forms from the evidence, and 
as it does not appear what those con* 
elusions are, it may be that the evidence 
be gives is on such an assumption of 
facts as makes it irrelevant to the in- 
quiry. But such questions have been 
very frequently asked, and the evidence 
to which they are directed has been 
given, and has never, that I am aware 
of, been successfully objected to. Evi- 
dence, most clearly open to this objec- 
tion, and on the admission of which the 
event of a most important trial probably 
turned, was received in the case of The 
Queen v. M'^JfaugfUen^ tried at the Cen- 
tral Crinninal Court in March last, be- 
fore the Lord Chief Justice, Mr. Justice 
Williams, and Mr. Justice Coleridge, in 
which counsel of the highest eminence 
were engaged on both sides ; and I 
think the course and practice of receiv- 
ing such evidence, confirmed by the 
very hig'h authority of these Judges, 
who not only received it, b'lt left it, as 
I understand, to the jury without any 
remark derogating from its weight, 
ojght to be held to warrant its recep- 
tion, notwithstanding the objection in 
principle to which it may be open. In 
cases even where the course of practice 
in criminal law has been unfavorable to 
parties accused, and entirely contrary 
to the most obvious principles of justice 
and humanity, as well as those of law, 
it has been held that such practice con- 
stituted the law, and could not be alter- 
ed without the authority of Parliament. 
Lord Chief Justice Tindal. — ^My 
Lords, her Majesty's Judges, with the 
exception of Mr. Justice Maule, who 



has stated his opinion to your Lord- 
ships, in answering the questions pro- 
posed to them by your Lordships' 
House, think it right, in the first place, 
to state, that they have forborne enter- 
ing into any particular discussion upon 
these questions, from the extreme and 
almost insuperable difficulty of applying 
those answers to cases in which the 
facts are not brought judicially before 
them. The facts of each particular case 
must of necessity present themselves 
with endless variety, and with every 
shade of difiference in each case, and as 
it is their duty to declare the law upon 
each particular case, on facts proved 
before them, and after hearing argument 
of counsel thereon, they deemed it at 
once impracticable, and at the same 
time dangerous to the administration of 
justice, if it were practicable, to attempt 
to make minute applications of the prin- 
ciples involved in the answers given by 
them to your Lordships' questions. 

They have therefore confined their 
answers to the statement of that which 
they hold to be the law upon the ab- 
stract questions proposed by your Lord- 
ships ; and as they deem it unnecessary 
in this peculiar case, to deliver their 
opinions striatem^ and as all concur in 
the sanie opinion, they desire me to 
express such their unanimous opinion 
to your Lordships. 

The first question proposed by your 
Lordships is this: ^' What is tne law 
respecting alleged crimes committed 
by persons afflicted with insane delu- 
sion in respect of one or more particu- 
lar subjects or persons ; as, for instance, 
where at the time of the commission of 
the alleged crime the accused knew he 
was acting contrary to law, but did the 
act complained of with a view, under 
the influence of insane delusion, of re- 
dressing or revenging some supposed 
grievance or injury, or of producing 
some supposed public benefit 1" 

In answer to which question, assum- 
ing that your Lordships' inquiries are 
confined to those persons who labor 
under such partial delusions only, and 
are not in other respects insane, we aie 
of opinion, that, notwithstanding the 
party accused did the act complained 
of with a view, under the influence of 
insane delusion, of redressing or re- 
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venging some supposed grievance or 
injury, or of producing some public be- 
nefit, he is nevertheless punishable, ac- 
cording to the nature of the crime com- 
mitted, if he knew at the time of com- 
mitting such crime that he was acting 
contrary to law, by which expression 
we understand your Lordships to mean 
the law of the land. 

Your Lordships are pleased to inquire 
of us, secondly, " What are the proper 
questions to be submitted to the jury, 
where a person alleged to be afflicted 
with insane delusion respecting one or 
more particular subjects or persons, is 
charged with the commission of a crime 
(murder, for example), and insanity is 
set up as a defence ?" and thirdly, 
*^ In what terms ought the question to 
be left to the jury as to the prisoner's 
state of mind at the time when the act 
was committed ?" And as these two 
questions appear to us to be more con- 
veniently answered together, we have 
to submit our opinion to be, that the 
jury ought to be told in all cases, that 
every man is to be presumed to be sane, 
and to possess a sufficient degree of 
reason to be responsible for his crimes, 
until the contrary be proved to their 
satisfaction ; and that to establish a de- 
fence on the ground of insanity it must 
be clearly proved, that at the time of 
the committing of the act the party ac- 
cused was laboring under such a defect 
of reason from disease of the mind, as 
not to know the nature and quality of 
the act he was doing, or, if he did know 
it, that he did not know that he was 
doing what was wrong. The mode of 
putting the latter part of the question 
to the jury on these occasions has gen- 
erally been, whether the accused at the 
time of doing the act knew the differ- 
ence between right and wrong ; which 
mode, though rarely, if ever, leading to 
any mistake with the jury, is not, as we 
conceive, so accurate when put gene- 
rally, and in the abstract, as when put 
with reference to the party's knowledge 
of right and wrong in respect to the 
very act with which he is charged. If 
the question were to be put as to the 
knowledge of the accused, solely and 
exclusively with reference to the law of 
the land, it might tend to confound the 
jury, by inducing them to believe that 



an actual knowledge of the law of the 
land was essential in order to lead to a 
conviction ; whereas the law is admin- 
istered upon the principle that every 
one must be taken conclusively to know 
it, without proof that he does know it. 
If the accused was conscious that the 
act was one which he ought not to do, 
and if that act was at the same time 
contrary to the law of the land, he is 
punishable ; and the usual course, there- 
fore, has been to leave the question to 
the jury, whether the party accused had 
a sufficient degree of reason to know 
that he was doing an act that was 
wrong ; and this course we think is cor- 
rect, accompanied with such observa- 
tions and explanations as the circum- 
stances of each particular case may re- 
quire. 

The fourth question which your Lord- 
ships have proposed to us is this : — '^ If 
a person under an insane delusion as to 
existing facts, commits an offence in 
consequence thereof, is he thereby ex- 
cused V' To which question the answer 
must of course depend on the nature of 
the delusion ; but, making the same as- 
sumption as we did before, namely, 
that he labors under such partial delu- 
sion only, and is not in other respects 
insane, we think he must be considered 
in the same situation as to responsibi- 
lity as if the facts with respect to which 
the delusion exists were real. For ex- 
ample : if under the influence of his de- 
lusion he supposes another man to be 
in the act of attempting to take away 
his life, and kills that man, as he sup- 
poses, in self-defence, he would be ex- 
empt from punishment. If his delusion 
was that the deceased had inflicted a 
serious injury to his character and for- 
tune, and he killed him in revenge for 
such supposed injury, he would be lia- 
ble to punishment. 

The question lastly proposed by yoiir 
Lordships is : — ^^ Can a medical man, 
conversant with the disease of insanity, 
who never saw the prisoner previously 
to the trial, but who was present during 
the whole trial and the examination of 
all the witnesses, be asked his opinion 
as to the state of the prisoner's mind at 
the time of the commission of the al- 
leged crime, or his opinion whether 
the prisoner was conscious at the time 
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of doing the act that he was acting con- 
trary to law, or whether he wasTabor- 
mg under any and what delusion at the 
time 1" In answer thereto, we state to 
your Lordships, that we think the me- 
dical man, under the circumstances sup- 
posed, cannot in strictness be asked his 
opinion in the terms above stated, be- 
cause each of those questions involves 
the determination of the truth of the 
facts deposed to, which it is for the 
jury to decide, and the questions are 
not mere questions upon a matter of 
science, in which case such evidence is 
admissible. But where the facts are 
admitted, or not disputed, and the ques- 
tion becomes substantially one of sci- 
ence only, it may be convenient to al- 
low the question to be put in that gen- 
eral form, though the same cannot be 
ii^isted on as a matter of right. 



PRACTICAL POINTS. 

WITNXSS. 

Iif a case recently reported, it ap* 
peared that in the course of a particular 
trial it became necessary to produce 
the record book of a petty court, and 
the warrant of execution, and the attor- 
ney for the defendant was also the of- 
ficer of such court, who had custody of 
both the documents. He had notice to 
produce the former only, and when the 
warrant of execution was called for by 
the plaintiff, the witness had it in court 
but he would not shew it. 

Creswdl, J., said, "A witness here 
sworn to give evidence, and having a 
document in his possession, may be 
compelled to produce it ; he is just as 
much under the control of the court in 
this respect, as if he had brought the 
decisions under a subpcena duces tecum. ^^ 
Snelgrove v. Stevens, 1 Car. & Marsh. 508. 
But even where there is a subpcma duces 
tecum, a judge at nisi prius will not 
compel a witness to produce a docu- 
ment ff, as against the party asking its 
production, the witness has a lien on 
the document which is called for. '^ If 
he puts it in," said Lord Denraan, G. J., 
"when you call for it, he, in effect, 
parts with the lien which he has on it, 
as against your client. I shall not com- 



pel him to produce it." Kemp v. King, 
1 Car. 6c M. 398. In the case of Thomp- 
son V. King, 5 C. & P. 501, however. 
Lord Lyndhurst, C. B. held that a per- 
son having a lien upon a document is no 
objection to his producing it on a trial 
at nisi prius ^ but that if he fears it may 
be abstracted, the Judge will allow him 
to stand by the witness while the wit- 
ness is examined respecting it. In that 
case, says the reporter, it does not ap- 
pear that the witness claimed any lien 
as against the person requiring the pro- 
duction of the document. 

CONnOSWTZAL COMMtTNICATION. 

It is not necessary it seems for a 
party claiming the protection arising 
from confidential communications, that 
such communications should have pass- 
ed with reference to, or in contempla* 
tion of, a suit. It is sufiicient to protect 
them, if they relate to, and were made 
in the course of the dispute which is 
the subject of the suit. Knight Bruce, 
V. C, said, 'Uhat when a dispute had 
arisen between two parties which might, 
unless amicably adjusted, terminate in 
a suit, then, if confidential communica- 
tions with professional men passed in 
the course of the dispute, they would 
be privileged, if litigation ensued, 
though litigation might not have been 
contemplated at the time when the 
communications took place :" Clogett 
V. Phillips, 2 Yo. & Col., N. S. 104. 

The following cases relate to this 
subject : — Hughes v. Biddulph, 4 Russ. 
109 ; Vent v. Pacey, id. 193 ; Garland 
V. Scott, 3 Sim. 396 ; Greenough v. Gas- 
Ml, 1 M. & K. 98 ; Storyj. Lord Geo. 
Lennox, 1 Keen, 341 ; Deshorough v. 
Rawlins, 3 M. and Cr. 515 ; JVias v. 
J^orth Eastern Railway Company, 2 
Keen, 76 ; 3 M. &; C. 355 ; Greenlaw v. 
King, 1 Beav. 371. 

NEOUOENCE. 

In Butterfield v. Forrester, 11 East, 
60, it was held that one who is injured 
by an obstruction on a highway, against 
which he fell, cannot maintain an ac- 
tion, if it appear that he was riding with 
great violence and want of ordinary 
care, without which he might have seen 
and avoided the obstruction. And in 
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Vennail v. Garner^ 1 C. & M. 21, Bay- 
ley^ B., said, ^^ I quite agree, that if the 
mischief be the result of the combined 
negligence of the two, they must re- 
main in statu quo, and neither party can 
recover against the other." In Bridge 
T. Grand Junction Railway Company^ 3 
M. &; W. 246, Parke, B., laid it down, 
that ^^ the rule of law is laid down with 
perfect correctness in the case of But- 
terfidd v. Forrester, that although there 
may have been negligence on the part 
of the plaintiflT, yet, unless he might, by 
the exercise of ordinary care, have a- 
voided the consequences of the defend- 
ant's negligence, he is entitled to reco- 
ver ; if by ordinary care he might have 
avoided them, he is the author of his 
own wronfr." In a very recent case, 
where the defendant netrligently drove 
his horses and wacron airainst and killed 
an ass, which had been left in the high- 
way fettered in the fore feet, and thus 
unable to get out of the way of the de- 
fendant's wagon, which was goinij at a 
smartish pace alone: the road, it was 
held that the jury were properly direct- 
ed, that although it was an illegral act 
on the part of the plaintiff so to put an 
antmil on thehighway, the plaintiff was 
entitled to recover. " Were this not 
so," said Parke, B., " a man might jus- 
tify the driving over goods left on a 
public highway, or even over a man ly- 
ing asleep there, or the purposely run- 
ning against a carriage going on the 
wrong side of the road." Davies v. 
Mann, N. Y. Legal Obs. vol. 1, 267. 

IN CHANCERY. 



Before the Hon. Reuben H. Walworth, 
Chancellor of the State of New York. 

RlCHAftD P. MOKGAN V. TrE NeW-YoRK 

AND Albany Rail-Road Company and 

J. J. CODDINGTON. 

VREFERCNCE BY CREDITOR OF CORPORATTON« 

DISTRIBUTION OF EFFECTS- PROCEEDING BY 

PETITION OR BILL AGAINST CORPORATION 

INJUNCTION WHEN GRANTED— RECEIVER. 

By the provisions of ihe Revised Statutes, a judg- 
ment errditor cannot obtain a preference in 
payment out ofihe effects of an inpolveni cor- 
poration. Up«)a the return of an execution 
unsatisfied, the property and effects of the 
corporation are to be lequeitered, and distri- 



buted equally and in a just proportion amonfiF 
all the creditors of the company. 

Although the word « petition*^ is used in the 36 
sec. of the Revised fc»iatut»», with reference to 
the mode of proceeding avainst corporations, 
a suit may properly be commeni^ed against a 
corporation under that section by bill as well 
as by petition. 

A bill is the most proper mode of commencing a 
snitagliinsta corporation where tke complain- 
ant intends to proceed against the dfreclors or 
stockholders to charge them pertonaUy in case 
the corporate property and effects should be 
found to be insufficient to pay all or any of the 
debts or liabilities of the corpuretion. 

An ex parte injunction should not be granted 
against a corporation upon the certificate of a 
Vice Chancellor or an Injunction Master out 
of court, but upon the appointment of a Re- 
ceiver of all the property and effects of the 
corporation ; and the court should make it a 

I part of the order, that the directors and officers 

I of the corporation should be restrained from 
coUectini? any debts or demands due lo the 
company, and from pay ins out, a^siirning, or 
delivering any of the property, monies, or ef- 
fects of the corporation to any other person, 
and from incumbering the same. 

This was an appeal from an order of 
the Vice Chancellor of the First Circuit, 
appointing a Receiver of so much of the 
property and efiects of the New- York 
and Alhany Rail Road Company as might 
be necessary to satisfy the complain- 
ant's debt and costs. The complainant 
was a judgment ci editor of the corpo- 
ration, and his execution had been is- 
sued to the sheriff of the city and coun- 
ty of New- York, where the office or 
place of business of the company was 
kept, and such execution had been re- 
turned unsatisfied. The bill was in the 
usual form of creditors' bills, but it also 
contained an allegation that there were 
many stockholders of the company who 
had not paid up their stock in full, and 
from whom a balance still remained 
due, which balance the complainant in- 
sisted should be applied to the payment 
of his judgment. He also alleged that 
he had applied to the defendant Cod- 
dington, the president of the company, 
for a list of such stockholders, but could 
not obtain the same, and therefore was 
not liable to set forth the names of such 
stockholders in his bill. He therefore 
prayed a discovery from the defendant 
Coddin^on of the names of all the 
stockholders of the company who had 
not paid up in full for their stock, and 
. the amount of the deficiency thereon. 
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J. F. L. Pruyn for the appellants. 
D. 2). Field for the respondent. 
The Chancellor.— The counsel for 
the complainant is in error in supposing 
that this is a case in which a judgment 
creditor can obtain a preference in pay- 
ment out of the effects of an insolvent 
corporation, under the provisions of the 
Revised Statutes. The word defendant 
in the thirty-eighth section of the title 
relative to the Court of Chancery (2 R, 
S. 173), would undoubtedly include a 
corporation as well as an individual, if 
the rights of creditors as against corpo- 
rations upon the nature of an execution 
unsatisGed, were not otherwise provided 
for in the Revised Statutes. But the 
Legislature, in the act of April, 1825, to 
prevent fraudulent bankruptcies by in- 
corporated companies, to facilitate pro- 
ceedings against them, and for other 
purposes (Laws of 1825, p. 488, p. 466, § 
5), adopted the principle as to insolvent 
corporations, that equality among cre- 
ditors is equity ; and directed, that up- 
on the retu n of an execution unsatis- 
fied, che property and effects of the cor- 
poration should be sequestered, and 
distributed equally and in a just pro- 
portion among all the creditors of the 
company. And in the same form, in 
the thirty-sixth and thirty-seventh sec- 
tions oi the article of the Revised Sta- 
tutes relative to proceeJinofs against 
corporations in eqaity (2 R. S. 183.) 
The manner in which the effects of the 
corporation are to be distributed after 
a decree in s<ich a suit, is the same as 
is prescribed by the seventy-ninth sec- 
tion of the article relative to the volun- 
tary dissolution of corporations (2 R. 
S. 471), that is, to give no preferences 
except such as are created by the laws 
of the United States, and such as have 
been acquired by tlxe docketing of a 
judgment or decree, so as to create a 
lien upon the real estate of the corpo- 
ration. 

The final decree which is to be ob- 
tained upon a bill filed by a judgment 
creditor of the corporation under the 
thirty-sixth section of the article rela- 
tive to proceedings against corporations 
in equity, is therefore a decree not only 
for the benefit of the complainant in the 
suit, but also for the benefit of all other 
creditors of the corporation who may 



come in and prove their debts under 
such decree, or under an order of the 
court made previous to such decree, as 
authorised by the fifty-sixth section of 
the same title (2 R. S. 466.) And the 
order appealed from should have exten- 
ded the receivership to all the property 
and eflfects of the corporation, instead 
of limiting it to so much of such pro- 
perty and effects as would be sufficient 
to pay the debt and costs of the com- 
plainant merely. In all other respects, 
however, I do not perceive why the or- 
der appealed from is not a good appoint- 
ment of a receiver for the purpose of 
sequestering the property of che corpo- 
ration under the thirty-sixth section of 
the article relative to proceedings a- 
gainst corporations in equity. The bill, 
it is true, contains some allegations 
which were not necessary to be stated 
therein under this section, and which 
are only required by the 189th rule of 
this court. But the provisions of that 
rule, although they were only intended 
to cover the case of an ordinary credi- 
tor's bill against natural persons, are 
broad enough to reach the case of a 
bill filed by a creditor of a corporation, 
under this thirty-sixth section, after the 
return of an execution unsatisfied. And 
there is nothin? in that or in the three 
sacceedincr riles which is inapplicable 
to a creditor's bill iiled a sfainst a corpo- 
ration after the return of an execution 
unsatisfied^ where the final decree upon 
such bill is to be for the benefit of other 
creditors of the corporation as well as 
the complainant. 

The word petition only is used in the 
36th section ; but every bill in chan- 
cery is in fact a petition to the court 
for relief. In the recent case of J«i- 
son V. The Ro.tsie Galena Company and 
others^ (in Chan. May 17, 1842,) I came 
to the conclusion that a s lit might pro- 
perly be commenced against a corpora- 
tion under that section of the Revised 
Statutes, by bill as well as bv petition ; 
and that a proceeding by bill was the 
most proper mode of commencing the 
suit where the complainant intends to 
proceed against the directors or stock- 
holders of the corporation, to charge 
them personally in case the corporate 
property and eflfects should be found to 
be insufficient to pay all of the debts 
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and liabilities of the corporation. In* 
deed, the forty-fifth section of that artt«> 
cle of the Revised Statutes expressly 
recognizes the filing of a bill against 
the directors or stockholders, as well 
as against the corporation, whenever 
the creditor whose execution has been 
returned unsatisfied seeks to charge 
such directors or stockholders on ac- 
count of any liability created by law. 

In the case under consideration it is 
expressly charged in the bill that there 
are stockholders of the corporation who 
have not paid in the full amount of their 
stock, but whose names are unknown 
to the complainant ; and he prays for a 
discovery of the names of such stock- 
holders, and the amount due upon their 
stock. And the fifth section of the title 
of the Revised Statutes relative to the 
powers, privileges, and liabilities of 
corporations (1 K. S. 600,) renders such 
stockholders liable to the creditors of 
the corporation to the extent of what 
remains unpaid upon their respective 
shares of the capital stock of the com- 
pany, or such proportions thereof as 
may be required to satisfy the debts of 
the company. The complainant, there- 
fore, when he shall have obtained a dis- 
covery of the names of the stockholders 
who have not paid in the whole nominal 
amount of their respective shares of the 
stock of the corporation, as fixed by the 
charter of the company, will have the 
right to amend his bill for the purpose of 
making them parties to enforce their lia- 
bility for the deficiency to the extent 
prescribed by the statute, if the property 
and efiects of the corporation shall not 
be sufficient to pay and discharge all 
its debts. Or he may wait until a final 
decree has been rendered against the 
corporation, and the corporate effects 
have been distributed according to law, 
and may then file a supplemental bill 
against such stockholders to compel 
them to pay in the amount due upon 
their respective shares of the capital 
stock, or so much thereof as may be 
necessary to satisfy the residue of the 
debts of the company. (2 R. S. 4b5, 
$49.) 

In this case the order for the appoint- 
ment of a receiver was properly grant- 
ed, but it was erroneous in not extend- 
ing the receivership to all the corporate 



property and efiects. It does not ap- 
pear, however, from any of the papers 
which were before the Vice Chancellor, 
that the company owed any other debts 
except the complainant's judgment ; the 
appellants cannot complain, therefore, 
that the whole property has not been 
taken from the corporation, and placed 
in the hands of a receiver. The order 
appealed from must be affirmed with 
costs 

It was suggested upon the argument 
that an injunction had been granted, by 
which the corporation was deprived of 
the control of the whole property. 

Such an injunction should not be is- 
sued ex parte on the certificate of a 
Vice Chancellor, or Injunction Master 
out of court, but upon the appointment 
of a receiver of all the property and ef- 
fects of the corporation. It is proper 
for the court to make it a part of the 
order, that the directors and officers of 
the corporation be restrained from col- 
lecting any debts or demands due to the 
company, and from paying out, assign- 
ing, or delivering any of the property, 
moneys, or efifects of the corporation to 
any other person, and from incumber- 
ing same. 

The affirmance of the order therefore 
is to be without prejudice to the right 
of either party to apply to the Vice 
Chancellor to have the receivership ex- 
tended to all the property and efiects of 
the corporation, and to have an injunc- 
tion granted in the proper form, if it 
has not already been regularly issued. 

Pi'oceedings remitted to the Vice 
Chancellor. 



Boynton v. Jackway et al. 

POWER or COURT TO GIVE POSSESSION TO PUR- 
CHASER AT A master's sale WRIT OF AS- 
SISTANCE. 

The power of a Court of Equity to give posses- 
sion to a purchaser at a Master's sale, by a 
writ of assistance, only extends to persons who 
are parties to the suit, or who have come into 
possession under or with the assent of those 
who are parties subsequent to the commence- 
ment of the suit. 

This was an appeal from a decision 
of the Vice Chancellor of the Seventh 
Circuit, denying the application of a 
purchaser at a Master's sale to pat him 
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in possession of the mortgaged premi- 
ses. The writ of assistance was asked 
against the mortgagor, who was a par- 
ty to the suit, and against his two sons 
who were not parties, and who were in 
the same family with him upon the pre- 
mises. The premises formerly helong- 
ed to the father of the mortgagor, the 
grandfather of the other respondents, 
who conveyed fifty acres thereof to D. 
S. Jackway, the mortgagor, in 1814. 
In 1829 the latter went into possession 
of the house on the premises ; and in 
1833 his father altered the deed of the 
fifty acres so as to make it embrace one 
hundred and fifty acres of the premises, 
lu 1834 D. S. Jackway mortgaged the 
whole farm^ embracing about 180 acres, 
to secure the payment of $624 and in- 
terest, which mortgage was foreclosed 
in this suiu At the time of the com- 
mencement of the foreclosure suit in 
1S39, the mortgagor and his two sons 
were living together on the premises, 
and as they all swore, the sons were te- 
nants of the grandfather, and occupied 
the farm upon shares under him from 
the spring of 1837. They also claimed 
that the mortgagor and his father had 
lost all title to the farm, which was 
worth about $9000, under a sheriff's 
sale previous to 1819, upon a judgment 
against them recovered in 1816, upon 
which sale G. Clark had purchased the 
farm for $38, under which sale the sons 
of the mortgagor claimed to have de- 
rived title to the premises subsequent 
to the Master's sale in the present case. 
fV. L. F. Warren for the appellant. 
T. 12. Strong for the respondents. 
The Chancellor. — As the property 
was bid off by Clark previous to April, 
1819, for a mere nominal sum, and the 
premises have been held by W.Jacques 
and his son ever since, without any 
claim of title under the sheriff's deed 
for more than twenty years, there can 
be very little doubt that the attempt to 
overreach the mortgage by purchasing 
in the title under the sheriff's sale, is a 
fraud upon the purchaser under the 
Master's sale in this suit. The fact that 
the sons redeemed the premises when 
the same had been sold under a subse- 
quent judgment against their father, is 
also inconsistent with the supposition 
that they believed he had no interest in 
33 



the premises, either possessory or other- 
wise, in 1842. But as the father and 
sons all swear that the sons were in 
possession of the premises at the time 
of the commencement of the foreclosure 
suit, they cannot be turned out of pos- 
session upon a writ of assistance to be 
issued in this suit. 

The power of the court to give pis- 
session to the purchaser at the Master's 
sale, by a summary proceeding, only 
extends to those persons who are par- 
ties to the foreclosure suit, or who 
have come into possession under or with 
the assent of those who are parties sub- 
sequent to the commencement of the 
suit. It makes no difiference, therefore, 
whether these two respondents were, 
at the commencement of the foreclo- 
sure suit, tenants of the premises under 
their father or under their grandfather. 
As to the 150 acres embraced in the 
deed which was altered in 1833, there 
can be no doubt that the mortgagees 
and those claiming under them would 
be entitled to the possession of that part 
of the premises, not only as against the 
mortgagor, but also as against the gran- 
tee in that deed and his grandsons, who 
swear they went into possession under 
him since the giving of that deed and 
the execution of the mortgage. For if, 
as is alleged, the grantee in the deed 
of 150 acres was entitled to the posses- 
sion for life, under an agreement with 
the person who claimed title under the 
sheriff's deed, he transferred his life 
interest to his son in the 150 acres by 
the alteration of the deed in 1833, and 
was merely tenant at will to the son 
subsequent to that time. And if he has 
put his grandson in possession, with 
the permission, either express or im- 
plied, of the mortgagor, subsequent to 
the mortgage, they cannot be permit- 
ted, in an ejectment suit brought by the 
purchaser at the Master's sale, to set 
up an adverse title acquired by them 
subsequent to the mortgage, to prevent 
his enjoying the possession of the pre- 
mises at least during the lifetime of 
their grandfather. But to enable this 
court to divest them of that possession 
by a writ of assistance in this suit, the 
complainant should have made them 
parties to the suit, as parties who had 
gone into possession under the mort- 
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gagor or with his assent, subsequent to 
the mortgage. The Vice Chancellor 
was therefore right in refusing the writ 
of assistance as to the two sons of the 
mortgagor who were not parties to the 
suit. 

I am not satisfied, however, that the 
mortgagor was not in the actual posses- 
sion of some part of the house, at least, 
at the time of the commencement of the 
foreclosure suit in February, 1839. It 
is not pretended that the mortgagor 
rented the whole house to them, so as 
to deprive him of the right to remain 
there with his family ; and as the house 
belonged to him, and not to the father, 
under the deed of the 150 acres, there 
does not appear to be any ground for 
supposing he would relinquish the pos- 
session in favor of his father, or those 
who were to work the land on shares. 
Indeed, I can see no good reason for 
relinquishing the possession of any part 
of the 150 acres to the tenants of his 
father, unless his object was to defraud 
the mortgagees or some other creditors. 
And the mortgagee does not swear ex- 
plicitly to the fact that he ever agreed 
with his father or with his sons to relin- 
quish the exclusive possession of any 
part of the premises to either of them. 

The order appealed from, so far as 
relates to a writ of assistance as against 
the mortgagors and to the costs of op- 
posing the application, must be rever- 
sed, so as to enable the purchaser at 
the Master's sale to divest the mortga- 
gor of his possession ; if the purchaser 
does not wish to join him as a defend- 
ant in the ejectment suit which he may 
think proper to bring against his sons 
to ftecover the possession of the premi- 
ses. The order must direct a writ of 
assistance to issue as to him, but not as 
to the sons ; and neither party is to 
have costs as against the other, either 
upon the original application or upon 
this appeal. 

Proceedings remitted to the Vice 
Chancellor. 



Before the Hon. Lewis H. Sandfoed, 
Assistant Vice Chancellor of the First 
Circuit. 

Lansing, Receiver, &c. v. ViTooowoRTH 
h GoutD — Mbantfy July 26, 27, 1843. 



FRAUDULSNT ASSIGNMENT — Jt'DGMENT CONFXW- 
EP AS SECURITY FOB FUTURE ADVANCES, ETC. 

A general assignment by an intolvent debtor io 
trnst for the security of all persons who were, 
or wfio should become, imU i^ers or surtlies for 
the(lehtor,islrauduleaianil void as to creditors. 

A jadgment confessed by a debtor to secure ex- 
isting and future indorsrfinents for his accom- 
modation, held to be valid. 

Sembh that new liabilities incurred for the deb- 
tor, under such judgment, would be postponed 
to intervening liens. 

The facts of this case* appear in his 
Honor's judgment. 

iS. H, Hammond for complainant. 
M, r. Reynolds for defendants. 

The Assistant Vice Chancblloe.*— 
On the fourth day of November, 1840, 
I the defendant Woodworth confessed a 
{judgment to the defendant Gould, upon 
a bond in the penalty of $40,000, con- 
ditioned for the payment of $30,000. 
A memorandum in writing wa6 made at 
the same time, stating that the judg- 
ment was given to secure Gould for 
monies due to him, and also to secure 
ail persons who were or should become 
indoTsers on Woodworth's paper, or 
who were his sureties, and to secure 
the state for moneys due, and these lia» 
bilities were to be first paid. Secondly, 
to pay James L'Amoreuz and certain 
other creditors named, the sums due to 
them. 

The debts due to the creditors epeci* 
fied, and the existing liabilities of the 
indorsers and sureties of Woodworth, 
amounted at that time to more than the 
$30,000. 

On the 30th day of April, 1841, Wood- 
worth executed an assignment to Gould, 
conveying to him all his real estate in 
this state, in trust to pay substantially 
the same debts provided for by the 
judgment, including future indorse- 
ments, and to restore the surplus, if any, 
to the assignor. This assignment was 
in effect, a general assignment. It does 
not appear that the assignor then had 
any property in this state which was 
not embraced in the assignment. He 
was largely indebted to divers persons, 
whose debts were not mentioned in the 
assignment. 

The assignment was intended to co- 
operate with the judgment, and to make 
a more perfect security for the prefer- 
red ereditors. The answer alleges that 
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after the judgment was entered it was 
believed that a deed of assignment would 
be beneficial to all the parties in inter- 
est because it would facilitate sales of 
the real estate, and avoid the long de- 
lay conseq :ent upon perfecting title un- 
der the judgment, but without intend- 
ing to impair the lien or security of the 
judgment. 

The connplainant who has become 
vested with Woodworth's title as re- 
ceiver under a creditorNs bill, claims 
that both the assignment and judgment 
are fraudulent as against creditors, and 
seeks to set them aside. 

The assignment is plainly invalid on 
account of the trusts for the benefit of 
future endorsers and of the payment of 
the retddnnm to the assignor instead of 
bis general creditors. 

The complainant insists that the judg- 
ment is also fraudulent, for the reasons : 
1. That it contains the same illegal 
trust for future indorsers. 2. That the 
judgment and assignment in fact con- 
stitute but one transaction, being made 
with the same intent, for the same ob- 
jects and purposes, and in aid of each 
other. 

As to the second objection, there is 
one essential ingredient wanting ; they 
were not made at the same time. On 
the contrary, the judgment was per- 
fect, before the assignment was thought 
of^ and nearly six months before it was 
executed. They do not therefore con- 
stitute one transaction, and the judg- 
ment is not impaired by the abortive 
attempt to aid it by the assignment. It 
is not like the case of Mackie v. Caimes 
(5 Cowen, 547.) There the judgment 
was given to bolster up a fraudulent 
assignment, after the execution of the 
latter, and after its validity had become 
suspected. 

Then as to the first objection. The 
confessions of judgments to secure in- 
dorsements and future advances is not 
uncommon, and so far as I know is of 
unquestioned propriety. This court 
has sustained mortgages given for the 
same purpose, holding as to mortgages 
as it probably would in respect of judg- 
ments, that advances m^de or liabilities 
incurred after the attaching of a subse- 
quent lien would be subject to the pri- 
ority of the latter. Courtaof law as* 



Bume an equitable jurisdiction over this 
class of securities, and abuses are cor- 
rected and frauds remedied on summa- 
ry application. (See Brtnckerhoff v. 
Marrin, 5 J. C. R. 320; Roosevelt v. 
Mark, 6 id. 266 ; J^orton r. Whiting, 1 
Paige, 578 ; Monell v. Smith, 5 Cow., 
4>4<1.) The provisions of the Revised 
Statutes as to trusts, are not applica- 
ble. The judgment is not an ^^ estate 
or interest in lands." It is a chattel, a 
mere security for a debt. 

In this cas)&, it seems there was no 
room for the operation of the provision 
for future endorsements, as the exist- 
ing debts and indorsements preferred, 
exceeded the $30,000 secured by the 
judgment. 

This is not a case for a merger. Etch 
if the judgment were an estate in the 
land and became united with the legal 
estate by the deed to Gould ; still the 
express intention of the parties was to 
seek the judgment on foot, so that 
there should be no merger. 

There must be a decree avoiding the 
assignment and declaring the judgment 
valid, without costs to either party. 
The complainant as receiver of Wood- 
worth's effects in the creditor's suit, is 
entitled to the possession of the real 
estate assigned and of all demises made 
by the assignee, and to the income de- 
rived from it by him. There may be 
a reference to ascertain the latter, and 
on taking the account, the assignee is 
to be allowed for his disbursements 
under the assignment, and for pay- 
ments made in pursuance of it, before 
the commencement of the suit. 



U. S. CIRCUIT COURT. 



U. 8« Circuit Court, New Haves, Cena.' 

Before the Hon. Andrew T. Judson. 

Philos Blake and others v. Alvik Sper- 
RY.— 29 June, 1843. 

PATENT — SPXCiriCATIOK. 

The plaintifis obtained a patent to mannfiieture 
. casters for bedsteads ; the only difference be- 
tween the casters ordinarily used and those of 
the patentees, consisted in the adoption ofsneh 
a mode df constmction and applying casters, 
that the length of the vertical axis might be 
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extended at pleasure without materially en- 
hTincing their cost. la an action for an in- 
frinsremenl of the patent a verdict was found 
for the plaintiffs. On motion for a new trial, 
to set aside Ihe verdict on the ground that the 
patent emhraced what was not the subject of 
patent, — Held that as the subject of the patent 
was new, although it was involved in parts of 
a machine which was used before, the patent 
was valid. 

This was an action for an alleged vi- 
olation of a patent, by the manufacture 
and sale by the defendant of a specific 
quantity of the articles \Ohich the pa- 
tentee claimed the exclusive right to 
manufacture and sell. 

It appeared that the patent was dated 
the 30th June, 1838, and was entitled 
" Blake's new and useful Improvement 
in the mode of constructing Casters and 
applying them to Bedsteads." The spe- 
cification is in the following words : 

To all whom it may concern. 
Be it known. That we, Philos Blake, 
Eli W. Blake, and John A. Blake, of 
New Haven, in the county of New Ha- 
ven, and state of Connecticut, have in- 
vented a new and useful improvement in 
the mode of constructing Casters, and 
applying them to bedsteads; and we 
do hereby declare that the following is 
a full and exact description thereof. 

Our improvement consists chiefly in 
the adoption of such a mode of con- 
structing and applying Ca trs, that 
the length of the vertical axis^ (on which 
the excellence of Casters very much 
depends,) may be extended at pleasure 
without materially enchancin^ their 
cost ; which is effected in the following 
manner : 

We make the roller of the Castor of 
metal or other material, in the same man- 
ner and form, as the rollers of Casters 
heretofore in use. The piece or part 
which receives the roller, like the cor- 
responding part of Casters heretofore 
in use, consists of two arms one on 
each side of the roller, to receive 
the ends of the axis about which the 
roller revolves; which arms running 
obliquely, unite together beyond the 
rim of the roller, and being then round- 
ed and extended upward perpendicular- 
ly, constitute the pintle, or vertical axis 
of the Caster. This pintle we make 4 



at the lower end ; and tapering to one 
fourth inch diameter ; near the upper 
end, 'it terminates in a conical point. 

The Caster, thus constructed, we ap- 
plv to the bedstead post in one of the 
following methods : 

We bore a hole one half-inch diame- 
ter, and nearly 4 inches deep, into the 
centre of the post ; we then insert into 
this hole, an instrument which cuts out 
a conical cavity in the wood, at the bot- 
tom of the hole ; the base of said cavi- 
ty being nearly or quite equal to tbe 
diameter of the hole : and the angle of 
its vertex, somewhat more obtuse than 
that of the conical point of the pintle. 
— The pintle being then inserted, if the 
hole is of the proper depth, the weight 
of the bedstead will come wholly upon 
the point of the pintle, while the coni- 
cal cavity in which it stands will main- 
tain the coincidence of its axis, with 
that of the post, in opposition to the 
lateral strain. This method is beliercd 
to be sufficient where the post is of 
hard wood, as is usually the case. 

Or secondly : We bore the hole which 
is to receive the pintle ^ye eighths of 
an inch deeper than above specified, 
and insert a cylinder of cast iron or 
other metal, five eighths of an inch 
long, having a conical cavity in its low- 
er or outer end, and being a little lar- 
ger in diameter than the hole, so that 
it may be firmly held by the wood when 
driven to the bottom of the hole ; thus 
giving a metallic hearing to the upper 
end of the pintle. 

Or thirdly : In addition to the metal- 
lic bearing for the upper end of the 
pintle, as just described, we make a me- 
tallic one for the lower, and also, by 
simply bushing the lower end of the 
hole to the depth of an inch. The bush 
may consist of a strip of sheet iron of 
proper length, bent round into a hoop 
the ends being barely butted together. 
One edge of this hoop being bevelled 
off on the outside, and placed over the 
hole, and driven in, the bush will be re- 
tained firmly by the compression of the 
wood. If the wood of the post be very 
hard, the hole may require to be slight- 
ly enlarged at its outer extremity, ia 
order to receive the bush. 

Or fourthly : We propose to dispense 



inches long, and one half inch diameter | ^>^ ^^^ upper metallic bearing, retain* 
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only the lower one, as on further expe- 
rience we may find advisahle. 

Casters applied in either of these 
methods may be instantly taken ofiT and 
replaced at pleasure, which we esteem 
to be an advantage, especially in put- 
ting up and taking down the bedstead. 
If, however, it should he preferred to 
have them fastened in, this may be ef- 
fected in several ways- — ^The pintle in- 
stead of terminating in a conical point, 
may terminate in a wire or pivot run- 
ning up through a hole in the upper 
metallic bearing, and secured there by 
a collet, over which it is riveted ; or 
the pintle may be encircled by a small 
flange near its lower extremity, and a 
piece of sheet iron fastened to the bot- 
tom of the post, may reach under this 
flange ', or the flange may be located 
on the pintle ahove the bush which 
makes the lower metallic bearing ; and 
this bush may be made in two semicir- 
cular pieces, which when put together, 
embrace the pintle helow the flange ; 
and both may be introduced together 
into the hole in the post. 

The Caster constructed and applied 
as above described, diflers from other 
Casters heretofore known and used, in 
the foUowing essential and characteris- 
tic particulars, which as applied to Cas- 
ters, we claim respectively as our in- 
vention, and desire to secure by Letters 
Patent. 

1. In that the upper and lower bear- 
ings of the vertical axis, being distinct 
pieces, are both, or either of them in- 
serted or supported separately in a hole 
bored in the post or leg to receive that 
axis, the leg itself being relied upon to 
bold them respectively in their proper 
position, in relation to each other, or 
to the axis. 

2. In that the upper end of the verti- 
cal axis, sustains the weight of the bed- 
stead, in the manner and under the cir" 
cumstances as follows^ to wit : by bear- 
ing either directly upon the wood, at 
the bottom of a hole bored in the leg 
to receive that axis, or upon a distinct 
piece of iron inserted ai the bottom of 
said hole, and unconnected with the lower 
lateral bearing of the vertical axis, 

3. In that the upper end of the verti- 
cal axis, receives the weight of the 
hedstead^ and is at the same time con- 



trolled or governed in opposition to the 
lateral strain, in the manner, and under 
the circumstances following, to wit : by 
being formed into a conical point,* and 
inserted into a conical cavity in the wood 
at the bottom of a hole bored in the leg 
to receive that axis, or into a similar 
cavity in a distinct piece of iron, insert- 
ed into such a hole, and supported there 
separately from, or independently of, 
the lower lateral bearing of that axis. 

The cause was tried before the Cir- 
cuit Court in September, 1842, and a 
verdict rendered for the plaintiflfin the 
sum of fifty dollars. 

Application was now made for a new 
trial on the ground that the patent em- 
braces what is not the subject of patent 
inasmuch as the patent had been ob- 
tained for that which had previous to 
the obtaining thereof been known to 
the p« blic. 'Ihe case was ably argued. 

R. J. Ingersoll in support of the mo- 
ti.Hi. 

jR. S, Baldwin and William Hunger- 
ford contra. 

JuDsoiN, J.,* deli ered the opinion of 
the Court. 

The motion to set aside the verdict 
proceeds upon the ground, substantially, 
that the patent does in fact embrace 
what is not the subject of patent. In 
other wo. (Is, the patent covers what 
had long been in use anterior to the 
Patent. The claim thus set up, re- 
quires a particular examination of the 
Patent and the language by which the 
right is supposed to have been secured 
to the Patentees. It is a print iple too 
well settled to require discussion or ex- 
amination, that if a patent cover mat- 
ter not patentable the whole patent is 
void. It then becomes important in 
deciding this case, to know with pre- 
cision, what is secured in this patent. 
To do this, we must first see what the 
Patentees do not claim. First the rol- 
ler is not claimed. The roller is dis^ 
claimed in these words. ^^ We make 
the roller of the Casters of metal, or 
other material, in the same manner and 
form as the rollers heretofore in use." 
The arms are disclaimed. ** The piece 



* Mr. Justice Thompson was absent. 
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or part which receives the roller, like 
the corresponding part of Casters Aere- 
tofore in use, consists of two arms, one 
on each side of the roller, to receive 
the ends of the axis about which the rol- 
ler revolves." — The Pintle is also dis- 
claimed. " Which arms running oblique- 
ly unite together beyond the rim of the 
roller, and being then rounded and ex- 
tended upward perpendicularly consti- 
tute the Pintle^ or vertical axis of the 
Casters." Having before us the vari- 
ous specimens of Casters constructed 
p ior to Blakes' patent, this language 
may be well understood to exclude 
from the patent in question, all claim 
to the " wAcc/," the " arm*," and the 
"j?i.»^/e," as each of them had been used 
in some form, prior to the right set up 
by the patent in question. The Plate 
Caster is that which has been longest 
in use, and this has the wheel in all res- 
pects like the wheel used by the 
Blakes', but the process of attaching it 
to the furniture differs materially. The 
Plate Caster is attached by screws run- 
ning through the plate, depending en- 
tirely on the screws to keep it fast and 
preserve its motion. Blakes^ patent dif- 
fers from th Plate Caster, \ 

The Socket Ca.ster has for its pintle 
a metallic shealli or socket, covering ' 
the entire pintle. To use this Caster, 
the socket must first be let into the leg 
of the bedstead, or the furniture with 
which it is to be used. The sheath or 
socket increases the expense, and to 
use it too much of the leg of the furni- 
(ure must be cut away. i 

The FrenckC aster is always incumber- 
ed with a large,heavy and expensive iron 
frame and braces. The pintle and wheel 
of the French Caster are not unlike 
Blakes' wheel and pintle, but the differ- 
ence consists in that Blakes' can be and 
is in fact used without the heavy, cost- 
ly and cumbrous iron frame and braces, 
Blakes' is simple, and the French Caster 
is complicated, and in its use requires 
a covering of wood or cloth to hide its 
deformities. This heavy frame work 
is a part of the Caster^ ani in a des- 
cription of the French Caster, this 
frame work is embraced. Not so with 
Blakes'. 

The Center-pin Caster varies but lit- 
tle from the common old fashioned 



Plate caster. It has the same wheel, 
arms and plate, with a short horn ris- 
ing from the centre of the plate, de- 
signed to steady the movements, but 
still tha plate and screws are always 
used with the Center-pin Caster, and 
upon them alone depends the security 
of the Caster to the furniture. In this 
Blakes' differs materially. 

The Invalid Caster has the same form 
of wheel and pintle as Blakes', but has 
never been used in the same manner. 
This in its use and operations has been 
attached by a kind of wood frame in 
stead of an iron frame. The pintle is 
much longer than Blakes', but as the 
pintle in itself is not claimed as any 
part of the present patent, the differ- 
ence consists in the peculiar application 
of Blakes' Casters to the furniture. It 
is found that the wood frame and fix- 
tures belong to, and always must be 
used with the Invalid Caster — ^but these 
are now entirely dispensed with by 
Blakes' invention. 

The Sufe Caster is the only remain- 
ing one to be considered. This again 
has the wheel and pintle similar in form 
and material, yet the method of apply- 
ing it to the furniture and using it with 
the bedstead is so entirely diverse, that 
its antecedent use can constitute no 
objection to this patent. If this were 
to be used upon the bedstead as it has 
been used on the safe for many years, 
its application to the bedstead would 
be to the outside of the leg, and would 
be confined there by some sort of me- 
tallic clasps or staples. Blakes' patent 
differs from the Safe Caster in that it 
dispenses with all metallic fixtures and 
external irons, such as clasps, staples 
or sockets. 

It was shown on the trial, by unques- 
tionable evidence, that each and every 
other Caster was so constructed and ap- 
plied, as to require either plates, frames^ 
straps, staples or thimbles. Blakes' in- 
vention allows the Caster to be applied 
directly to the center of the foot and 
leg of the furniture, without any of the 
attendants or parts of the old machine- 
ry, always in use with all other Casters. 

By the simple process of boring a 
hole in the leg of the bedstead, Blakes' 
Caster may be used without any frame 
work whatever. When the wood is 



THE NEW- YORK LEGAL OBSERVER. 



255 



Blake aad otbers t. Sperry. 



J(] 



soft, it only requires the use of the 
bearings. 

In the statement of the case, it was 
remarked, that the present suit seeks 
to recover damage for the manufacture 
and sale of Blakes^ Casters with the 
hearings. The proof before the Jury 
was, that the defendant had manufac* 
lured and sold a quantity of Blakes' 
Casters with the bearings* It may be 
proper in this aspect of the question, 
to define more particularly what may 
be called ^^Blakes^ Carters with Bear- 
ings." 

It is the oM wheel and pintle so adap- 
ted to, and arranged with the leg of the 
bedstead, by inserting it in its center, 
that the top of the pintle may be re- 
ceived in the conical cavity of the up- 
per metallic hearing driven to the top 
of the hole, while the 1 )wer metallic 
bearing constitutes a bash to the lower 
end of the hole The top point of the 

•intle sustains the weight, while the 

ower bearing secures the pintle against 
the lateral motion. 

The peculiar device or invention, se- 
cured by these letters patent, seems to 
consist in a new adaptation and arrange- 
ment of a part of an old Caster with 
the furniture, in a manner heretofore 
unknown. This device dispenses with 
the old plate and screws by which the 
"Plate Caster" was attached — it dis- 
penses with the iron frame belonging 
to, and a part of the " French Caster" 
— it dispenses with the toood frame and 
traces used with, and a part of the " In-? 
valid Caster" — it dispenses with the 
ciafps and staples used with, and a part 
of, the "Safe Caster"— it dispenses 
with the sheath which was a part of the 
"Socket Caster." This new arrange- 
ineni is quite visible, when in opera- 
tion. By it the furniture is moved 
with ease and facility. The modus 
operandi is peculiar to itself* Its sim- 
plicity and cheapness render the inven- 
tion useful. 

That part of the invention which 
is new, appears " with reasonable cer- 
tainty on the face of the patent." 
When a patent is ohtained for parts of 
a machine involved with other parts 
which may have been used before, it is 
essential that the new part9 should be 
so distinctly pointed out, that the claim 



may not cover any parts that are old. 

This motion assumes the ground, 
that this patent is defective In this par- 
ticular, but an examination of what 
is claimed, and what is disclaimed, on 
the face of the patent, leads to the con- 
clusion that the patent in question is 
not subject to this objection. The "old 
parts" are very clearly stated, and sub- 
stantially there is nothing claimed to 
be new except the arrangemera of these 
old parts of a Caster with, and their 
adaptation to the furniture, without 
the other parts of other Casters, which 
have ever and at all times been used 
with the old Casters. 

It is not necessary, at this late day, 
tO' go into the consideration of what 
may be denominated the principle of 
this invention. That may be seen in 
the "OTotiii? operandi^^^ and according 
to well settled authority, that is enough. 

In determining this motion, it is not 
necessary for the Court to settle what 
might be its construct i«Mi of the patent, 
were the action brought for the manu- 
facture, sale or use of Hlak-f's' Casters 
without the " <^cflrm</v." As Ikis alieady 
been remarked, thisaotio!! seeks to re- 
cover damages sustained by the Plain- 
tiffs in consequence of the manufacture 
and sale of Blakes' Casters with the 
" bearings^ 

It may not be improper, however, to 
add, that the arrangement of the " up- 
per and lower bearings," and the man- 
ner by which the same were attached 
to the wood, are claimed to be embra- 
ced within the "new invention," but 
the use of both these " bearings" may 
be dispensed with when the wood is 
sufficiently hard to resist the friction, 
as the patentees claim. In the case on 
trial there was no proof that the de- 
fendant had sold the article to be used 
without the bearings. It is not necessa- 
ry, therefore, to go farther in this case 
than to determine that this Patent for 
Blakes'^ Casters with the bearings is a 
valid patent. 

Motion for new trial denied. 



M. and C, celebrated alike for their legal at* 
talnioent« and biulne5s of tempers, had been at 
variance for some time. M. in ordcor to effect a 
reconciliation, offered C. a pinch of snuff, to 
which he replied, " Sir, if the Almighty bad in- 
tended my nose for a dust-hole, he would not 
have put the wide part downwards." 
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IN ADMIRALTY. 



17. S. District <^iirt, at New Hareii, Comk. 

Before the Hon. Andrew T. Judson. 
The United States v. Peter Turner. 

HEVOLT AND MUTINY — NEGLECT OP DUTY — 
SOUCITINO SEAMAN TO COMMIT A FELONY. 

The prisoner was indicted under the 
second section of the act of Congress, 
entitled, ^*An Act in amendment of the 
acts for the punishment of offences 
against the United States." The in- 
dictment contained four counts ; the ' 
first charging the prisoner, a mariner 
on hoard the hrig Marshall, an Ameri- 
can vessel, the vessel heing then on the 
high seas and within the admiralty and 
maritime jurisdiction of the U. S., with 
endeavoring to make a revolt or muti- 
ny on board said vessel, and combining, 
conspiring and confederating with oth- 
er persons on board said vessel to make 
a revolt or mutiny, and soliciting, inci- 
ting and stirring up one Charles J. 
Richardson, then a mariner and one of 
the crew on board said vessel, to refuse 
and neglect his proper duty on board 
thereof, and betray his proper trust 
therein, &c. 

The second count recited as before 
and in addition, charged the prisoner 
with soliciting and inciting others of 
the crew, &c. &c. 

The third count recited as before 
and in addition, charged the prisoner 
with soliciting Chas. J. Richardson to 
take, steal and carry away from said 
vessel a large sum of money, to wit : 
of the value of $4,000. 

The fourth count charged the pris- 
oner with soliciting and inciting Rich- 
ardson, &c. to refuse and neglect his 
proper duty, &c., and with soliciting 
Richardson, &c. and others, &c. to 
take, steal, &c. 

On the trial it appeared from the tes- 
timony of the commander of the brig, 
that the vessel was lyin&f at a place 
called Humaco, Porto Rico, for the 
purpose of taking in a cargo of mo- 
lasses. The vessel lay midway be- 
tween the shore and a small island of 
about a mile in length, in about three 



fathoms water. Humaco is the only 
place where vessels take in their car- 
goes from Porto Rico. 

It further appeared from the testi- 
mony of Richardson, an unnaturalized 
foreigner, who shipped as second mate 
on board the vessel, but who did duty, 
for about a week, and at the time com- 
plained of, as a seaman on board the 
brig, that while he and the prisoner 
were on shore, the prisoner solicited 
him to steal the money on board the 
brig ; and that afterwards, the next 
day on board the brig, he was solicited 
to steal, &c. 

No evidence was offered to show that 
the prisoner was a seaman at the time 
of the alleged offence. 

The counsel for the prisoner offered 
no evidence to the jury, but claimed to 
the court, 

I. That the indictment was insuffi- 
cient. The three first counts charge 
each three distinct offences 3 they must 
fail. 

II. That the offence, if committed, 
was not upon the "high seas" and 
within the admiralty and maritime ju- 
risdiction of the U. S. — ^it was com- 
mitted on skore and not within the ju- 
risdiction of the U. S., but within a 
foreign jurisdiction. If the offence 
was committed on board the vessel, 
still under the act of Congress which 
it is claimed has been violated, it was 
not within the jurisdiction of the U- S. 

III. That the act of Congress pro- 
vides " that if any one or more of the 
crew of an American ship or vessel 
shall," &c. No evidence has been ad- 
duced that the prisoner was one of the 
crew of the brig Marshall. ^The laws 
of the U. S. provide who shall be con- 
sidered the crew, &c. of an American 
vessel, and what shall be the evidence 
of such fact. No "list" or "shippinsr 
articles" have been presented in this 
case, neither any direct parol evidence 
that the prisoner was a mariner ou 
board the brig at the time complained 
of. 

IV. That the prisoner, if convicted, 
must be convicted on the fourth eount 
of the indictment, to wit : " solicnin<r 
and inciting Chas. J. Richardson, one 
of the crew, &c, to refuse," &c. The 
act of Congress u«der which the ofience 
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if alleged to hare been committed, is 
in words foUowiDg : — " That if any one 
or more of the crew of an Americas 
diip or Tesse] on the high seas, or on 
any other waters within the admiralty 
and maritime jurisdiction of the U. S., 
shall endeavor to make a revolt or mu- 
tiny on board such ship or vessel, or 
shall combine, conspire or confederate 
with any other person or persons on 
board to make such revolt or mutiny, 
or shall solicit, incite, or stir up any 
other or others of the crew to disobey 
or resist the lawful orders of the master 
or other officer of such ship or vessel, 
or to refuse or neglect their proper 
duty on board thereof, or betray their 
proper trust therein, &rc. &:c., he shall 
be punished by a fine not exceeding 
$1,000, or imprisonment not exceed- 
ing five years, or both, &c." 

Charles J. Richardson, the person 
alleged to have been '^ solicited," &c. 
was not one of the ^crtw^^'* but if any- 
thing an ^^officer^^ on board the vessel. 
The act makes a distinction between 
"officer" and "crew." If Richardson 
was an '^officer," there has been no 
o^ce committed. 

V. Richardson was legally neither 
an "officer" or of the "crew," but on- 
Iv acting «s officer. He was an Eng- 
lishman, shipped under a false name, 
and cannot be considered either one of 
the "crew" or an " officer." 

The eaoe, after arguments, was sub- 
mitted to the Jury, \AiO after six hours 
consultation returned a verdict of Not 
Guilty oa the three first counts, and 
Guilty on the fourth count. 

The counsel for the prisoner moved 
in arrest of judgment. 
The objections were heard the fol- 
morning and overruled by the 



COURT OF COMMON PLEAS. 



and 



Before the Hon. M. Ulshoeffer 
Judges Ingraham and Ikglis, 

Smith v. Pbttit.— ^i^. 21, 1843. 

XVIDSKCE — ^TBACTICE. 

Where IB s suit tor rest against a svrety the de- 
fence »et up was that a judgment bad been 
obiained in the Marine Court eyictins the 
tenant before rent due, and the only evSenee 
in support thereof at the trial was the produc- 
tion of a certificate or transcript from the Jus- 
lice's Book, by which U appeared that a suit 
for the rent against the same party was insti- 
tuted, and that the defendant pleaded the gen- 
eral issue, notice of special matter and evictiouy 
Ac. that the canse was tried and a judgment 
rendered for defendant, without showing upon 
what grounds such judgment was rendered. 
Held that such certificate and transcript was 
no evidence of the defendant having been 
evicted. 

Where a judgment is rendered in the Marine 
Court, it is sufficient if the Justice make a 
proper entry thereof in his hook, without a 
corresponding entry ! hereof being made on the 
record by the clerk within four days. 

This was an action for rent. It ap- 
peared that on the 1st day of October, 
1840, one George Browerton hired 
from the plaintiff the store, back room, 
&;C. of the house 456 Broadway, nntil 
the 1st of May, 1841, at the yearly rent 
of $300, payable quarterly. At the trial 
before Ingraham, J., in May, 1843, a 
certificate of the clerk of the Marine 
court of a judgment certified to by said 
clerk was put in evidence, of which 
the following is a copy : 
••Isaac L. Smith, 1 April 14th, 1841. 

} SumflOO. TestJth April, 
) Wm. G. Updike, Mar. 



WilHam Pettit 

Plaintiff appeared by Mr. Ba/ber, de- 
claration on agreement in writing as 
^ ^ . surety for the payment of the rent of 

Judge, and the prisoner was sentenced George Browerton due the Ist of Fe- 
.^ *- imprisonment in the bruary, 1841, $87.50, for the premises 



to aiz months 
Co'^nty Jail. 

For the U. S., Charles Chapman, Esq., 
District Attorney. 

For the prisoner, Colin Ji. Ingersoll, 
Esq. 



situate 436 Broadway. Agreement da- 
ted to wit, 17th October, 1840, rent 
payable quarterly. 

Defendant appeared by F. JV. Cady. 
General issue and notice of special 
matter and eriction, 6cc. 



Adjourned to 16th April, at 11 o'clock, 
at which time the plaintiff comes by 



Home Tooke was on one occasion or* 

dered by the House of Commons to go ^^ 

<m his knees. On rising he observed, Mr. Barber, and the'^efeiadant by Mr. 
affecting to brush his knees, " I never Cathf comes, &c. Canse tried, six wit- 
kwh^in auoh a dirty hoase as tbis be- ]nesses sworn, and the proofs and allfe- 
*"^* «««Mn9 being hflard) *c. 
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Judgment for the defendant and for 
hit cost. 

Judgment given April 17, 184-3.'* 

Upon this evidence being adduced, 
Mr. Shaw (the defendant's counsel) con- 
tended that the judgment and proceed- 
ings in the Marine court were conclu- 
sive evidence of the fact of the eviction 
of the tenant Browerton by the plain- 
tiff previous to the first day of Februa- 
ry, 1841, and a bar to the recovery by 
the plaintiff. 

Mr. Scales (for the plaintiff) contra, 
insisted that the certificate or trans- 
cript from the record of the Marine 
court was not evidence of the eviction 
of the tenant Browerton by the plain- 
tiff, and that it was not a bar to the re- 
covery of the plaintiff. 

The learned Judge ruled 'Uhat the 
judgment and proceedings in the Ma- 
rine court were conclusive evidence of 
the eviction of the tenant Browerton 
by the plaintiff previous to the first day 
of February, 1841, and a bar to the re- 
covery of the plaintiff unless it could 
be shewn that there had been a waiver 
of the eviction on the part of the ten- 
ant, or some agreement amounting to 
a waiver between the tenant and the 
plaintiff, or that eviction had ceased 
and that the burden of proof lay upon 
the plaintiff." 

This ruling was excepted to. 

It was admitted that the judgment 
in the Marine court was within four 
days after the case was tried, entered 
hy the judge, by whom the case was 
tried, in his book of minutes of the tes- 
timony, but it appeared that said judg- 
ment had not been entered in the reg- 
ister of the court until after the expi- 
ration of four days subsequent to the 
trial. 

Mr. Scales thereupon-objected to the 
judgment in the Marine court as void 
and illegal, inasmuch as the same was 
not entered within the time required by 
the statute. 

His Honor the Judge charged the 
Jury — Firsty That eviction of any part 
of the hired premises by the landlord 
was a discharge for the claim for rent 
against the tenant as long as the evic- 
tion continued. 

SeconcUvj That the certificate of the 
clerk of the Marine court, of the judg- 
ment and proceedings in thai coort, 



was conclusive evidence of an eviction 
of the tenant by the plaintiff previ- 
ous to the first day of February, and 
therefore a bar to the plaintiff's reco- 
very unless the jury should be satis- 
fied from the evidence produced by the 
plaintiff, that there had been a waiver 
on the part of the tenant, or some agree- 
ment amounting to a waiver, between 
the tenant and the plaintiff, or unless 
the eviction had ceased. A verdict was 
thereupon rendered for defendant. Mo- 
tion was now made for a new trial on 
the part of the plaintiff. 

Jahn B, Scales for the plaintiff, in 
support of his view of the case, cited 
the following authorities: Jackson v. 
Waod^ (3 Wend. 40); Lawrence v. Hunt, 
(10 Wend. 84) ; Gardner ». Buckie, (3 
Cow. 127) ; Boat v. Sherwaad, (6 J. R. 
6<); Blakely v. Sheldon, (7 id. 34); 
People V. Delaware Comman Pleas, (18 
Winchell, 359) j (Laws relating to the 
City of Mw-York, p. 493, § 32.) 

tV. C. Shaw contra, relied on the fol- 
lowing cases: Wood v. Ja4:kson, (S 
Wend. 1) 5 Wright v. Bvlltr, (6 Wend. 
284, 288, 289); Lawrence v. Hunt, (10 
Wend. 80, 83) ; Buckbet v. Gamer, (3 
Cow. 120) ; Dyett v, Pendleton, (8 Cow. 
727), and the cases there cited ; (Pagey 
492 ; Laws relating to C. N. V. § 138 ; 
2 R. S. 324, § 72 ; Cowen's treatise, vol. 
2, 928 ; Laws relating to C. N. Y. 478, 
§ 105; 11 J. R. 457, 458; 2 id. 181; 
Cow. Treat, vol. 2, p. 726, 926, 3d Bul- 
ler N. P. 228) ; Kitchen v. Campbell, (3 
Will. 308) ; Dutchess of Kingston case, 
(20 State Trials, 538) ; Platner v. Bestj 
(11 J. p. 530). 

Pee CtTRUM. — I. Under our Revised 
Statutes a notice of defence, in a case 
of a former recovery, or such like de- 
fences, is equivalent to a plea. (2 R. S. 
1st edit. 352. § 10). 

II. The present action being assump- 
sit, the defence was good under the 
general issue, (S Wend. 1 ; 3 Cow. 
120). 

III. The judge's charge upon the con- 
clusiveness of the verdict of the Marine 
court in favor of the defendant, was 
correct in principle, but wrong in re- 
spect to the facts of this case. 

Nothing was in evidence on either 
side but the transcript from the Marine 
court records, showing a former suit 
between thfi partiea ou the aame cos* 



THE NEW-YOBK LEGAL OBSERVEB. 



859 



Slocum, ex'r. and Freelan, ex*x. &c. y. SUtplei. 



tract, and that under the pleas of the 
general issue, and notice of special mat- 
ter, eviction, &c. the defendant obtained 
jadgmcnt. There is no doubt of the 
principle that a point of fact once es- 
tablished by a suit between the same 
parties, is conclusive upon them, until 
the decision is reversed. The difficulty 
in this case is that the fact determined 
by the former trial was not properly 
proved in this court. The only evidence 
was the transcript, and that at best was 
only evidence that the defendant obtain- 
ed the judgment, but whether upon the 
ground that the instrument was not ex- 
ecuted by him, or that the tenant had 
been evicted by the plaintiff, or the hun- 
dred various grounds available under 
the general issue in assumpsit, did not 
appear. The defence in the present ac- 
tion is that the surety for rent was not 
liable to pay, because he had been pre- 
viously sued by the plaintiff upon the 
same contract, and had defeated the 
suit by proof of the eviction of the ten- 
ant, but the transcript from the Marine 
court did not necessarily prove thqt the 
cause was decided in favor of the de- 
fendant upon the ground of eviction, 
for it might have been determined upon 
very many other grounds under the 
pleadings in the Marine court, and the 
defendant ought to have produced the 
justice to prove that the cause turned 
upon the eviction. The certificate was 
not conclusive or presumptive evidence 
of the cause having turned on the point 
of eviction, and the defendant having 
offered no further proof the judge ought 
not to have ruled that the eviction was 
established by the former trial. If there 
had been in the former trial but the sin- 
gle ploa of eviction, so that the cause 
could only have turned on that point, 
the charge would have been proper, but 
such was not the case. 

The ontis was with the defendant to 
establish his defence, and he was not 
entitled to the charge made to the jury, 
that the transcript was conclusive, nor 
ought the judge to have ruled that the 
anus was upon the plaintifif to prove 
that the cause did not turn upon the 
eviction. 

IV. The remaining point is, whether 
the entry in the justice's uook of judg- 
Aeut for the defendaut wat pufici^t 



without a correspondinff entry in the 
record of the clerk within four days to 
a like effect 1 The Marine court is a 
court of record (13 Wend. 51) for 
some purposes, but not others (12 
Wend. 220; 2 Hall, 471). As far as 
the statute makes it a court of record 
it is so. The act 2 R. L. of 1813, 386, 
§ 122, requires the Justices within four 
days after hearing the proofs to give 
judgment, and at page 38.% § 110, the 
Clerk is required to Ceep proper books 
of entries of the process and pleadings 
in suits, and of all acts, orders and 
judgments of the court. I suppose the 
law contemplated that the clerk would 
record the acts as they were performed 
by the justices, but still it strikes me 
that the practice has been otherwise, 
and that it is not necessary to give that 
construction to the statute. If the jus- 
tice, in writing, and in a book of his 
official acts in court, under the proper 
title of the cause, enters judgment, with- 
in four days, it may afterwards be en- 
tered by the clerk in his book. It may 
be likened to the decisions made by the 
judges of the Supreme and Superior 
courts and of this court, which may be 
omitted to be duly entered in the form 
of rules by the clerks, at the time, and 
may at any time afterwards be entered 
upon the request of the parties. 



Slocuh, Executor^ and FasELiLN, Execu^ 
trix, of Fbeelan deceased, v. Staples. 
9 Sqpt. 1843. 

COSTS AGAINST EXZCTTOl^— LACHES. 

Where an execator acting in good fkith^ com- 
menced proceedings by declaration against a 
creditor to bis Testator's estate, believing such 
creditor to be a resident of New- York, and it 
turned out tbat the creditor was a non-resident: 
Help (reversing order granted at Chambert)^ 
that the Executor was not chargeable with 
costs. 

This was an appeal from an order 
granted at Chambers. It appeared that 
an action was brought by the plaintiffs 
as executors of one Freelan deceased, 
upon a promissory note made by the 
defendant to said Freelan in his life 
time; the action was commenced by 
filing a declaration, the plaintiffs at the 
time believing the defendant to be a re- 
«(Ae»t of %]m city of New-'Tork | this 
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however turned oat not to be the case, 
and the plaintiffs were consequently 
driven oat of court, and the defendant 
thereupon obtained an order at Cham- 
bers allowing his costs. From the affi- 
davit of defendant Slocum in support 
of the appeal, it appeared that before the 
commencement of this suit, and after 
the death of Freelan, he frequently 
<^alled upon the defendant for the pay- 
ment of the note, that he had much 
trouble in endeavoring to collect the 
note without resorting to legal pro* 
ceedings, and that although the defen- 
dant had often promised to pay the 
note, yet he had failed to do so. The 
affidavit further stated that he (Slocum) 
always believed that the defendant was 
a resident of the city of New- York, that 
the defendant had an office in said city 
where hid name was put up, that his 
name was also in the city directory of 
the last year, that he never on any oc- 
casion told or intimated to Slocum that 
he was not a resident of this city, and 
that this action was brought in this 
court in good faith, Slocum verily be- 
lieving that the defendant was a resi- 
dent of this city. 

Kewhouse^ for the plaintiffs. — ^Execu- 
tors are n9t liable in any case where 
there is no fault on their part, (2 R. S. 
2d edit., p. 511, § 18 ; 4 Cow. 87, 551.) 
It is a well established rule that execu- 
tors are not liable for costs unless guil- 
ty of some fault. All the cases go 
upon the question of bad faith or laches, 
and in no case where the executors plain- 
tiffs are arrested in the cause from any 
cause beyond their foresight or control, 
can they be held liable. The case in 3 
Hill, is certainly the strongest case to 
be found against us ; but that case is 
not in any degree analalgous to the case 
at bar. There was clearly an irregu- 
larity or proceeding in their own irrong, 
a departure from a settled practice, but 
not so in this case. I would ask against 
what well established practice or rule 
have we erred, of whet bad faith or 
newlect have we been guilty 1 This 
action was commenced by filing a de- 
claration beKeving the defendant to be 
a resident of the city, and from all the 
lights we had, was not that belief well 
founded 1 but from circumstances be- 
yond their foresight or control, the 



plaintiffs are driven out of eouit. Not 
from any neglect of theirs, not from 
anything which 'they eould possibly 
avoid, but from a cause known only to 
the defendant (and peradventure not 
known to him) and omniscience. And 
I submit to the court, with great confi- 
dence, whether this is a case in which 
they ought to impose costs. The de- 
termination of this question rests in the 
sound discretion of the court, and I can- 
not believe bat his honor who made the 
order allowing costs, upon a review nd 
further examination of this case, (which 
was the object of the appeal,) will not 
hold the plaintiffs liable for cost, where 
they have been guilty of no Uukt». 

McCarthy for the defendant, contra. 
The defendant not being a resident of 
the county, he eould not be proceeded 
against by declaration. Thie faet ap- 
pears by affidavits which ere not con- 
tradicted. The defendant at the first 
moment he was required to move, took 
the first opportuhity to set aside the 
plaintiffs' proceedings, he did nothing 
to mislead the plaintiffs, he has been 
guilty of no laches, and is therefore en- 
titled to costs. There is nothing to 
show excuse or explanation of the phin« 
tifl^s' acts, there are no affidavits. The 
plaintiffs as executors are liebJe for 
costs. An executor or administrator 
is liable for costs on non pross (4 J. R« 
190 ; 4 Bur. 1584), so in jadgment tu 
in case of nonsuit (16 J. R. 148). The 
first case is put on the ground of neg- 
lect which a non pross implies. It is 
also settled as a general rule that a 
plaintiff executor or administrator mast 
pa}^ costs for not going to trial pnrsu- 
ant to notice (3 Bur. 1584). In all these 
cases the executor is prima facie liable 
for costs. Neglect will be presumed 
until it be shewn the contrary. This 
point is settled by the supreme coart 
(3 Hill, 444; also Law Library, Ma- 
thews on Executors, p. 131, where Brit- 
ish Stat. Wm. TV. is to be found making 
executors liable for costs on non proiSj 

Psa CtmiAM^ — I think the plaintiff in 
this ease should not be charged with 
costs. He acted in good faith in oom* 
mencing his suit in this court as ap* 
pears by his affidavit. By the Rev. 
Stat. (p. 511, irol. 3) whether the < 
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is brouffht or coadacted in good faith 
or not 10 made a teat as to the qae»« 
tion of eoata* There are some cases in 
which negligence, which on this point 
is taken as equivalent to bad faith, is 
presumed from the proceedings being 
irregular; such is the case in 3 Hil],444. 
In that case the court seems to assume 
that under the statute, if it looked at 
the statute at all, irregularity and bad 
faith are the aame, a construction some- 
what forced. The case of Morse, admr.y 
V, McCoy, (4 Cow. 551) states fully the 
priaciple which I suppose to be appli- 
cable to thiB ease. 

Order at (Cambers allowing costs to 
defendant reversed as to costs. No 
costs on appeal. 

€ngU0t) €00(0. 



m 1«B ESCHEQOm. 

Before the Right Honorable Lord Abin- 
6KB, C.B., and Barons Pi^RKE, Aldsb- 
S05, GiTRNBT, and Rolfe. 

Fqisfis V. Pbacoqk.— 31 Moy, 1843. 

DXrm— LSOAL ISTATS^SXyCVTOM. 

Whece a testator devifet red estate to hie wiCb 
for life, whh liberty to sell and inrest the pro- 
ereds in the fands, and appoints her and two 
others exeentrix and exeeatnrs of his will, and 
the wife does not exereise the power, it may 
be eiereiaed on her death by the tumyiag ez- 
ecnlors or exeentor. 

This was a case submitted to the opi- 
nion of tlieir Lordships by his Homw 
the Viet Chancellor of England. It re* 
lated to a freehold house and garden in 
Hornby Lane, in the county of Middle^ 
sex,. of which John Fiaher, the teatator 
in the cause, died aeiaed in fee. He 
directed this house to be sold idfter the 
death of fais widow, but did ntrt state 
by whom the sale was to be made* The 
executors considered, that by necessa- 
ry impUcation they and the autvivor 
ImuI the power of sale, and John Hop- 
man Forbea, the pkrintiflf, consented to 
sell the houses. Peacock, the defend- 
ant, thought that as arriving executor 
Forbea h»d not power to sell, or at any 
rate, if he had the power, that it depen- 
ded on whether the debts of the testator 
atill remained unsataefied. The Vict 
CkamcdUnr^ conaideripg that it wjaa a 



question of law whether this power of 
sale existed, or if it did exist whether it 
depended upon the circumstance of 
there being debts, submitted three que- 
ries for their Lordships' consideration : 
First, whether the plaintiflf, under the 
testator's will, had power to sell the he- 
reditaments and convey the same to the 
defendant in fee simple, in case the 
debts of the testator remained unpaid \ 
Secondly, whether he had such power 
in case it was uncertain whether his 
debts remained unpaid ^ Thirdly, whe- 
ther he had the power in case no debts 
remained unpaid 1 

J. Parker submitted the affirmative of 
all the sethree questions, — The plaintiff 
has power to sell, independent of the 
existence of the testator's debts, be- 
cause the ftmd arising from the sale 
must be distributed and applied by the 
executors. The testator made his will, 
dated the ISth March, 1815, duly at- 
tested for the devise of real estates. He 
directed idl his just debts to be paid, 
and gave the house and grounds on 
which it stood, and all thereto belong- 
ing, being hia own freehold property, 
to his wife for her natural li£e, with li- 
berty to sell and invest the proceeds in 
the funds for the benefit of the legatees. 
He appointed his wife, Eliza, executrix, 
and Forbes and Cooper executors. She 
and Forbes alone proved the will. Ro- 
bert Cocker did not prove the will, and 
died many years ago in the life time of 
the executrix. I^e died in 1840, and 
Forbes became sole surviving executor 
of the testator's will. The testator di- 
rected the house to be sold, and the pro- 
ceeds of the sale to form part of a resi- 
duary fund, having at the commence- 
ment of the will directed all his just 
debts to be paid. He also gave certain 
pecuniary legacies to be V^^^'i ^^^^^ the 
death of his widow,£liza Throgmorton. 
The effect of giving these legacies, and 
then throwing the whole produce of the 
real and personal estate mto one fund, 
is to charge the legacies on the real es- 
tate. Call V. Turner^ 1 Bus. He ap- 
pointed these persons not only his ex- 
ecutors but trustees for the whole of the 
trusts of his will, one of which was the 
sale of his real estate. TUdtn v. Hydty 
2 Sim. & St. 238; Ward v. Devon, 11 
Sim* 160, |i« When the present C4S0 
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was before the Vice Chancellor^ in an 
earlier stage of the cause, the defendant 
demurred to the bill, and the ground of 
his demurrer was that it did not appear 
the surviving executor had power to 
sell. The Vict Chancellor gave judg- 
ment in these words : — " The testator 
directs that on the death of his widow 
the residue of his estate shall be collec- 
ted, including the proceeds of his house, 
which, if not previously sold, shall then 
be sold. On the authority oi^Ward v. 
Devon^ I am of opinion the plaintiff has 
power to sell the house which is the 
subject of the present suit." It was 
pressed on his Honor that that was ille- 
gal, and he then submitted these ques- 
tions: In Viner's Abridgment, tit. De- 
vise 468, Q. £. ; it is said, on a devise 
of lands for the payment of debts they 
shall be sold by the executors, and nam- 
ing the executors is sufficient — [Rolft^ 
B. — It used to be said unless executors 
were named in the plural number, they 
could not exercise the power.] That 
does not arise where it is done by im- 
plication. 2 Leon. 220 y 3 Dyer, 371 5 
anonymous case^ 23 Queen Elizabeth ; 
Johnson V. Kennett^ 3 M. & K. 631;' 
Healand v. Htald, My. & Cr. 420. On \ 
the subject of the power being exercis- : 
ed by the survivor, there is a learned 
note of Mr. Hargreave in 2 Co. Litt. 
and Sugden on Powers, 144. 

Birdixi support of the negative.— It is 
purely a question of intention, to be col- 
lected fiom the whole of the will. The 
authorities have laid down clearly the 
course to be pursued to ascertain that 
intention. The course is to inquire 
whether by implication the money to be 
produced from the sale of real estate is 
to come into the hands of the jexecu tors, 
to be applied by them in virtue of their 
office, viz : the payment of debts and 
legacies; or if not, whether the pro- 
ceeds of the sale of the real estate are 
to be mixed up with the personal es- 
tate, or any fund to be so applied. In 
either of these cases a power of sale ex- 
ists in the executors. For that purpose 
Tindal v. Hyde and Ward v. Devon are 
real authorities. There is to be a con-* 
version of the persotnal estate into one 
common fund. The cases also estab* 
lish that if the proceeds are not. to be 
applied by the exeoutors by virtue of 



their office, or not to be mixed up 
with the funds, but, on the contrary, 
that the testator's object in directing 
the sale was simply for the purpose 
of distribution between the parties en- 
titled to the proceeds of the sale, for 
that purpose the power of sale does not 
arise. Bentham v. Wiltshire^ 4 Maddox, 
44. Here the whole object is, that the 
proceeds should be distributed between 
the parties entitled to them. This con- 
clusion must be deduced from the par- 
ticular terms of this will. The fund 
that would constitute the revenue dis- 
cribed in the fifth clause of the will was 
simply the fund which the testator had 
directed to be invested to be enjoyed 
by the widow in her own name. On 
the death of the widow the executors 
had nothing whatever to do with the 
funds. The party to transfer the fund 
would not be the executors, but the ex- 
ecutors of Mrs. Throgmorton. "Where 
general legacies are given, payable out 
of the personal estate, they are clearly 
payable by the executor ; but if given 
charged on the proceeds of the real es- 
tate, the executor has nothing to. do 
with it. Keeling v. Browne^ 5 Vcs. 359. 
Towtishend v. Wilson, 1 B. & A. 608.— 
As regards the main question, whether 
the executor has power to sell, and also 
to convey the estate, Mortlake v. Butler^ 
10 Ves. 292. 

Lord Abinoer, G. B. — It seems to me, 
the first impression of the Vice Chancel- 
lor was right, that where there is a di- 
rection to sell estates for the porpose 
of paying debts or legacies, or to form 
a fund to be distributed, that the power 
must from its nature belong to the ex- 
ecutors. The subject of the power, the 
heir at law, is bound to make distribu- 
tion. That is the duty of the executors. 
Looking at the niatter, without advert- 
ing to the argument arismg from debts 
charged in the estates, who is the per- 
son finally to distribute the fund 1 All 
monies invested must be invested in the 
name of the executors. The persons 
entitled to the fund must be executors. 
There is no other person bound to dis- 
tribute it amongst the legatees. Exec- 
utors being the persons, what are they 
directed to do 1 The proceeds of the 
house^ if not sold during the wife's life 
time, are to be dispoaed of, and ace io be 
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divided as described. They are to form 
part of a residuary fund ; they are to be 
mixed up with the personal estate, of 
which it is admitted the executors have 
the distribution. There may be some 
doabt whether the wife alone had the 
power. By the words of the will she 
was at liberty to sell ; but Idoubt whe- 
ther the purchaser would have ccnsent- 
ed to take the estate on her sale only, 
unless the other executors had joined. 
However, assuming she had power to 
sell, this is a power which attaches to 
the executors clearly after her death. 
If she has not exercised the power, who 
is to do it 1 If a party declares cortain 
monies shall be a charge on the real es- 
tate, it looks like a declaration that the 
executors shall be trustees to receive the 
money. On all the authorities I think 
it is clear that the executors have power 
to sell. I therefore answer these ques- 
tions in the affirmative. 
Gttrney, B. concurred. 
RoLFE, B. — I am of the same opinion. 
It IS to be considered in this case that 
no power was given in express terms. 
The power therefore, is a power to arise 
by implication of law, because the fund 
to be produced by the sale is to be dis- 
tributed in such a way as the executors 
alone can distribute, and it is intended 
that they alone should receive it. That 
being so, all question about survivors 
is oat of the case ; because the same 
implication of law which would give it 
to two executors gives it to one. Look- 
ing at the first part of the will, I cannot 
entertain a doubt that this is a charge 
on the produce of the real estate. Then 
the wife has this real property for her 
life, with liberty to sell it. I concur in 
the observation made by my Lord. I 
doubt whether she alone might sell. It 
is clear the money was to come to 
all three of therti. It was to be invest- 
ed for her benefit, not in her name, but 
in the name of the three, to secure it to 
her for life. He then gives legacies of 
£1000 on her death, to form, with the 
rest of the property, a residuary fund. 
He desires that his estate shall be col- 
lected, including the produce of the 
house. Nothing can be so clear as that 
the legacies are charged on the funds ; 
and it is clear it is to be treated as if it 
were personal property. Sometimes 



these cases are involved in obscurity ; 
but it appears to me that this is one at- 
tended with very little doubt indeed. 



TAYLER ON WILLS. 
Precedents of Wills drawn conformably to the 
Revised SUitutes of the State of New York 
with practical Notes, comprising? the datie? of 
Executors, Adroiiustrators and Guard ia'iift, ded- 
icated by permission to the Honourable James 
Vanderpoel, by Thomas Taylt-r; two volames. 
New York, Gould, Banks & Co., 144 Nassau 
street, and John S. Yoorhies, 24 Nassau street, 
1843. 

Mr. TA7LEa has sent us the second 
volume (completing the work) of his 
Book of Precedents. In a former num- 
ber of the Legal Observer we noticed 
the first volume of this publication. 
Since that time we have frequently had 
occasion to refer to it, and we have be- 
stowed some time in examining the 
Precedents as well as the notes thereto. 
We agree with the opinion expressed 
by Mr. Daniel Lord, that the work is en- 
titled ^*- to a higher name than a mere 
book of precedents." An Attorney 
with a very limited knowledore of his 
profession, may by the aid of Mr. Tay- 
ler's book draw cttrrente calamo any 
description of will however complica- 
ted- the limitations may be required, 
with perfect safety ; and he will find all 
the authorities both English and Amer- 
ican before him in the shape of notes, to 
support every clause. The object Mr. 
Tayler has had in view will be, perhaps, 
best explained by a reference to his 
preface 5 he says— 

" Where property is intended to be 
devised or bequeathed upon trust in this 
state, it cannot be too earnestly impress- 
ed upon those preparing testamentary 
disposition, to adhere strictly to the sec- 
tions of the statutes before alluded to, 
diligently observing the distinctions be- 
tween them and the common law, in or- 
der to guard against any deviation from 
their rigid authority ; as the cases are 
so few which have been decided rela- 
tive to their powers, and especially as 
the courts appear unwilling to favor the 
extension of the doctrine ot cy pres in 
their interpretation." 

^' The Revised Statutes of this state 
introduced new rules and principles di* 
rectly repugnant to many of those in 
the common law, and indirectly inco»* 
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flict with the whole system of common 
law estates; abolishing executory de- 
vises, and all other expectant estates, 
not enumerated and defined by such 
statutes; providing new regulations' 
against perpetuities and accumulations ; 
abolishing the rule in SheUy*3 cmse ; pro- 
viding a sure and inalienable fund for 
certain persons ; and changing the na- 
ture, and destroying the distinctions as 
regards expectant estates, by declaring 
them all to be descendible, demisable and 
alienable." 

'* When the statute of uses, trusts and 
powers is more generally understood, 
and its limits definitely fixed, it will, it 
is presumed, be of great public utility, 
reducing the intricate doctrines of which 
it treats, into a more simple form, di- 
vested of much of the mystery and tech- 
nicalities of the old law upon these sub- 
jects ; but as Mr. Justice Bronson wdl 
observes, ^^ to give effect to the statute 
in the spirit in which it was enacted, 
we must, as far as practicable, eradicate 
from our minds all that we have learned 
in relation to the doctrine of trusts as 
they existed before the late revision, 
and read the statute as though the par- 
ticular kinds of express trusts whi^ it 
specifies were now for the first time 
authorized by law.'' 

" The most important sections of this 
statute have been copied in the notes 
to those precedents to which thev ai^ 
respectively applicable ; frequently re- 
ferring to the judicial opinions given 
upon them in cases already decHl^d ; 
the practitioner can thus readily recur 
to such of those sections he may wish to 
examine ; and consult the published 
opinions of some of our most eminent 
jurists upon the subject, befare he pre- 
pares a will upon the construction of 
which he fears any question may arise." 

The work has been submitted to some 
of the most eminent jurists of this state, 
who have expressed their unqualified ap- 
probation of it. Printed testimonials 
appear from Chief Justice Jones, Judge 
Betts, John Anthon, Daniel Lord, Wil- 
lis Hall, aud the Honorable James Van- 
derpoel. 

Fox AND BimxE. — In a dispute in the 
House of Commons with reference to 
the Revolution, Fox sai^ there wna a 



time when he and Burke rejoiced at 
every victory of a Washington and 
wept at every defeat of a Montgomery. 



MOOT POINTS. 



New York, Sept. 6th^ 1843. 

SiKVEL Owsn Esq., Editoa and Ptoo- 

PBiBToa : 
Dear Sir : 

Permit me to propound the foDowing 
legal question : 

^^A. executes a lease to B. for 21 
years of a vacant lot of land, at a cer- 
tain yearly rent ; the lease contains s 
covenant that the building B. erects on 
the premises, shall be paid for at the ex- 
piration of the term by A. and also con- 
tains a cbvenant giving A. the right to 
re-enter the premises in default of the 
payment of rent. A. enters for non- 
payment, under the statute authorizing 
summary proceedings to obtain posses- 
sion of demised premises." Qnere.— 
By this proceeding does A. forfeit the 
back rent, and is he discharged from 
the covenant in the lease requiring pay- 
ment for the building at the expiration 
of the term." 

As your journal may be eonsidered 
the proper source to which the student 
looks for the solution and discussion of 
legal questions, and as this . think is a 
mooted point, upon which 1 believe 
there has been no adjudication^ any 
light thrown upon it through your Jour- 
nal will confer a favor upon a 

LAW STUDENT. 



It is well known that Brougham has 
an enormous nose. On the occasion of 
his attacking the Duke of Cumberland, 
bv remaiking that the noble Duke of 
Wellington was illustrious by his ains, 
but that he (Cumberland) was illustri- 
ous merely by the courtesy of the House 
of Lords, Brougham was cautioned to 
be on his guard, for the Duke of Cum- 
berland had remarked that he (Biouffh- 
am) had a most tempting nose to pull. 



Coleman tiie Dramatist was aeked if 
he knew Theodore Hook. Yes, replied 
the wit, Hook and Eye are old associ- 
«tea. 



THE 
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Vol. 11. 
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EQUITY. 

JVBISDICTION OF COtTRTS OF EQUITY — CASES 
IN WHICH OOURTS OF LAW HAYS AN £Z- 
CLU8nr£ OK CONCUBBENT J17BXSDICTI0N. 

It is said, in 3 Blackstone's Ck>minen- 
taries, that fraud, accident, and trust are 
the proper and peculiar objects of a 
court of equity. But it is there like- 
wise admitted that there are exceptions, 
and accordingly we find that fraud is 
sometimes cognizable as well at law as 
in equity. 3 Black. Com. 431 ; 1 Sto- 
ry's Eq. Jurisprud. ch. 3. Thus if a 
deed be read falsely to an illiterate per- 
son, whether it be so read by the gran- 
tee or by a stranger, it is by such fraud 
avoided. (Thorowgood's case, 2 Co. 
Rep. 9; Shutter's case, 12 Co. Rep. 
90 ; Jenk. Cent. 166.) 

Again, some frauds are exclusively 
cognizable in courts of law — as where 
a devise has been procured to a party 
by a fraud, the question is always sent 
out of the equity courts to be deter- 
mined by a jury. Mr. Wooddeson (3 
Vin. Lect. p. 477, lect. 59), says, " if 
the validity of a will of lands be dispu- 
ted as being a forgery, or for want of 
sanity in the deviser, for fraud or un- 
due influence and control^ the determin- 
ation of the issue must be in a court of 
common law, by the verdict of a jury. 
Although it is one of the prerogatives 
of a court of chancery to correct mat- 
ters of fraud, and to dispense adequate 
relief, yet a will (8 Vin. Abr. 167, 168, 
and marg. ; 3 Cro. P. C. 358 &c.), can- 
not be set aside for fraud, imposition, 
or undue influence, without the inter- 
vention of a jury, because a will of per- 
sonal estate may be set aside in the ec- 
clesiastical court for such practices, and 
of real estate at common law. The 
reason is, that the animus iestandiy 
which is essential to the making of a 
vnlly is wanting in these cases 3 conse- J 



quently the question is properly before 
those tribunals respectively, as it a- 
mounts to no more than this, whether in 
fact there be any devise or bequest. 
(2 Atk. 324—434.) In regard, there- 
fore, to real estate, it is frequent for the 
court of chancery to send an issue of 
devisavit vel non^ as it is barbarously 
expressed, to be tried by a jury. It is, 
however, laid down, that although that 
court, or a court of common law, can- 
not, in an adverse way, determine the 
validity of a probate of a will or codicil, 
yet if it come there on an incident in a 
cause and that incident be admitted by 
the parties, the chancery or a legal court 
may determine it, and hold the parties 
bound by their admission. (1 Atk. 630). 
As courts of equity disclaim all right to 
decide upon the validity of wills, whe- 
ther of real or personal estate, a demur- 
rer to a bill whereby such a determina- 
tion is sought will hold. Redesdale's 
Plead. 123, 4th ed. ; Jones v. Jones^ 3 
Mer. 161 ; Jones v. Frosty 3Madd. 1 ; 
1 Jac. Rep. 466 S. C. In reference to 
this subject, Mr. Justice Story (1 Eq. 
Jur. chap. 6, p 159), says — " In certain 
cases, such as fraud in obtaining a will, 
whether of personal or real estate, the 
proper remedy is exclusively vested in 
other couits ; in wills of personal es- 
tate in the ecclesiastical courts, and in 
wills of real estate in the courts of com- 
mon law :" citing 1 Fonbl. Eq. B. 1 ch. 
2, s. 3, note (u); 3 Black. Com. 431; 
Webb V. Cleverdeny 2 Atk. 424 ; Kenrick 
V. Brownly^ 3 Bro. P. C. 358 ; Bennett v. 
Wade, 2 Atk. 324 ; Andrews v. Pavisy 2 
Bro. P. C. 476 ; Jeremy's Eq. Jurisp. 
B. 3, Pt. 2, ch. 5, 8. 5 pp. 488, 489 ; 
Pembertonv. Pemberton^ 13, Ves. 297; 
Coop. Eq. pi. 125. Mr. Story adds in a 
note — '*I use this qualified language, 
though broader language is often used 
by elementary writers, who assert that 
35 
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courts of equity have jurisdiction to re- 
lieve against all frauds, except in csyges 
of wills. [See Cooper on Eq. Plead. 
125 ; 1 Hovenden on Frauds, Intro, p. 
37]. Lord Hardwick in Chesterfield v. 
Jaussen, 2 Ves. 155 said — " This court 
has an undoubted jurisdiction to relieve 
against every species of fraud." 

Again, equity is not the only place 
in which relief can be had in cases of 
accidents, for in many cases courts of 
law will furnish a remedy. Such are 
the instances of loss of deeds, mistakes 
in receipts or accounts, wrong payments, 
deaths which make it impossible to per- 
form a condition literally &c. 3 Black. 
Com. 4.31 ; 1 Story's Eq. Jurisp. ch. 3. 

Again some kinds of trusts are cog- 
nizable in couits of law, as deposits and 
all manner of bailments, and espe- 
cially that implied contract of having 
undertaken to account for money recei- 
ved to another's use. 3 Black. Com. 
432 ; 1 Woodd. Lect. p. 208, 209, lect. 
7. 1 Story's Eq. Jurisf . 54 s. 60. 



LIBELS BT MAGISTRATES. 

It has been very generally laid down 
that an action will not lie against a ju- 
dicial officer for words spoken in the 
course of his duty. On a motion to 
quash an indictment against Skin- 
ner, Esq., a justice of the peace, for 
scandalous words spoken by him in a 
general sessions of the county, in which 
he said to the grand jury, " you have 
not done your duty, — you have disobey- 
ed my commands, — you are a seditious, 
scandalous, corrupt and perjured jury," 
— Lord Mansfield^ C. J. said, " I am wil- 
ling, as neither Serjeant Davy nor Mr. 
BuTler can find any precedent in the 
history of England for an indictment of 
this kind, to give them till next term to 
find any." Neither party, witness, coun- 
sel, jury or judge can be put to answer 
civilly or criminally for words spoken in 
office. If the words spoken are opprobri- 
ous or irrelevant to the case, the court 
will take notice of them as a contempt, 
and examine on information. If anything 
of malt meus is found on such inquiry, 
the words will be punished suitably. — 
The words are extremely improper. If 
the party were not a borough justice,! 
should think there might be grounds to 



apply to the great seal to remove him 
from his office, but to go on an indict- 
ment would be subversive of all ideas 
of a constitution. If any precedent 
should be found, you should have time 
to make use of it, otherwise it would 
be proper to quash the indictment im- 
mediately. Rex V. Skinner^ Lofift. Rep. 
55. 

S© also in the case of Jskyll v. Sir 
John Moore, 2 N. R. 341, it was held 
that if a court martial, after stating in 
their sentence the acquittal of an officer 
against whom the charge had been pre- 
ferred, subjoin thereto a declaration of 
their opinion that the charge is mali- 
cious and groundless, and that the con- 
duct of the prosecutor in falsely calum- 
niating the accused is highly injurious 
to the service, the president of the court 
martial is not liable to an action for a 
libel for having delivered such sentence 
and declaration to the judge advocate. 

In Hodgson v. Scarlett, 1 B. and Aid. 
246, Holroud, J., said, "no action is 
maintainable against the party, nor con- 
sequently the counsel, who is in a sim- 
ilar situation, for words spoken in a 
court of justice, if they be from com- 
ments upon the evidence, and be rele- 
vant to the matter in issue, unless ex- 
press malice be shewn." 

In a very recent case, A. the plain- 
tiff, obtained a rule niti for a criminal 
information against B., the defendant, 
for sending him a challenge, and A's 
affidavits contained matters of high 
censure against B. The affidavit of d., 
in shewing cause against this rule, was 
recriminatory, and would under other 
circumstances have been libellous. In 
an action by A. against B. for the libel 
contained in B^s. affidavit, it was held 
that B. was justified in setting forth any 
such matters respecting A's. past con- 
duct, as he might think would disin- 
cline the court to entertain the applica- 
tion for A's. rule. Doyle v. O^Doherty, 
1 Car. and Marsh, 418. 

In another very recent case it was 
held that the mere dismissal by the po- 
lice commissioners of a police consta- 
ble, in consequence of a report duly 
made to them of a censure uttered on 
such police officer by a justice of the 
peace, is in itself sufficient evidence of 
special damage to maintain on action 
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against the justice. In such an action, 
however, evidence of malice is neces- 
sary ; for it is the duty of the justice to 
express his opinion of the conduct of 
police constables, in order that the po- 
lice commissioners may have proper in- 
formation on which to proceed in ma- 
king- enquiries to enable them to regu- 
late the force under their direction. " I 
have no doubt," said Lord Denman, C. 
J., ^^ in my mind, that a magistrate, be 
he the highest judge in the land, is an- 
swerable in damages for slanderous lan- 
guage, either not relevant to the case 
before hini, or uttered after the case is 
at an end ; but for words uttered in the 
course of his duty no magistrate is an- 
swerable, either civilly or criminally, 
unless express malice, and the absence 
of reasonable or probable cause, be es- 
tablished. Kmdillon v. MaMy, 1 Car. 
and Marsh, 402. 



IN BANKRUPTCY. 



raited states District Court, Vermont District. 

Before the Hon. Samuel Prentiss. 
In the matter of Alonzo Pearce. 

TOSCBA&6E AlfD CERTIFICATE— CONCEALMENT 
or PROFEBTT — ^PKEFERENCE. 

Whether a bankrupt has made a full disclosure 
of his property in his schedule, or has fraudu- 
lently concealed the same, is a question of fact 
depending upon ibe particular circumstances 
of every case. To make out a case of conceal- 
ment, it ought either to be substantiated by di- 
rect testimony, or by such facts as afford une- 
quivocal circumstantial evidence of it. 

To bring: a bankrupt within the operation of the 
act, so as to defeat his application for a dis- 
charge and certificate, it is not enough that he 
made a transfer voluntarily of a part of his 
property while in a state of insolvency, but it 
must appear that in making the transfer, though 
he did it voluntarily and while in fact insol- 
vent, that he acted in contemplation of bank- 
ruptcy, — ^Ihat is, in anticipation of breaking or 
failing in his business, of committing an act of 
bankruptcy, or of being declared bankrupt at 
his own instance on the ground of being una- 
ble to pay his debts, and intending to defeat 
the general distribution. of effects which takes 
place under a proceeding in bankruptcy. 

This was a petition hy Alonzo 
Pearce, T ankrupt, one of the partners 
of the firm of Walbridge, Peatce, & 



Co., for a discharge. The material 
fapts in the case will sufficiently aj^ear 
from the opinion delivered by the 
court. 

Phentiss, J. — The objections filed in 
this case by the opposing creditors, al- 
though somewhat multifarious as well 
as numerous, may be classed under . 
two general heads. 1. That the Bank- 
rupt has not made full disclosure of 
his property in his schedule, but has 
fraudulently concealed property. 

2. That he has given unlawful pre- 
ferences to particular creditors by cer- 
tain payments, securities, and transfers 
of property. These two general ob- 
jections seem to comprise the whole 
case as presented by the proofs. 

1. Under the first head of objections 
the concealment of property, an argu- 
ment was urged with much earnestness 
by counsel, founded on the apparent , 
dificrence between the state and con- 
dition of the partnership afifairs as ex- 
hibited by the inventory taken in April 
1840, and the state and condition of 
the partnership afifairs as represented 
in the Bankrupt's schedules filed in 
April 1842. It was said, that as the 
inventory shewed a surplus of assets of 
between two and three thousand dollars 
over all liabilities, and the schedules 
shew outstanding debts, now unsatis- 
fied, of more than four thousand dollars 
with no assets to pay them, it cannot 
be supposed that so great a loss, being 
a difference of between six and seven 
thousand dollars, could arise in the 
course of the partnership business in 
the short period of two years; and 
therefore it is said it must be presum- 
ed that property is wrongfully withheld. 

Upon this it may be observed in the 
first place, that concealment of proper- 
ty involves not only a charge of gross 
fraud, but also the crime of false swear- 
ing ; and such being the nature of the 
clmrge,it ought to be substantiated either 
by direct testimony, or by such facts 
as afford unequivocal circumstantial ev- 
idence of it. It certainly ought not to 
be taken as true upon any slight or am* 
biguous presumptions, nor upon any 
state of facts which do not clearly, and 
indeed almost necessarily, call for such 
an inference. Now there are many 
ways in which the supposed loss may 
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be accounted for without imputing ac- 
tual fraud to the Bankrupt ; such as by 
an over estimate of the property at the 
time of taking the inventory — ^by debts 
turning out to be bad which were then 
supposed to be good— or by the gene- 
ral depreciation which is known to have 
taken place in the value of property. 
There is no certainty, nor indeed any 
high improbability, that such are not 
the true causes of the loss ; but at any 
rate, it would be too much to say, in 
die absence of all proof on the subject, 
that the loss is to be imputed, not to 
any such supposable causes as these, 
but to positive fraud and wilful miscon- 
duct on the part of the Bankrupt. 

But it is to be noticed, that the debts 
of four thousand dollars still remaining 
unpaid are some of them secured by 
mortgages on the property, and the 
property still stands as security for 
them ; so that the loss is not so great 
as has been computed. Besides, it is 
to be remembered, that in November 
1840, all the property of the partners 
was attached ; and goods and other 
personal property, estimated at $4000, 
were sold on executions in December 
1840 for about $ 1500. Here was a sac- 
rifice at once of something like $2500 ; 
and it is not too much to suppose, that 
in the shifts and turns the partners 
were obliged to make under the diffi- 
culties then pressing upon them, other 
considerable sacrifices may not also 
have been incurred. 

But looking to the inventory, I should 
form a dififerent opinion from that ex- 
pressed by the counsel, as well as from 
that which seems to have been enter- 
tained by those who made the invento- 
ry. The inventory represents the 
joint and separate assets, that is, the 
partnership and private property, at 
$13,958, and the liabilities $11,833, 
making the partners good for $2,867. 
But it is to be noticed, that to make 
out this surplus there was included in 
the account of assets a debt of $2,668 
against the old firm of Walbridge 6c 
Pearce, when it is conceded that that 
firm was insolvent at the time for at 
least $686. So that really there was 
no surplus ; and my conclusion would 
be, considering the magnitude of the 
liabilities and the nature of the assets. 



that the. partnership and the individu- 
als comjposinflr it were in fact then insol- 
vent. Such I think is the fair conclu- 
sion, especially when it is considered 
that the whole surplus made out consist- 
ed of a debt due from two of the part- 
ners themselves. 

^ As to the small amount of demands 
set forth by the bankrupt in his sche* 
dule as belonging to the firm, it appears 
that in the summer of 1840 notes to the 
amount of $2000 were turned out to 
pay Henry Gasset &; Co. and certain 
other creditors; and that in November 
of the same year, all the partnership 
accounts were assigned to Hicks and 
Dwinnel, to pay, first certain debts due 
them and certain liabilities they then 
incurred as sureties ; then to pay cer- 
tain other creditors particularly named, 
and the residue, if any, to pay credi- 
tors residing in the county of Washing- 
ton. This, it is to be observed, was an 
absolute assignment in trust to pay 
creditors, leaving no residuum whatever 
in the Bankrupt and his partners ; and 
Dwinnell testifies that enough has not 
been collected out of the accounts to 
pay even the preferred creditors partic- 
ularly named. It also appears that in 
November 1840, notes to the amount 
of $325 were assigned to Israel Dwin- 
nell and Stephen rearce, and notes to 
the amount of $350 to Shubael Wheel- 
er, to pay or secure them for signing 
notes of an equal amount ; and the bal- 
ance if any, in the hands of Wheeler, 
as well as the balance if any in the 
hands of Asa Alden, to whom it seems 
there had been a previous assignment 
of notes, was on the 5th of August 
1841, assigned to Ashael Pearce to pay 
a debt due him from the firm of $334. 
These assignments, all of which, except 
the two first, are set forth in the Bank- 
rupt's schedule, go far to account for 
the demands of the fii^m and to shew 
how they have been disposed of. 

As to the demands of the old firm of 
Walbridge 6c Pearce, the Bankrupt says 
he did not insert them in his schedule be- 
cause most of them were outlawed, and 
he considered them of no value. Novr, 
I do not see how it can be said that a 
bankrupt is guilty of fraud or a virilful 
concealment of property, by omitting 
to specify in his schedule a mass of ob- 
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flolete and worthless demands, upon 
which no action whatever can be main- 
tained. — The omission cannot be sup- 
posed to proceed from any fraudulent 
intent, or from any wilful design to con- 
ceal property, especially in this case, 
when it appears that these demands 
N were afterwards delivered over to the 
assignee under the bankruptcy. 

As to the ^oods in the store claimed 
by Dwinnell and Pearee, and the notes 
chimed as being assigned to them for 
goods taken by the bankrupt out of the 
stoie, the question depends upon the 
fact whether the ffoods and notes be- 
longed to DwinneU & Pearee, or were 
in truth the property of the bankrupt. If 
they were not the property of the bank- 
rupt, he was not bound to state them 
in his schedule, and indeed could not 
properly do so. The question, as I 
have said, is a question of fact, and 
must be decided uponthe testimony ta- 
ken in the case. 

Now, Dwinnel and Pearee testify 
that they purchased of the goods sold 
on execution in December 1840, to the 
amount of seven hundred dollars 5 that 
thej afterwards purchased about five 
hundred dollars worth of new goods ; 
that they put all the goods into the 
store, and employed the Bankrupt as 
their agent to sell them. They also 
say, that they gave public notice by ad- 
vertising in the public papers, that they 
had opened a store, and that the bank- 
rapt was their agent to transact busi- 
ness. They further say that the bank- 
rupt had no interest whatever in the 
goods, but had liberty to dispose of 
goods to purchase in the company 
debts on condition of turning out good 
notes or other property to pay the a- 
moont, and that he took out of the 
store in the course of the vear, goods 
to the amount of five hundred doUars, 
and in February 1842, delivered them a 
written list of notes amounting to sev- 
en hundred dollars in payment; a 
copy of which list is annexed to the 
testimony. They also say, that the 
notes were delivered into their posses- 
sion in February, but were afterwards 
left at the store in the care of the Bank- 
rupt to collect or secure for them. 
Some, they say, they collected and se- 
cured themselves ; and some, they say, 
never can be collected. 



Such is the testimony of the witnes-^ 
ses on the part of the opposing credi- 
tors; and as the creditors cannot be 
allowed to discredit their own testimo- 
ny, it must have its full weight in favor 
of the Bankrupt. The e&ct of the 
testimony, as it appears to me, is, to 
prove the goods to be in fact the prop- 
erty of Dwinnell and Pearee, and to 
make out a transfer of the notes to 
them before the filing of the bankrupt's 
petition ; and of course he could not 
claim either the goods or the notes as his 
property in his schedule. There is, 
then, on fairly weighing the testimony, 
no evidence to support the objection of 
wilful concealment of property. 

2. The next inquiry is, under the 
second head of objections, whether the 
bankrupt has given preferences to par- 
ticular creditors so as to preclude him 
from a discharge. And here it may be 
observed, that is unnecessary to go in- 
to any of the transactions which took 
place before the passing of the Bank- 
rupt Act, because there is no evidence 
to warrant the conclusion that any of 
the payments or transfers made before 
that time were made in contemplation 
of the passing of the law. The inquiry 
will of course be confined to transac- 
tions which took place since the pass- 
ing of the law ; and to such transac- 
tions only as have been specified «id 
relied upon as preferences, and con* 
ceming which some proof has been 
given. 

All the transactions of this character 
except one, appear to be quite free from* 
difficulty. The payments to Town, 
Pearee, and Rich, rest solely and en- 
tirely upon the testimony of the Bank- 
rupt himself, whom the creditors have 
chosen to examine for the purpose of 
proving the payments. He says that 
each of these payments was made on 
application and demand of the creditor ; 
and that being the case, and the pay- 
ments not appearing to be out of the 
ordinary course of business, they can- 
not, in my opinion, under the circum- 
stances stated in regard to them, be 
treated as fraudulent preferences. 

But thepayment or transfer to Dwin- 
neU and Pearee is presented by the 
proofs in a different aspect; and I 
confess, that with every disposition to 
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view the transaction in the most liberal 
and favorable light, I have not been 
able to overcome the difficulties which 
attend it. It is evident enough that 
both the bankrupt and his partners, at 
the time this transfer was made, were 
irretrievably insolvent. About this 
there can be no question. It is also 
the fair inference from the testimony 
that the transfer was voluntary on the 
part of the bankrupt ; for it seems that 
he not only made out and delivered the 
list of the notes to Dwinnell & Pearce 
without request, but that he afterwards 
sent the notes to them by a messen- 
ger, without any demand or solicitation 
on their part. 

The question then is, was this a pre- 
ference within the meaning of the 
bankrupt law 1 It is difficult, and in- 
deed impossible, to reconcile all the 
decisions to be found in the books ap- 
plicable to this question. In some 
cases, it is held, that a payment by a 
debtor in insolvent circumstances, vol- 
ttfUarily made, is presumptive evidence 
of a preference. In others, it is held, 
that you cannot infer a contemplation 
of bankruptcy from mere insolvency. 
I think the latter is the sounder and 
better opinion. I think that a transfer 
being voluntary and while the debtor 
is in a state of insolvency, when it is only 
of a part of his property, and does not ap- 
pear to be out of the ordinary course 
of business, is not enough. I think it 
must appear that the debtor, in making 
the transfer, though he did it voluntari- 
ly and while in fact insolvent, acted in 
contemplation of bankruptcy ; that is, in 
anticipation of breaking in his business, 
of committing an act of bankruptcy, or 
of being declared bankrupt at his own 
instance on the ground of inability to 
pay his debts, and intending to defeat 
the general distribution of effects which 
takes place under a proceeding in 
bankruptcy. A man may be insolvent, 
and yet go on with his business with the 
real hope of retrieving his afiairs, and 
with a bona fide intention and expecta- 
tion of saving himself from breaking or 
failing, and of being able to pay his 
debts ; and a payment or transfer under 
such circumstances, though volunta- 
ry, would not be a preference within 
the meaning of the law. 



But in the present case, there was 
something' more than mere insolvency. 
The Bankrupt and his partners were 
not only hopelessly insolvent at the 
time of the transfer, but they had ac- 
tually failed and stopped business. 
Their ftiilure was complete and notori- 
ous some time before. Dwinnell, 
Pearce and the Bankrupt himself, in 
their testimony, all speak of the failure 
as having been complete and irretriev- 
able. And in that condition of abso- 
lute insolvency and knoAvn actual fail- 
ure, what does the Bankrupt do 1 Why, 
instead of effecting a compromise with 
his creditors upon equal terms as to all 
he voluntarily pays certain creditors in 
full, leaving a large mass of other cred- 
itors wholly unpaid. He transfers to 
Dwinnel and Pearce, without any de- 
mand or request on their part, notes to 
the amount of seven hundred dollars to 
pay a debt of five hundred, And does 
not so much as notice or set up any 
claim against them for his fuU year's 
services as their agent. And he does 
this while under the apprehension and 
just on the eve of being committed to jail 
upon an execution in favor of one of his 
creditOTs,from which it seems, he was af- 
terwards discharged on taking the poor 
debtor's oath. He thus strips himself 
at once, of all his remaining property, 
except a mere trifle, and in about t-wo 
months after, whether more or less 
does not distinctly appear, he files his 
petition in bankruptcy. 

If a transfer of property of such an 
amount, under such circumstances, fol- 
lowed up, as this was, in a short time 
after with a proceeding in bankruptcy 
instituted by the bankrupt himself, is 
not held to be a preference given in 
contemplation of bankruptcy, with in- 
tent to defeat the equality among cred- 
itors secured by the bankrupt law, I do 
not see but that the main object of the 
law might be defeated in every case of 
voluntary bankruptcy whatever, since 
the party in every such case is at lib- 
erty to choose his own time and apply 
for the benefit of the law whensoever 
he pleases. 

It does not appear to me that the 
question is any way affected by what 
is stated to have been the agreement 
or understanding with Dwinnell and 
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Pearce. They say that the Bankrupt 
had liberty to take up goods from the 
store on his own account on the condi- 
tion of turning out good notes or other 
property to pay for them -, that is, any 
good notes or other property. There 
w]is no specific appropriation by the 
agreement of these particular notes to 
pay for the goods, but the agreement 
was general. Under it the Bankrupt 
became debtor to Dwinnell and Pearce 
for what goods he took up, and charges 
himself with from time to time, with 
the right to pay in good notes or other 
property : and Dwinnell and Pearce be- 
came his creditors, having a debt 
against him with the same rights as 
other creditors. 

Upon the whole, I do not see how 
this payment or transfer can be regard- 
ed in any other light than as an unlaw* 
ful preference within the sense and in- 
tent of the bankrupt law. The general 
character of the Bankrupt, as well as 
his deeply embarrassed condition, would 
render it more desirable as well as a- 
greeable, to have been able to come to 
a diflerent conclusion. But we must 
take the law as we find it ; and as Lord 
Ellenborough said in another case, 
whatever may be the personal wishes 
or feeling of the court, it is not at lib* 
erty to disregard established principles 
or sanction any transactions which a 
just construction of the law forbids, 
The consequence is, that a certificate 
of discbarge must be refused. 



IN THE MATTER OF DAVip BOWEf. 

Where a petition was filed on the 3rd of March, 
1843, being the day on which the act passed 
repealing the Bankrupt law.>-It wu held that 
the Petitioner had no locos standi, except to 
dismiss the Petitioi|. 

This was a petition by David Howes, 
declaring himself to be unable to meet 
his debts and engagements, and praying 
for the benefit of the bankrupt law. The 
petition was presented and filed March 
3rd, 1843 ; and it was moved that an 
order of notice to creditors and others 
be issued thereupon, to show cause why 
the petitioner should not be declared a 
banknipt. 

PrmisSf J. The act passed at the 



last session of Congress, repealing the 
bankrupt law, was approved on the 3rd 
day of March, and of course the act 
became a law and took effect as such on 
that day. As there can be no divisions 
or fractions of a day iu questions of this 
nature, the act, in construction of law, 
must be considered as having relation 
to, and as being in force from, the first 
moment of the day on which it was ap- 
proved ; and, consequently, the bank*- 
rupt law was repealed, and ceasdd to 
have any operation, except what is re- 
served to it by the proviso to the re- 
pealing act, from and after the day 
preceding. * 

The proviso, so far as is material to 
the question under consideration, merely 
declares, that the act shall not affect 
any case or proceeding in bankruptcy 
commenced before the passage of the 
act, but every such proceeding may be 
continued to its final consummation in 
like manner as if the act had not been 
passed. The effect of the proviso be- 
ing simply, to qualify and limit the en* 
acting clause so far as to save from its 
operation, and allow to be continued 
and prosecuted, such cases in bank- 
ruptcy as were commenced and pending 
before the passing of the act, that is, 
in legal consideration, as we have seen, 
before the day on which the act was 
passed ; no case or proceeding in bank- 
ruptcy is sav^d by the nroviso, except 
such as \yas commenced oef ore that day^ 

The presenting and filing of the peti- 
tion is deemed tQ be the commencement 
of a proceeding in bankruptcy : and as 
the petition in the present case was 
presented and filed, not before, but on 
the day on which the repealing act was 
passed, and so not before the passage of 
the act, the proceeding was not com^ 
inenced in time, and j^o order can be 
taken upon the petition other than to 
dismiss it^ 



Father O'Leary and Counbelloit Cua» 
RAN. — Dne day after dinner Curran said, " Re- 
vered Father, I wish yon were St. Peter.'* "And 
why, eoanBelior, woiUd you wish that I were St. 
Peter,*' asked O'Leary. « Beeaose, Kev. Father, 
in that case," replied Curran, " you would haV0 
the keys of Heaven, and you would let me in.'* 
<By my honor and conscience,'* replied the di- 
vine, ** it woald be better for yoa that I had the 
keys of the other place, for then I >eould let yoa 
out," Curran enjoyed the joke, which he odv 
mitted had a good deed of justice in it. 



in 
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IN CHANCERY. 

Before the Hem. Rsttben H.Walworth, 
Chancellor of the State of New York. 

Knowlbs v. Mc Cahlt et al. — 15 jlug. 
1843. ^ 

MZSTAKS in 001fVZTAKCI(— CONVSTAKCB BT KAB- 
BIED WOMAB. 

Where « contract wm entered into to ttmwvf e 
perticukr lot of lend, end « different lot wet 
by mistake inserted in the conveyance, the 
Conrt made a decree against the vendor to 
correct the mistake* and required him to pro- 
cure all necessary parties to join in a proper 
conveyance* or to pay such damage an might 
be sustained in consequence of the defect in 
the title. 

Where a married woman signed contracts for the 
sale of an estate* which were not acknow- 
ledged by her pursuant to the statute* so as to 
affect her interest intended to be conveyed* 
and before a conveyance was executed she 
died, leaving an infant heir. It was held that 
such contract was not binding upon her, and 
that therefore no decrae couU be obtained 
•gainst the infant heir for a conveyance. 

T&B hill in this case was filed against 
J. McCamly, the surviving husband of 
Amy McCamly deceased, and against 
Francis Amy McCamly, her infant 
daughter, to correct an alleged error 
in the description of the premises in 
two deeds given to the complainants, 
executed hy J. McCamly and his wife, 
in the lifetime of the latter. The facts, 
as stated in the bill, and as ascertained 
by the master^s reports, were as follows: 
—In 1811 David Buck the elder be- 
oame the holder in fee of lot No. 103 
in West Pultney^ by Tirtue of a con- 
Teyance of N. Warren, and continued 
such owner until the time of his death. 
He died prerious to 1832, leaving his 
•on David, and his daughter Amy, who 
afterwards married the defendant J. 
McCamly, his only children and heirs 
at law. In May, 1832, J. McCamly 
and D. Buck the younfi^er entered into 
written contracts with D. Hume and J. 
Knowles, the complainants, respective- 
ly, to sell and convey to Home the 
north one-foarth, and to Knowles the 
remaining three-fourths of the premises, 
by the name and description of ** lot 

number in West Pultney township 

in the town of Riga, known by the name 
of Buck k>t j" at the rate or price of 
f 25 per acre, payable at the times and 



in the manner in the said conveyance 
specified. And by the terms of such 
contracts, the vendors were to give to 
the purchasers respectively good and 
safllicient warrantee deeds of the pre- 
mises, within one year from the date of 
the said contracts, provided such pur- 
chasers should have paid all the pur- 
chase money due up to that time, and 
should make satisfactory security for 
the residue of such purchase money, 
by mortgages on the premises or other- 
wise. The name of Amy McCamly 
was signed to the contracts, but they 
were not acknowledged by her as re- 
quired by the statute to make them 
valid and binding contracts affecting 
her interest in the premises agreed to 
be conveyed. Nor was there any proof 
produced before the master, to whom 
it was referred, to take proof of the facts 
and circumstances stated in the bill, to 
show that she ever signed such con- 
tracts. In June, 1832, H. Brewster, of 
Riga, in the county of Monroe, who 
drew the original contracts, was applied 
to by Buck and J. McCamly, and Hume, 
one of the complainants, to draw deeds 
for the purpose of conveying the pre- 
mises to the purchasers respectively, 
according to the contracts. And he 
drew deeds accordingly, which were 
executed by Buck and J. McCamly in 
his presence, and were signed and ac- 
knowledged by Mrs. McCamly after- 
wi^ds, before a commissioner of deeds 
in Onondaga county. But these deeds, 
instead of conveying to Hume the one- 
fourth and to Knowles the three fourths 
of the Buck farm in Riga, purported to 
convey the one fourth and the three 
fourths ^ of lot number one hundred 
and twenty-three in West Pultney town- 
ship in thm town of Riga," and without 
any description of the premises, indi- 
cating that lot number 103, which was 
'' the Buck lot in West Pultney town- 
ship," mentioned in tbe contracts, was 
the lot intended to be conveyed. This 
mistake in the deeds was not discovered 
by the complainants until March, 1837 ; 
previous to which time Mrs. McCamly 
had died, leaving her infant daughter, 
her only child and heir at law, and J. 
McCamly had left the country and gone 
to Texas. David Buck, upon bein^ 
applied to by the complaiiiBiits, gave to 
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them deeds of all his interest in the lot 
described in the contracts. The infant 
defendant put in a general answer by 
her guardian ad liteniy denying any 
knowledge of the allegations in the com* 
platnants' bill, and submitting her rights, 
in the usual form, to the protection of 
the court ; and the bill was taken as con- 
fessed against J. McCamly, the other 
defendant, as an absentee. The cause 
was heard upon the bill, and upon the 
answer of the infant defeiidant, and 
upon the report of the master to whom 
it was referred to take proof of the facts 
and circumstances stated in the bill. 
0. L. Barbour^ for the complainants. 
J. Rkoades, for the infant defendant. 
Tee CHANCELLoa. — The lot intended 
to be conveyed was sufficiently des« 
cribed in the contract, by the descrip- 
tion of the lot in West Pultney town- 
ship in the town of Riga, *' known by the 
name of^ttektoi*'* although the number 
of the lot was left in blank. And if the 
deeds td the complainant had described 
it in the same manner, as the lot in that 
township known by the name of the 
Buck lot, the title would undoubtedly 
have passed to the grantees in those 
deeds, notwithstanding the mistake in 
the number of the lot. The evidence 
of Brewster, therefore, as to what took 
place at the time of the drawing of those 
deeds, and the execution thereof by 
Buck and the defendant J. McCamly, is 
sufficient not only to show, as against 
the latter, that she had executed those 
contracts, but that the terms of the con- 
tracts had been complied with on the 
part of the complainants, so as to entitle 
them to conveyances according to the 
terms of the contracts. The complain- 
ants therefore are entitled, as against 
him, to a decree correcting the mistake, 
and requiring him to convey all his in- 
terest in the Buck lot, as tenant by the 
curtesey in the estate of his deceased 
wife. And he must also procure con- 
ve5^ances of the reversionary interest of 
his daughter in the premises, so as to 
perfect the titles of the complainants 
according to the terms of his contracts, 
or mast pay them all damages they may 
Tespectively sustain by reason of the 
defect in their titles. The defendant J. 
McCamly, and all persons claiming title 
to the premises under him, must to per^ 



petually enjoined from prosecuting any 
suit or suits against the complainants, 
respectively, their heirs or assigns, to 
recover possession of the lands men- 
tioned in the contracts. 

But as the mother of the infant de- 
fendant did not execute and acknow- 
ledge these contracts, in the manner 
prescribed by the tenth seetion of the 
chapter of the Revised Statutes relat- 
ing to the proof and recording of con- 
veyances of real estate, so as to make 
them binding upon her as executory 
contracts for the sale of her interest in 
the premises, under the thirty-ninth 
section of that chapter, (1 R. S. 762,) 
there can be no decree for a convey- 
ance against the infant defendant, as her 
heir at law. To authorize a degree 
against a feme covert, or her heirs, for 
the specific performance of a contract 
to convey her lands, she must not only 
have signed the contract with her hue-, 
band, but have also acknowledged it 
before the proper officer, upon a private 
examination, apart from the husband. 
It is true, a Court of Chancery some- 
times enforces a charge created by a 
feme covert upon her separate estate in 
the hands of her trustee ; but it is upon 
the principle of the court that as to such 
a separate estate she is to be considered 
and treated as a feme sole, and the 
charge upon the estate is in the nature 
of an appointment of an equitable in- 
terest in the trust estate. {Field v. 
iSou>/e, 4 Russ. Rep. 112; Butler^ v. 
Buckingham, 5 Day's Rep. 496 ; Wright 
V. Rutler, 2 ves. jun. 576.) But where 
the legal estate is in the wife, except 
in the case of a non-resident of the 
state, her deed which is not acknow- 
ledged according to the statute is a 
mere nullity, in equity as well as at law. 
And when she joins her husband in a 
contract to convey such estate, if she 
does not acknowledge the contract in 
the manner specified in the statute in 
relation to conveyances by married wo- 
men, it must be considered in this court, 
as well as in courts of law, the agree- 
ment of the husband only. And such 
was the decision of the court for the 
correction of errors in the case of Mar* 
tin V. Dwdly, (6 Wend. Rep. 9.) 

The deeds of lot No. 123, which 
were executed and acknowledged 1^ 
36 
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Mrs. McCamly, ^re no evidences of an 
agreement on her part to convey her 
interest in No. 103, the Baker lot men- 
tioned in the contracts. Nor is there 
a particle of proof in this case, that at 
the time she acknowledged those deeds, 
she supposed she was conveying her 
interest in the last mentioned lot. 
Neither the officer who took her ac- 
knowledgements, nor the subscribing 
witness to the previous contracts, have 
been examined to show what took place 
at the time of such acknowledgement, 
or that her name affixed to the con- 
tracts was in fact written by her. Al- 
though we may conjecture, that she 
would have executed and acknowledged 
deeds of the lot she really owned, as 
readily as she did the deed of lot No. 
123, it is impossible that anyone should 
know that she would have done it. 
Therefore, if she had been competent 
to contract as a feme sole, there is 
nothing in the case that would author- 
ize the court to make a decree against 
her infant daughter upon the facts as 
they appear in the master's report. 
And as, the common law had rendered 
her incapable of conveying, or of con- 
tracting to convey, her interest in the 
premises in question, except by a writ- 
ten instrument duly acknowledged by 
her, and containing a proper descrip- 
tion of the land; no state of facts 
which could by any possibility be es- 
tablished in this case will be sufficient 
to entitle the complainants to a decree 
against the infant defendants. 

The bill must therefore be dismissed 
as to her, with costs to her guardian 
ad litem who has been appointed by the 
court to protect her rights in the suit. 
The decree is to be without prejudice, 
however, to any rights the complainants 
may have at law, against Buck or J. 
McCamly, upon the original contracts, 
for the damages they may have sustain- 
ed by the non-fulfilment thereof, if they 
shall fail to obtain satisfaction for such 
damages under the decree against the 
absentee or his property in this state. 



" I never judge from mannerg," said Lord By- 
ron, « fori once bad my pocket pieked by the 
civilcst genUemaa I tm metiritb.^ 



COURT OF COMMON PLEAS. 



Before the Hon. M. Ulshoeffes and 
Judges Inoraham and Idgus. 

The Farmes^s Bake of Camton v. Elt. 

XXPlBATIONOr FOnXIGN CHARTXK FENDING SUIT 
— ^ABATSUSNT. 

Where a snit was commenced by a foreign cor- 
poration, and pending the proceedingB the 
charter ezpired~-held that the suit d^ not 
thereby abate. 

This was an appeal from an order at 
Chambers, the main question to be ad- 
judicated upon being whether a foreign 
corporation can maintain an action in 
this state after the expiration of its 
charter. The circumstances of the.case 
sufficiently appear in the opinion de- 
livered by the learned judges. 

Charles Jtidaon^ for the plaintiff. 

D. D* Fiddj for the defendant. 

Ulshobffer, J. — This is aa appeai 
from an order at Chambers, presenUng 
the question whether a foreign corpor- 
ation can maintain an action in this state 
after the expiration of its charter, the 
action having been commenced previ- 
ously 1 By the act of 55 Sess. p. 295, 
the dissolution of a corporation by the 
expiration of its charter, will not abate 
any suit brought previous thereto. The 
order at Chambers was made on the 
supposition that this act applied to 
foreign as well as domestic corpora- 
tions, and I think the judge did not err 
in this view. Indeed the Supreme 
Court in 6 Cowen, 46, seem to have 
adopted the rule not only that foreign 
corporations may sue here, but if their 
charter be taken away, that trustees 
may be substituted to proceed in the 
action, if the foreign law requires it to 
be done. This fully recognizes the 
foreign law, and applying our own re- 
medies in obedience thereto. In the 
absence of proof of what a foreign law 
is, we may presume the common law 
to exi^t, or perhaps presume it to be 
similar to our own (1 Hill, 270,) and as 
our laws (2 R. S. p. 457) allow foreign 
corporations to sue in the same manner 
and with the same effect as domestic 
corporations, it is reasonable that the 
aot of the 55 Sess* should apply to all 
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corporations, and this too whether the 
proof is made that the foreign law Ib 
different or not, and I therefore con- 
clude that this action may he maintained. 
The order at Chamhers may properly, 
under the peculiar circumstances of the 
case, he so far modified as to allow of 
the stipulation for the Novemher term 
of this coart, on payment of the costs 
of the motion as ordered, and of $7 for 
resisting this motion. 

Ingraham, J. — By the R. S. 2 vol. p. 
457, foreign corporations may sue in the 
same manner and with the same effect 
as domestic corporations. By act 55 
Sess. p. 295, the dissolution of a cor* 
poration hy the expiration of its char- 
ter, shall not abate any suit brought pre- 
vious thereto. Taking these statutes 
together, the fair interpretation is, that 
the suit does not abate. By the last 
mentioned statute, such suits may be 
continued in the name of the corpora- 
tion, or of the trustees. I see no rea- 
son, therefore, why the motion should 
not be granted, with liberty to plaintiff 
to stipulate for November term on pay- 
ment of $10 costs of motion. 
Appeal dismissed. 



HISTORICAL OUTLINE OF THE LAWS. 

PART XI. 

RICHARD I. 

The st<atuum dies communes in bancOy 
related to the return of writs and the 
continuance of proceedings in term ; 
but as this act only gives directions 
to the justices in banco, how to fix the 
return of writs, which then issued in 
the course of the suit, it leaves it doubt- 
ful by what rule they were governed as 
to the return of origmahwrits^ and con- 
sequently as to the days of appearance 
allowed to persons summoned. Pre- 
vious to this time it appears to have been 
regulated j^y the distance the party had 
to travel. 

The trial by ordeal was abolished by 
the council in this reign, and even that 
by wager of battle much disfavored by 
law, and resorted to in cases of con- 
siderable doubt and mystery ; as in 
cases of poison, Sec, The vadiatio legis, 
or wager of law, still continued in use, 



both as to civil and criminal suits. 
The trial by jury was now approaching 
much more to its present state. 

In 1264, the £an of Leicester called 
a parliament, and summoned knights 
from each county, and burgesses from 
each borough, which was the origin of 
the House of Commons. 

Aldermen were first elected in Lon- 
don in this reign. 

The great source of legal informa- 
tion in this reign is Bracton^ written to- 
wards the end of this reign. His work 
is entitled '^ De Legibus et Consuetudi- 
nibus Angliee." He ^vas appointed jus- 
tice in eyre by Henry III. 

EDWARD I. 

This King has been sumamed the 
English Justinian, and in the opinion of 
Sir Matthew Hale, the general scheme 
of our law, as it now is, dates its origin 
from him. 

The 3 Edw. 1 Stat, of Westminster, 
c. 29, (a. p. 1275,) inflicted penalties on 
anjr Serjeant, pleader, or other, for de- 
ceit or collusion in the King's Court. 

The following statutes were also 
passed authorizing the appointment of 
attorneys— 3 Edw. 1, c. 42} 6 Edw. 1 
c. 8 ; 13 Edw. 1, c. 10. 

Statutum wcdlicB. — This statute, which 
was passed in the 12th year of this 
reign, was for the purpose of introduc- 
ing the English Law into Wales, on the 
conquest of that kingdom by Edward. 

The statute 12 Edw. 1, was passed, 
by which the hundreds were made 
answerable for all robberies committed 
in the day time. 

Qt*o warranto, — Two statutes of this 
name were passed in the 18th year of 
the reign of this king, for the purpose 
of enquiring into the titles by which 
franchises and liberties were claimed, 
many of these having been taken pos- 
session of during the two preceding tur- 
bulent reigns : the means by which this 
inquiry was effected, was by a writ of 
quo warranto. As this proceeding was 
much complained of, the king made a 
statute in favor of such as held their 
franchises before the reign of Rich- 
ard I. 

Stat de falsa mofieta was enacted in the 
27th year of this reign, for the purpose 
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of protecting the coin of the realm, 
which had become much deteriorated by 
clipping, adulteration, the introduction 
of vast quantities of base coin from 
abroad, and various other means. Per* 
sons paying it, or having it in their 
possession, were liable to the forfeiture 
of their lives and property ; they were 
also not allowed to be bailed. 

The Stat. Westm. 2, was pass- 
ed in the 13th year of this reign, im- 
posing restrictions on the alienation 
of land, one principal provision of which 
was, that the will of the donor, accord- 
ing to the form of deed of gift manifest- 
ly expressed, was to be observed, so 
that they to whom the land was given 
under certain conditions, were to have 
no power to alien it, but it was remanere 
to remain ; or as it is now termed, to 
descend to their issue after their death, 
or to revert to the owner or his heir in 
the failure of the issue. The estate 
created by this statute, being but a lim- 
ited one, was called fcedum tailiatum^ or 
an estate tail, from the French, tailler^ 
to cut, because this estate was as it 
were, cut out of the whole. 

This statute was also provided to 
meet the practice of alienation to reli- 
gious houses, by suffering judgment to 
go by default in a collusive suit brought 
against the parties so bestowing their 
property. If, upon inquiry, thia was 
found to have been the case, the land 
so obtained was to be forfeited. 

Modus levandi fines. — This species 
of conveyance, which preserved all the 
forms of a real suit, was effected by a 
Serjeant, or counter, saying : Sir Jus- 
tice couge d'Accorder, that was pray- 
ing the licentia concordandi. The jus- 
tice then enquired " Que donera V To 
which he was answered, " Sire Robert 1" 
naming one of the parties. When they 
had agreed upon a sum to be paid to 
the king, then the justice was to say 
" criez la pees ;" that is, rehearse the 
concord ; upon which the serjeant said, 
" the peace, with your leave, is such, 
that William and Alice his wife, who 
are here present, do acknowledge the 
manor of B., with its appurtenances 
contained in the writ, to be the property 
of Robert, come celle qu^ il ad de lour 
doTie^ (as that which he hath of their 
gift,) to have and to hold to him and 



his heirs of William, and the heirs of 
Alice, as in demesnes, rents, seignio- 
ries, courts, pleas, &c." No fine was 
to be levied without an original writ, 
returnable before four justices. The 
presence of the parties, their being of 
full age, and out of prison, was also 
necessary, as this species of convey- 
ance was of very great force, and bind- 
ing in its nature. 

The statute of quia emptoreSy passed 
in the 18th year of this reign, required 
that those who purchase lands and 
tenements of the fees of great nien, 
should hold of the chief lord, for 
the same services as the feoffor had 
done. 

The statute Westm. 2, since distin- 
guished by the appellation of the statute 
of JSTisi PHuSy ordained that two jus- 
tices sworn should be assigned, before 
whom, and no others, shoidd be taken 
all assizes of novel disseisin^ tnort d'an- 
cestoTy and attaints ; and that these jus- 
tices were to associate to themselves 
one or two of the discreetest knights o{ 
he county into which they came. The 
^ssizes were to be taken three times in 
the year instead of once, as heretofore 
was the practice. Also, that the suitors 
might be spared the expense and trou- 
ble of coming up to Westminster with 
their witnesses, provision was made 
that causes should be heard there, only 
in case the justices failed to come into 
the county, which not being at that 
time so regularly established as it was 
afterwards, gave rise to the insertion of 
the clause, ^* Nisi justiciarii prius ad 
parties illas venerint," and also gave 
the name of nisi prius to all trials in 
civil suits in the eyre. From this time 
all trials not requiring great examina- 
tion were heard at nisi prius ; in mat- 
ters of great weight or difficult, they 
were tried before all the judges of the 
court, at Westminster, afterwards call- 
ed trial at bar. 

In this reign, we read, fo% the first 
time, of justices ad audiendum et ter- 
minendnm, that is of oyer et terminer^ as 
it was afterwards called. 

As a further improvement on the ju- 
dicial proceedings of these times, justi- 
ces of assize were constituted justices of 
goal delivery, so that prisoners might 
have a speedy trial, and net be detained 
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in prison longer than was needful. This 
was instituted in the 27th year of this 
reign. 

The first mention we have of the 
court of the steward and mar shall was 
in this reign, where it had jurisdiction 
of criminal and personal actions within 
the bounds of the household, for twelve 
miles, wherever it might be. 

By the stat. Westm. 2, the king 
granted that they might appoint a gen- 
eral attorney for prosecuting their suits 
at any time. By this act, which reliev- 
ed the parties suing from much trouble 
and expense, the king gave up the fees 
usually paid for a special commissioner 
to appoint an attorney. 

The statute of champerty^ passed in 
the thirty -third year of the reign of Ed- 
ward I., was for the purpose of restrain- 
ing a practice which had sprung up of 
upholding quarrels, to the disturbance 
of public justice, termed maintenance, 
and that o( champerty, from campi par- 
titio, that is, a sharing of the spoil. 

Several other statutes were also 
passed against barretry, which signi- 
fied taking and keeping possession of 
houses, lands, or goods, on false pre- 
tences ; against conspiracy ; embracery 
or false informers ; collusion or deceit, 
which was, when one, in prosecuting 
a suity attempted to deceive the court 
or party. 

By the stat. Westm. 2, the ravish- 
ment or taking awjty of wards, was 
punished with two years' imprison- 
ment, even if restored unmarried. By 
this statute, an heir, in the event of the 
guardian doing anything to his disinhe- 
rison, if he were not able to do it him- 
self, might sue her prochein ami, which 
was done by writ of novel disseisin. 

By the statute 1, Westm. many pro- 
visions were made for preventing un- 
necessary delays' in prosecuting a suit 
by shortening the process, lessening 
the number of essoins, &c. 

A writ of dower was ^ven by the 
statute Westm. 2, c. 4, m favor of a 
widow, when it was objected to her that 
her husband lost the laud by judgment. 
If, on enquiry, it was found that he lost 
by default, and that he had a right to 
the land, the widow might recover her 
dower. 

A writ of waste was given by the 



statute Glouc. against a tenant pur le- 
gem ^nglia for term of life or years ; 
also, a writ of entrepemem, signifyii^ a 
laying bare the trees, was given against 
any tenant comitting waste, pe^tJen^e lite. 
By the two statutes of Westm., several 
provisions were made on the subject of 
distresses to remedy the various abuses 
to which they were exposed. 

In the 11th year of this reign, the 
statute of Acton Bumeli was passed, 
which provided that where a merchant 
wished to secure his debtor before the 
Mayor of London, York, or Bristol, 
there to acknowledge the debt, and the 
day of payment, the recognizance was 
to be entered on the roll by the clerk, 
who was to make a written obligation, 
to which the seal of the debtor was 
affixed. If the day of payment were 
not kept, the goods were to be sold, or 
in the event of their failing, the body 
of the debtor was to be taken. Of a 
similar nature was the statute of mer- 
chants, with the addition that the lands 
of the debtor might be taken until the 
debt was wholly levied ; upon which 
the well known writ of extent was af- 
terward formed. The creditor enter- 
ing this recognizance, and holding the 
lands in execution, was termed a tenant 
by statute merchant. On the statute 2 
Westm. a writ of eligit was grounded, bv 
which the creditor was to hold the half 
of the lands, until payment of the debt 
and damages, who was afterwards 
termed a tenant by elegit. It was ne 
cessary that all these writs should be 
issued within a year and a day ; but in 
case this was omitted, a writ of scire 
facias was awarded, commanding the 
sheriff to direct the party complained of 
to shew cause why execution should 
not be done, in the event of his not do- 
ing this, the sheriff was to issue execu- 
tion. 

Fleta sen Commentarius Juris ^ngli- 
cani is supposed to have been written 
by one of the judges of this reign, dur- 
ing his confinement in the Fleet, from 
whence its title. 

A small French tract under the name 
of Britton, may be reckoned among the 
legal works pnblished in this reign. Its 
author is doubtful, and it is much upon 
the plan of Bracton, with some new 
matter added. - 
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The Summa Magna, and Summa 
Parva, which treats principally of the 
ancient forms of pleadings in essions 
and defaults, was most probably written 
by Randulph de Hengham, chief justice 
of the King's Bench, in the 6th year of 
the reign of Edward I ; also two other 
works, entitled Summa jtuHcandiessonia, 
and Summa qua decitur quod sit necea- 
sarium. 

A summa or abridgement was also 
written by Gilbert de Thoenton, chief 
justice in the 18th year of this reign. 

The salaries were still very smdl : it 
is mentioned that the chief justice of 
the bench in the 7th year of this reign 
had but 40/., and the other justices but 
40 marks per annum. 

In 1293, the king summoned the king 
of Scotland, to answer the complaint 
of Magdulph, for debt, and he pleaded 
his own cause in Westminster Hall. 

From the year 1223, there was an un- 
interupted series of parliaments down 
to the present time. 

A law was made, that no tax should 
be levied without the consent of the 
knights, citizens, and burgesses in par- 
liament. 

Slaves, long an article of exportation 
from England, ceased to be so towards 
the latter part of this reign. 

Serjeants Tservientes) were probably 
long before this reign, although there 
is no mention of them until then. 

Apprentices, that is students in the 
law, are also spoken of about this time. 

The dat^s of the principal statutes 
relating to the law, passed during the 
reign of Hen. III. and Edward I. are: — 

9 Hen. 3, stat. 1, Magna Carta 1224.* 
Stat. 2, Carta de foresta. 
20 Hen. 3, stat. of Merton, 1235-6. 

c. 10 Attorneys. 
52 Hen. 3, stat. Marlebridge, 1267-9. 

3Edw. 1, stat. Westminster, 1257. 

c. 25, 28, 33, Maintenance, 

Champerty, 
c. 29, Deceit, Serjeants, &c. 
c. 46, Justices. 

6 Edw. 1, stat. Gloucester, 1278. 

9 Edw. 1, stat. Mortmain, 1281. 
13 Edw. 1, stat. Westmmster. 



c. 1, De donis, 1285. 

c. 10, Attorneys. 

c. 49, Champerty. 
18 Edw. 1, stat. Quia emptores, 1289-90. 
27 Edw. 1, Justices of Goal Delivery, 
1299. 



a^ngltsl) (i.aQC3. 



* Magna Carta, though first passed in the reign 
of John> is classed among the statntes of Henry 
the 3d, when it was confirmed. 



IN THE EZCHBQUm. 

(8ITTINOB AT JOSl PMU0.) 

Before the Right Honorable Lord A- 

BlIiGER. 

Mason v. BaiDLBT — May 25th, 1843. 

nOMISSOBT VOTE.— CUBZTXXf ALTUUkTIOir.— 

PLBAS. 

Where a party has made a pxx>miB8or7 note with 
others, as sureties for a third person, and an 
alteration takes place by striking out the name 
of one of the sureties, it is not a good plea 10 
an action that the defendant did not make tke 
note, but sach defence must be pleaded swd- 
ally. 

This was an action on a promissory 
note, against the defendant as maker. 
A verdict having been found for the 
defendant, Worthy obtained a rule to 
shew cause why the verdict on the first 
issue should not be set aside and a ver- 
dict entered for the plaintiff with je50 
damages. 

Pashley shewed cause against the 
rule. The question arose on the plea 
that the defendant did not make the 
note. It ap»peared in evidence that the 
note was signed by a number of per- 
sons, sureties for the principal. On the 
faith of that agreement the defendant 
signed it. It appeared to be not 
duly signed by all parties, and amongst 
the rest by a person of the name of 
Jephson. When the note was pro- 
duced, it ^peared that Jephson's name 
was cut off. It was objected that the 
note was vitiated by the removal of the 
name, and accordingly that on proof of 
the vitiation the note was not receiv- 
able in evidence. P^oe'^case, 11 Bep. 
286 ; Matthewson's case, 5 Rep, 33 a ; 
Collins and Prossety 1 B. and C. 683 * 
Brewerton^s c^ae, 6 Rep. 2 a; Masta- 
V. MUler, 4 T. R. 320 ; Com v. Cojv 
wdl, 2 C. M. & R. 291 1 Calvert r 
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Baker, 4 M. & W. 417 ; HemmingmA 
Trtnny, 9 A. & E. 926 • Byles on Bills, 
an unreported ease, 24^, 4th Ed. ; 
Joknson V. Dodson, 2 M. & W. 657 ; 
Buucmurt y. Hayes, 5 M. & W. 456 ; 
Eastwood T. Kenyon, 10 A. ds E. 501. 

Worfley was not called on by the 
Court. 

Abinqss, C. B. — ^You are entitled to 
the rule, because there is no proper 
plea raising the defence. Upon the ge- 
neral issue you prove that the precise 
note you declare upon was signed by 
the defendant. It is a joint and seve- 
ral note. It is a difiereat question 
from striking out the name of one of 
the sureties. 1 do not see, on the ge- 
neral issue, how the question cian arise. 
Pa&ke, B. — ^I also think, that in this 
case the rule must be absolute. If the 
alteration vitiates the instrument, ac- 
cording to the authorities the4|uestion 
is, whether that defence is available 
under the plea that he did not mdke 
the note. The note when produced, 
agrees with the note in the declaration, 
There is no objection on the ground of 
variance ; the real objection is, that the 
defendant made the note and was bound 
by it, his liabilities had been put an end 
to, by striking out the name of one of 
the parties jointly and severally liable. 
I think that that defence ought to have 
been pleaded specially. In an action on 
a guarantee, two or three terms ago, 
the Court laid down the law in the 
same way. I think the general issue 
cannot he supported where the altera- 
tion is not such as to cause a variance. 
It becomes a question whether the al- 
teration put an end to the liability 
which at one time attached. If so, that 
ought to have been pleaded specially. 

Gnmeyj B., and Rolfe, B., concurred. 

Rule made absolute. 



MOOT POINTS. 
Sajcitbl Owen, Esq., 

SDITOB OF THE LEGAL OBSSaVXR. 

Sib : — I was pleased to notice that 
you have introduced a Moot Depart- 
ment in the last number of the Legal 
Observer ; I have no doubt that it will 
contribute materially to render that pub- 
lication interesting to. law students, 



while at the same time it will stimulate 
them to greater diligence in the pursuit 
of their studies. 

Induced, by an anxious desire to sus' 
tain such a department in your work, I 
have ventured to submit the following 
answer to the question proposed in your 
last. M. 

I need not here repeat the question,* I 
therefore proceed immediately to a con* 
sideration of the case as presented in 
the last number of the Legal Observer. 

1st. I will endeavour to ascertain the 
effect of the proceedings under the 
statute 2. R. S. 513. s. 28. 

By the 43d section it is declared that 
whenever a warrant shall be issued (in 
the cases provided) for the removal of 
any tenant, the contract or agreement 
for the use of the premises if any such 
exists, and the relation of landlord and 
"tenant between the parties shall be deem- 
ed to be canceUed and annulled. 

In the act regulating ejectments for 
non-payment of rent, 2 B. S. 506, s. 35, 
it is declared that in case the rent and 
arrears and full costs are not paid in six 
months after judgment executed, the 
lessee and his assigns shall be barred 
and foreclosed from all relief in law 
and equity, (except for error in the pro- 
ceedings,) and the lessor or landlord 
shall from thenceforth hold the demised 
premises free and discharged from such 
lease. 

Whether the legislature in giving the 
more sununary remedy intend to bar re- 
lief in law and equity, by declaring the 
contract annulled, is not clear. I am 
aware that neither the jurisdiction of 
equity, or that of the Supreme Court 
(3 Hill 52) will be taken away by impli- 
cation, but I insist that neither can en- 
force a contract declared by statute to 
be void, especially when the emphatic 
words are used, ^^ It shall be deemed to 
be cancelled and annulled." 

A writ of error might be brought, 
in cas^ of irregularity, but none is com- 
plained of — the forfeiture is therefore 
complete. 

2d. But supposing the subject to be 
yet open to discussion, what would be 
the result of an application to the courts 
for relief. 

^ S^e ante^ p. 269. 
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Here is a contract, and no objection 
to its validity. Courts may construe a 
contract so as to give effect to the in- 
tention of the parties so far as that ap- 
pears, but will not make a new contract 
for them, 2 Wils. and Shaw. 37. 16 East 
71. 26 Wend. 59. 

All are familiar with the rule of law 
which obliges a tenant to pay rent after 
the premises are destroyed by fire, un- 
less otherwise provided in the lease. 
And equity will not relieve, because in 
his contract the tenant might have pro- 
vided for such contingency if he had 
chosen. And the law presumes an in- 
tentional general liability where he has 
made no exception, 2 Story on Equity, 
116. 

In 1 Chitty's General Practice, 288, 
it is si^id that though courts formerly 
inclined against forfeiture, now the more 
correct rule is that covenants and 
clauses of re-entry are to be fairly con- 
strued and given effect to according to 
the apparent intention of the parties 
precisely as other contracts. 

Upon the ordinary rules of construo- 
tion, and especially upon the principle. 
** Verba fortius accipiuntur contra pro 
ferentem," the forfeiture ends the con- 
tract, the lessee forfeiting the improve- 
ments and the lessor the rent. This 
may have been the intent of the legis- 
lature. 

3d. Assuming the forfeiture to be 
complete, what is the remedy 1 In 9 
Paige 430, it is said by the Chancellor 
that the landlord may after re-entry re- 
cover in an action of debt a covenant for 
the rent accrued and due before the 
demise laid in the declaration in an 
ejectment suit, see 8 Paige 353, 11 
Mass. R 2, 493,'and Justice Sutherland in 
l,Wend. R. 137, suggests trespass as for 
mesne profits as a remedy to recover 
rent accruing after forfeiture. 

On the other hand if the land is for- 
feited so are the improvements and 
buildings. 1 Hen. Black 259, 3 John 
R. 469, 2 Kent 334. 

If the landlord should sue for mesne 
profits it is suggested that the value of 
improvements might be set off, 2 John's 
cases, 441, but as Chancellor Kent ob- 
serves this is an extra judicial dictum, 
and (unless periiaps in equity) no bal- 
ance could be certified in favor of the 



tenants for the excess in value of the 
improvements Beyond the rent. 

4th. But to answer more directly the 
question proposed — 

I am inclined to believe that the only 
relief is in equity for compensation for 
the improvements — ^this would bring 
the whole equities of the case before 
the court, and then the arrears of rent 
might be deducted from the value of 
the - improvements and the landlord 
obliged to pay the balance — ^upon the 
principle, that he who is allowed to 
enjoy an estate and make improvements 
is in equity entitled to remuneration for 
such improvements. 4 Bibb R. 197. 1 
Marshall R. 246. 1 Mon. R. 230. 

A bill in equity for such compensation 
must be filed in ten years after the for- 
feiture, whenever that occurred. 2R.S. 
229, 8. 52. 

In conclusion I would remark, that 
Mr. Chitty in 1 General Practice, 471 to 
480, has made some excellent sugges- 
tions on drawing ieases and given an 
outline of what ought to be stipulated. 



CouET OF Chakcery, — His Honor the 
Assistant Vice Chancellor Sandford, by 
appointment of the ChaneeUor, will 
hold a term at Auburn, on the 4th 
Monday of October instant, for the 
hearing of the following causes : — 

1. All calendar causes pending in the 
7th circuit. 

2. Calendar causes of the 2d and 4th 
classes pending in the 6th circuit, 

3. Second and fourth class causes 
pendin? before the Chancellor, in which 
the solicitors on both sides reside 
within fifty n^iles of Auburn. 



To CoRBESFONrEKTs.— We have been com- 
pelled to crowd oat several advertisements in this 
number, they will however appear in our next, 
which wiU contain an additional advertisiDg leaf. 

If '< Jurist" will alter the case so as to pre- 
sent the real point in issue we will insert his 
conamunieation. 

Our Travelling Agent for the South will leave 
New York in about a month, when we will in- 
struct him to comply with the wishes of our 
friends in that qnaiter. 

Our lUinou} correspondent must not forget his 
promise. 

We should like to hear Again from PensacoU. 
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FRESVMFXION OF SURVIVORSHIP. 

DECISXOKS OF THE ENGLISH ECCLESIASTICAL 
COUETS. 

J?, and B, embark in the same vessel 
for the Cape of Good Hope ; the vessel 
sails and is never more heard of. By- 
reason of the consanguinity, or affinity, 
of the parties, it becomes necessary, in 
order to distribute their property, that 
it should be determined whether either, 
and if either which of the two, ought to 
be presumed to have been the survivor : 
by what means, and upon what princi- 

Efes, shall this question, which, in the 
mguage . of Mr. Fearne, seems to 
mock every effort of human ingenuity, 
be solved. 

The civil law was singularly compre- 
hensive and particular upon this sub- 
ject, (see Digest, lib. 34, de Commoci- 
entibtts,) and though it adopted the 
principles of presuming the original 
owner of the property in litigation to 
have survived, it nevertheless, in cer- 
tain cases, had recourse to presump- 
tions arising from the comparative 
strength of the parties : thus if a mo- 
ther an^ son perished together by ship- 
wreck, the son, if adult, was presumed 
to have survived her, (Digest, lib. 34, 
t. 22) ; but if of tender age, to have died 
in her lifetime (ib. tit. 5, ^. 23.) 

The French code (art. 720, et stc.) is 
no less explicit upon this subject than 
the Roman ; it declares that where the 
circumstances of the event are such as 
to preclude a more certain principle of 
decision, the judgment is to be guided 
by the strength of the age and sex of the 
lost individunls ; and the relative pro- 
portions of strength it afiects minutely 
to ascertain, providing that where the 
presumption is dependent upon age, 
persons who have not attained the age 
of fifteen years, or who have passed ' 
37 ' 



that of sixty, shall be supposed to have 

{>re-dec eased persons whose periods of 
ife are between these ages : and that 
persons under the age of fifteen years 
shall be presumed to have survived 
those whose age exceeds sixty. For 
cases, however, in which the special 
rules as to age are insufficient to deter- 
mine the question, a general rule is pro- 
vided, declaring that when the sex of 
each is the same, the younger shall be 
presumed to have survived the elder. 

The imperfection of these rules of 
the Code Napoleon is glaringly mani- 
fest ; the presumptions made in obedi- 
ence to them must as frequently con- 
tradict the hidden truth as accord with 
it. AU other considerations than those 
of age and sex seem prohibited, for 
though attention is first required to be 
given to the *' circumstances of the 
event {du faity^ it would seem that 
that expression, correctly interpreted, 
includes only facts occurring at the 
time of the accident, and not the usual 
bodily status, far less the acquired 
powers of the parties ; and this is con- 
firmed by the fact, that in case of fail- 
ure of such ^' circumstances," the judge 
is required to recur to the strength of 
the age and sex, which would them- 
selves be according to the contrary con- 
struction, "circumstances du faii.^^ 
The consequence of these rules, there- 
fore, must be, that a court is bound to 
presume, that a weak unhealthy youth 
of sixteen, has survived a robust man 
of thirty, and that a hale man of sixty 
years has been survived by a child of 
seven, nay, according to the literal con- 
struction of the articles, by an infant at 
the breast ; at least if this latter con- 
struction be improper, the undetermi- 
nate and ambiguous nature of the pro- 
visions have given it the same title to 
reception in this instance as in others, 



282 



THE NEW-YORK LEGAL OBSERVER. 



Decisions oi the English Eeelesiastical Conrts. 



to which it must clearly be applied. It 
may be further remarked, that the code 
in no case admits a presumption that 
the female sex may survive the male, 
but supposes that a strong woman in 
the prime of life struggles with less 
energy against her fate, than a decrepid 
octogenerian dotard of the opposite 
sex. Moreover, even in eases where 
neither of the parties is subject to ex- 
traordinary infirmity, it cannot be 
doubted that the supposed survivor 
must often have pre-deceased his com- 
panion, for where health and strength 
are equal, survivorship must depend 
either upon acquired skill, or upon ac- 
cidents with which a court can by no 
means become acquainted, and never 
upon the established criterion, namely, 
a few years diflerence in age, and where 
strength is through difference in age, 
unequal, though it be reasonable to sup- 
pose that men between twenty and 
forty, survived men between forty and 
sixty, it is nevertheless directly at va- 
riance with natural presumption to sup- 
pose, that the former class of persons 
were survived by youths between fif- 
teen and twenty. 

It is, therefore, not to be regretted 
that such provisions as these have 
never been adopted in this country. 
The English laws are indeed peculiarly 
indefinite in this respect^ a circum- 
stance which may perhaps be ascribed 
to the nature of their origin and forma- 
tion. So profoundly silent were they 
upon this head, that in the case of Ge- 
neral Stanwix, (Feame's Posthuma, and 
S. C. nom. R. y. De Hay, 1 W. Bla. 
640,) which was believed to be the first 
in which the question arose, Lord 
Mansfield declared that there was no 
legal principle M^on which he could de- 
cide it, and accordingly he recommend- 
ded a compromise, which was effected. 
(Per Sir W. Scott, in Wright v. Jf ether- 
wood, in note to Taylor v. Diplock^ 2 
Fhill. 201, and in S. C. 2 Salk. 593* n.) 

Since this case, however, the ques- 
tion has repeatedly arisen, and the 
courts have round it necessary to adopt 
some principle of decision ; and though 
no certain and comprehensive principle 
seems yet to have gained the autho- 
rity of a role, the cases tend strongly 
to approximate our law to that detailed 



in the digest. The ecclesiastical courts 
have from the nature of their jurisdic- 
tion, been more frequently subjected to 
the necessity of encountering the diffi- 
culty than the temporal. 

The first direct case in those courts 
was Taylor v. Diplock, 2 Phill. 201, 
which came before Sir John J^icholl in 
the Prerogative Court, in the year 1815 ; 
there a husband, having by his will ap- 
pointed his wife his executrix and resi- 
duary legatee, was drowned in the 
same vessel with her ; Sir John Jficholl 
granted administration to the husband's 
effects to his next of kin in preference 
to those of the wife, saying, the burthen 
of proof lay in the latter to show that 
the husband left a residuary legatee, 
and that the presumption of law was in 
favor of the parties on whom the law 
would throw the right ; and he referred 
to the civil law as making the same pro- 
visk>n, ^Dig. lib. 34, t. 9, s. 3). The 
learned judge, however, after referring 
to the strength and active habits of the 
parties respectively as shewn by the 
evidence, used the following remark- 
able expression : ^^ looking to their com- 
parative strength, there is nothing to 
take away the ordinary presumption 
that a man was likely to survive a wo- 
man in a struggle of this description, 
still less is there anything to prove the 
contrary." 

It is observable that in the preceding 
case, two principles of decision were 
referred to by the court ; firstly, that of 
throwing the onus of proof of survivor- 
ship upon the representatives of the 
party, who would never have had any 
interest in the property in litigation if 
he or she were not the survivor ; and 
secondly, of drawing a presnmption 
from the relative strength and habits of 
the parties ; the second, indeed, did not 
seem to have been used, even as an 
auxiliary, but was referred to merely 
for the purpose of shewing, that even if 
(as had been urged at the bar) it were 
the proper principle of decision, it 
would require him to pronounce the 
same judgment as the former ; both 
principles, however, were treated as 
proper for application in suitable cir- 
cumstances, and it may be remarked 
thai the exanople cited from the Digest 
may be attributed to either principle, 
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the former being in terms referred to, 
and the latter being applicable to the 
case, and elsewhere recognized by the 
same law in a statement of the same 
example. (Voet in loc. D. 23, 4 ; 26 
Domat in loc). 

The question again arose as between 
husband and wife, in Colvin v. H. M. 
Proctor Generalj 1 Hagg. 92, Prerog. 
1827, and administration to the hus- 
band, who was a bastard, was granted 
by the court to one of his creditors, 
saying, that "the prima facie presump- 
tion of law was that the husband sur- 
vived." 

Again, it arose in Goods of Murray, 1 
Curt. 596. Prerog. 1837, where admi- 
nistration to the husband was granted 
by Sir Herbert Jenner as to a widower, 
" there being nothing to shew that the 
wife saTyived, aud her next of kin con- 
senting." 

In these cases, as in Taylor v. Dip- 
locky both of the principles above-men- 
tioned concurred in supporting the de- 
cision pronounced, it was therefore un- 
necessary for the court to declare to 
which of the two preference should be 
given in the event of their conflicting. 

In Goods of Sdwyn, 3 Hagg. 748, 
Prerog. 1831, which though earlier in 
date, has, on account of its peculiarity, 
been postponed to the case last stated, 
husband and wife had perished toge- 
ther nnder similar circumstances, he 
haying appointed her his executrix " if 
living at his decease," the court grant- 
ed probate of his will to executors sub- 
stituted " in the event of her dying in 
his lifetime," sayifig, " in the -absence 
of clear evidence it has generally been 
held that both died at the same mo- 
ment, and it was so held in Taylor v. 
Biplock ;" and further, " without going 
into the general presumption that the 
husband was the sth>nger, and there- 
fore survived, the intention is so clear 
that whatever may be the construction 
in other eourts, I shall decree probate 
to the substituted executors in common 
form, the next of kin (i. c. of ths wife) 
not opposing, and having power here- 
after to call in the probate and contest 
thepoint." 

The question arising in this case was 
one of peculiar nicety, and bore a strong 
resemblance to one which came before 



Sir William Wynne, in Wright v. JVe- 
therwoodj before referred to, where that 
learned judge held that a man who was 
drowned together with his wife and 
their child, had neither wife nor child 
(that is of his second marriage) living 
at his death, and therefore that a will 
executed by him during a former mar- 
riage, was not revoked by his subse- 
quent marriage and birth of issue. ' 

It is to be observed, that in Goods of 
Sdwyn as well as in Colvin v. H. M. 
Proctor General y and Goods of Murray^ 
both of the principles mentioned by Sir 
John Jficholl in Taylor v. Diplock, 
tended to the same judgment ; at last, 
however, it became necessary, in a case 
where they were at variance, to deter- 
mine which of the two should over- 
rule the other. In SaUerthwaite v. 
Powell^ 1 Curt. 705, husband and wife 
having been drowned together, the 
question was, whether administration 
to the wife's effects should be granted to 
her next of, kin or to the representa- 
tives of her husband. The dictum of 
Sir John J{icholl with respect to the 
ordinary presumption being that a man 
would survive a woman, was pressed 
upon the court, but Sir Herbert Jenner 
said, ^' it appeared to me that this point 



was settled 



principle has been 



frequently acted upon, that, where a 
party dies possessed of property, the 
right to that property passed to his 
next of kin, unless it he shewn to have 
passed to another by survivorship* Here 
the next of kin of the husband claims 
the property which was vested in his 
wife 5 tktit clam, must de made out ; it 
must be shewn that the husband survived. 
The property remiains where it is found 
to be vested, unless there be evidence to 
shew that it has been divested. The par- 
tie? in this case must be presumed to 
have died at the same time, and there 
being nothing to shew that the husband 
survived his wife, the administration 
must pass to her next of kin." 

The primary and over-ruling prin- 
ciple established by these decisions in 
the Ecclesiastical Courts, seems most 
rational and satisfactory. It must be 
confessed, however, that the judgments 
delivered in propounding the doctrine 
do not exhibit the desirable precision ; 
nor indeed are they uniformly consist- 
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ent 5 for the court, not coBtent with de- 
claring that where a person dies pos- 
sessed of property, that property will 
devolve upon his next of kin, (t. e. those 
clearly surviving him), unless it he 
proved to have passed to another hy 
survivorship, has sometimes added, that 
the possessor of property must he pre- 
sumed to have been the survivor, and 
sometimes, that both parties must be 
presumed to have died together ; and 
thus the more natural and satisfactory 
reason has been obscured, and absurd 
results may ensue 5 for if the former 
presumption be adopted, namely, that 
the possessor of property survived, 
then the court would, in the event of 
both parties being possessors of pro- 
perty, be one day determining that ^. 
survived P., and on the next that B, 
survived ^. And if the court has re- 
course to the latter supposition, viz. 
that both died at the same moment, it 
will have to enjoy the satisfactory as- 
surance, that it is continually makmg a 
presumption which is always contrary 
to the truth. 

The above, it is believed, are all the 
authorities to be found in the ecclesias- 
tical reports upon this subject. We 
shall take an early opprirt unity of laying 
before our readers the cases which have 
arisen since that of General Stanwix, 
in the temporal courts. 



PROPERTY OF MARRIED WOMEN. 

The following summary of the law 
with reference lo the doctrine of the 
separate estates of married women, from 
the notes of a learned lecturer, will no 
doubt prove acceptable to our readers. 

AS TO K£STBICT10K AGAINST ALIENATION. 

PyhuB V. Smithy 1 Ves. jun. 189 ; 3 
Bro. ch. Ca. 840 ; Witts v. Dawkins^ 12 
Ves. 501 ; Brown v. Lake^ 14 Ves. 302; 
Parkes v. White, 11 Ves. 222. 

CA8£9 AGAINST ANTiaPATION. 

Sockett V. Ray. 4 Bro. Ch. Ca. 433 j 
Brandon v. Robinson^ 1 Bose, 197 ; 18 
Ves. 429 ; Jackson v. Hohhouse^ 2 Mer. 
488 5 Ritchie v. Broadbent, 2 Jac. & W. 
456. 



WHERE RESTRICTION CEASES 
RXniBAND. 



ON DEATH OP 



Jones V. Salter, 2 Buss. & M. 208; 
Barton v. JBmcoe, Jac. 603; Jfewtonv. 
Reid, 4 Sim. 181 ; Brown v. Pocock, 5 
Sim. 163 ; 2 Myl. & K. 189 ; Knight v. 
Knight, 6 Sim. 121 ; Benson v. Benson, 
6 Sim. 126 ; Woodmeston v. Walker, 2 
Buss. & M. 197 ; Tullett v. Jlrmstrong, 
iBeav. 1 ; 4 Myl. & K. 390. 

See also, American decisions, Hark- 
ing V. Coolter, 2 For. 263 ; Hamilton 
V. Bishop, et al. 8 Yer. 33; Jaques 
V. Methodist Ep. Church. 17 Johns. 
Bep. 548; Carroll v. Lee, 3 Gill & 
Johns. 504. 

The following propositions as to per- 
sonal property may be deduced from the 
cases : — 

1. Where property is given to the 
separate use of a married woman, equity 
considers her as h feme sole. 

2. If no trustees are appointed, equitv 
will supply them. The husband will 
be declared a trustee for her benefit. 

3. If the woman be unmarried at the 
time, the trust will operate when sub- 
sequently married. ' 

4. A married woman may be re- 
strainoi, though the prohibition is in- 
valid if annexed to the gift to a man. 

5. If property given to a marrid wo- 
man be not restrained, she may dispose 
of it by gift in her life-time, or hy 
will. 

6. If given to a married woman, the 
restraint will cease when discovert, by 
the death of her husband. 

7. If given to an unmarrid woman, 
the restriction is inoperative as long as 
she is single: but if she do. not exer- 
cise the power when re-married, the 
property will again be restrained. 

8. If separate use be created against 
alienation, and she marries again, the 
restriction revives. . 



PRACTICAL POINTS. 

FIRE mSURANCE. 

The following point has, we believe, 
never been before decided : 

The plaintiflC a lessee under coven- 
ant to insure against fire in his own 
name and that of the lessor jointly, as- 
signed to the defendant, who cove- 
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nanted to keep the covenants in the 
lease. The defendant havixig neglect- 
ed to keep up a fire policy which had 
been efTected, the plaintiff effected a 
fresh one, but in his own name only. 
No fire happened. The plaintiff brought 
covenant against the defendant for neg- 
lecting to insure: defendant pleaded 
payment of a farthing into cotirt. And 
it was held by the Court of Queen's 
Bench, that though the plaintiff had no 
claim to be indemnified specifically for 
the sum expended by him in effecting 
the frtsh policy, the jury were at li- 
berty to award more than nominal 
damages for the risk to which he had 
been exposed by the defendant's de- 
fault. Lord Denman, C. J., who tried 
the cause, on a motion for a new trial, 
said, " I thought myself bound by the 
judgment of the court on granting the 
new trial in this case, not to lay it 
down as a rule that the jury might 
give damages by way of indemnity for 
the specific sum expended by the plain- 
tiffin insuring. It appears that I did 
not lay down such a rule, and no com- 
plaint is made of misdirection. It s£ems 
the jury were asked whether the risk 
to which the plaintiff had been ex- 
posed by the defendant's default, en- 
titled the plaintiff to more than nomi- 
nal damages. The jury chose to give 
more than nominal damages ; they 
gave the very amount which the plain- 
tiff had expended. We think the jury 
might properly give more than nomi- 
nal damages, and if so, as the particu- 
lar amount awarded by them cannot be 
objected to, that the verdict must be en- 
tered for that amount." Hey v. Wychey 
2 Gale & Dav. 569. 



IN BANKRUPTCY. 



Vnlted States District Court, Tenuont District. 

Before the Hon. Samuel Prentiss. 

In the maUer of Cheistopher C. Rowell. 

To con0titate a payment a preference within the 
meaning of the Bankrupt Law, guch payment, 
when it consists of a part only of the debtor's 
property, mnst be made in cofnUmflaiion of 
ba^krupky, and must be voiutUary, Both 



must concur. If it be made in contemplation 
of bankruptcy, but not voluntary, or be voluri* 
tary and not in contemplation of bankruptcy 
it will not amount to a fraudulent preference. ' 
Who* a creditor issued an atUchment against 
a bankrupt's efiectJi some months prior to his 
petitioning for a decree, and the transaction 
appeared to be bonaftde, and it appeared that 
the bankrupt had made efforts to procure parties 
interest to defend the snit, without effect, and 
in consequence bis counsel suffered a default 
te be entered,— Held, that the bankrupt did 
not thereby give an undue preference. 

CERTinCATK — FEAUDULENT PREFERENCE. 

This was an application hy Christo- 
pher C. Rowell, who had heen duly de- 
clared a bankrupt on his own petition, 
for a certificate of discharge ; to the al- 
lowance of which the followiiig objec- 
tions were interposed: — 1. That Ste- 
phen S. Downer, Uriah Wilkins, and 
the bankrupt, being partners in the team- 
ing business, and as such becoming in- 
debted to John Downer j be the said 
John, in January, 1842, commenced a 
suit against them, and attached pro- 
perty belonging jointly to the bankrupt 
and one Jabish Hunter; and at the No- 
vember term of the court, the bank- 
rupt agreed and consented to a judg- 
ment by default in the suit, in order to 
secure Downer a preference over other 
creditors, and for a much larger sum 
than was due. 2. That the firm of 
Downer, Wilkins & Co. being indebted 
to Stephen S. Downer in some small 
sums, he the said Stephen S. com- 
menced a suit against the bankrupt at 
the May term of the County Court, and 
attached his property j that it was un- 
derstood between the parties that the 
suit could not be sustained ; and that 
the bankrupt, with intent to secure the 
said Stephen S. a preference over other 
creditors, at the November term of the 
court, consented to a judgment in the 
suit for an amount equal to the debts he 
owed the said Stephen S. The 3d, 4th, 
and 5th objections charged the giving 
of preferences to certain favored cre- 
ditors over the general creditors. 

Pbbntiss, J.— The questions to be 
decided arise upon the objections filed 
by the opposing creditors, and the at- 
tention of the court is confined to the 
transactions stated and specified in the 
objections. All other transactions to 
which the proofs may refer, except such 
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as are embraced in the objections, are 
- of course laid out of the case. 

1. In considering the first objection^ 
it may be observed in the outset thai 
there is no evidence whatever to shew 
that the claims of Downer were in aiiy 
part fictitious, or that the sum for which 
he obtained judgment was not justly doe 
him. Nor is there any evidence to 
shew that the bankrupt was not a part- 
ner of the firm of Downer, Wilkins & 
Co., and not liable as such for the 
debts. On the contrary, the objection 
states, in terms, that he was a partner, 
and as such became indebted to Downer ; 
and from that, together with the testi- 
mony and exhibits, it must be taken 
that the debts were bona fide debts, and 
that the bankrupt was a member of the 
partnership at the time they were con- 
tracted. Such, it seems, was the opi- 
nion of the bankrupt's counsel in the 
suit; for Mr. Barrett says, that on 
learning all the facts in the case, he ad- 
vised that the suit could not be defend- 
ed, and that it would be proper to sub- 
mit to a default. 

As to collusion between the bank- 
rupt and the creditor, it is clear that 
the proceedings in the suit afford no 
presumption whatever of any collusion 
between them. • The bankrupt employ- 
ed counsel to appear in the suit, and 
instead of suffering judgment to pass at 
, the first term, as he might, he procured 
a continuance. After the decree of 
bankruptcy, and before the next term 
of the court, there was ample time for 
the assignee, npon whom the duty pro- 
perly devolved, to investigate the mat- 
ter, and prepare a defence if he found 
a defence would be available. The 
bankrupt felt unable, and was not obli- 
ged, to provide means for defending 
the suit ; but it appears that he made 
efforts to procure others in interest to 
do it. Failing in this, his counsel suf- 
fered a default to be entered, under a 
rule, however, that the damages should 
be assessed by the clerk, evidently with 
a view to guard against a recovery for 
more than was really due. 

Nor was the assent ef the bankrupt 
to the computation of damages, if as- 
sent it can be called, given under such 
circumstances as to warrant any infer- 
ence of coUowon on his part. The op^ 



portunity was sought to get his assent 
to the computation, and it is very mani- 
fest that he was reluctant to do or say 
any thing in the matter. He peremp- 
torily refused to sign the paper; and it 
was only after one of the other part- 
ners had assented to it, and after being 
much pressed,that he was prevailed upon 
to say he should make no objections. 
This, in any view of it, is of very little 
importance, especially as the assent of 
the other partner was alone sufficient 
to authorize the entering up of judg- 
ment for the amount against all the de- 
fendants. 

As there is no evidence to impeach 
the justice of the judgment, but rather 
evidence from the testimony and exhi- 
bits that the judgment was right, it is 
difficult to see what ground there is in 
the transaction for complaint against 
the bankrupt. There is no foundation 
for laying that the act of suffering i 
default in the suit enabled the creditor 
to gain an unlawful preference. It wts 
the attachment, not the judgment, th&t 
created and gave the preference, though 
a reciJvery of judgment was necessary 
to render the preference available, if 
no property of the bankrupt had been 
attached, there would have been no pre- 
ference. The attachment was made 
some months before the filing of the 
petition in bankruptcy, and the lien 
thereby acquired upon the property, if 
bona fide, could not be defeated or af- 
fected by any subsequent proceedings 
in bankruptcy. The creditor was le- 
gally entitled to the benefit of the lien, 
and the utmost that can be said is, that 
the default enabled him to obtain a 
judgment for his debt somewhat earlier 
than he might perhaps have otherwise 
done. But it neither gave nor secured 
to him any new or greater right upon 
the property, or any other preference, 
than he already rightfully possessed, 
and could have made effectual by a re- 
covery of judgment, if not then, at a 
future time. 

Even a certificate of discharge, if 
obtained in the meantime, would not 
have prevented a recovery of judg- 
ment. In some cases, such as actions 
founded on tort, and actions sounding 
merely in damages, as for a breach of a 
contract of marriage, covenant, and the 
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like, where the claims are not provable 
under the bankruptcy, ^e certificate is 
no impediment to a judgment. In 
others, where the claims are of a nature 
to be provable, the certificate is appli- 
cable as a bar, and in general must 
operate as such ; but if the plaintiff has 
a lien by attachment in any such case, 
and the lien is saved and protected by 
the act, he must be entitled, on the ge- 
neral principles of law, as well as in 
reason and justice, to the necessary 
means to make the lien efifectual. It is 
admitted that the general effect given 
by the act to a certificate of discharge, 
obtained under a voluntary proceeding 
in bankrupty, must be so far qualified 
in the case of trust or fiduciary debts, 
though proveable under the bankruptcy, 
as to give the party whatever judgment, 
decree, of process may be necessary to 
enable him to enforce his claim ; and 
such, it would seem, must be the legal 
operation in the case of every other 
Tighty whether springing out of a lien, 
mortgage, or other security, which is 
saved and protected by the act. To 
allow the phiintifT, in the case of a lien 
by attachment, to have judgment, and 
take execution against the property at- 
tached, would be giving him the bene- 
fit, of his lien and nothing more. It 
would be in analogy to the practice 
adopted in the English courts in suits 
against a discharged insolvent, where- 
upon the plea of a discharge under the 
Lords' act, judgment is rendered for 
the creditor, and execution awarded 
against the ^ture effects of the insol- 
vent, they not being discharged but re- 
remaining liable. 

Upon the general question, whether 
an attachment is a lien within the sav- 
ing clause of the bankrupt act, it is 
quite unnecessary to say any thing, be- 
cause the question has already been de- 
eided in the affirmative both by this 
court and the circuit court. It may be 
worth while, however, to notice here, 
as an instance of professed improve- 
ment in English legislation on the sub- 
ject of bankruptcy, an alteration in the 
law of th«t country touching rights of 
ananalaffous character, of very recent 
date and of very considerable import- 
ance. By the statute 21 Jac. 1, c. 19, 
s. 19, which formed the law in England 
for more than two centuries, it was en^ 



acted, that creditors having their debts 
secured by judgment, statute, or recog- 
nizance; or having made an attachmeTU 
according to the custom Of London, 
wliert no execution or extent is served or 
executed before the person became bank* 
rupt^ that is before the act of banki>uptcy 
committed, shall not be relieved for more 
than a rateable part of their just debt* 
By the present law, it is provided, that 
^' all executions and attachments against 
the lands and tenements, or goods and 
chattels of any bankrupt, bona fide made, 
executed, or levied, before the date and 
issuing of the fiat against him, shall be 
deemed to be valid^ notwithstanding any 
prior act of bankruptcy by such bank- 
rupt committed; provided the person 
or persons, at whose suit, or on whose 
account, such execution or attachment 
shall have issued, had not at the time 
of executing or levying the same, no- 
tice of any prior act of bankruptcy by 
him committed." 

2. The second objection, upon the 
face of it, admits that the judgment re- 
covered by Stephen S. Downer was 
right in amount ; for it says that the 
bankrupt consented to a judgment for 
an amount equal to the, debts he owed 
Downer. The point insisted upon 
seems to be, that as Downer and the 
bankrupt were partners in the late firm 
of Downer, Wilkins & Co., and the 
money sued for was paid by Downer in 
satisfaction of the partnership deb(Sy 
and so on account of the joint concern, 
the action, though the money was paid 
after the partnership had expired, could 
not be maintained. Whether it could or 
not, would depend upon the particular 
circumstances of the case, which do 
not appear } such as whether there 
was an express promise, or that which 
was equivdent to a promise. But how- 
ever that might be, as the point does 
not appear to affect the merits of the 
claim which formed the ground of the 
action, but goes rather to the nature 
and form of the remedy, it is deserving 
of very little consideration here. In all 
other respects, this objection rests upon 
the same circumstances, and is depend- 
ent upon the same principles as the 
first ; and the observations made upon 
that are applicable to and decisive of 
this, and need not be repeated. 

3. The remaining objections are con« 
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fined to oertain payments and seeari- 
ties alleged to have been made and 
given by way of preference to certain 
creditors ^ and in reference to tbese, it 
may be premised, that the payments, 
in order to bar the bankrupt's riffht to 
a discharge, must amount to fraudulent 
preferences within the meaning of the 
bankrupt law. What constitutes such 
a preference is a question concerning 
which there are conflicting authorities ; 
but the prevailing doctrine seems to be, 
that a payment, when it consists of an 
appropriation of a part only of the 
debtor's property, must be made in con- 
templation of bankruptcy j and must be 
voluntary. Both must concur* If it be 
in contemplation of bankruptcy, but not 
voluntary, or be voluntary, but not in 
contemplation of bankruptcy, it will not 
he a fraudulent preference. To make 
out a payment to be in contemplation 
of banKruptcy, something more must 
appear than mere insolvency, enough to 
shew, if not a determination to become 
a bankrupt at all events, at least that 
bankruptcy was in view as a conse- 
quence of the insolvency^ and to be 
voluntary, the payment must originate 
with the debtor, the first step being 
taken by him and not by the creditor. 

Now, so far as concerns the payments 
to Baxter and Porter, there is no evi- 
dence which will authorise the conclu- 
sion, when fairly considered, that either 
of them comes within the principle just 
laid down. Indeed, there is no proof 
that any such payments were in fact 
made, except what comes from the 
bankrupt himself on his examination j 
and if the opposing creditor will rely 
ypoii the bankrupt's testimony to estab- 
lish the fact of the payments, he must 
take the explanations which the bank- 
rupt gives concerning them, From 
what is stated by him, it does not ap- 
pei^r, as to some of the payments, whe- 
ther they were voluntary or not. It ap- 
pears, however, that two of them were 
made under the pressure of executions, 
which precludes the idea of voluntary 
payment. But as to any of them being 
made in contemplation of bankruptcy, 
the bankrupt, after stating that all the 
debts, except one of the two in execu- 
tion, were the joint debts of himself and 
Hunter, and were paid out of the part- 
nership fund, says, that b^ and Hunter 



expected to pay all their debts and re- 
lieve themselves from embarrassment, 
and had no other view or expectation, 
until he was committed to jail in July. 
To hold these payments to be fraudu- 
lent preferences, upon what is disclosed 
in regard to them, would not only be 
assuming what does not appear, bat 
would be in fact at variance with what 
does appear. 

The circumstances attending the 
small payment to John Downer, it is 
hardly necessary to say, do not make 
out a preference within the intent of 
the law. And as to the security al- 
leged to have been given to David 
Moore and Hiram Moore, it appears 
that Hunter and the bankrupt being 
jointly indebted to the Moores in the 
several sums stated, John Downer, in 
consideration of the lease to him of a 
farm by Hunter, agreed to pay the two 
debts out of the produce of the farm. 
The legal title to the farm was in Hon- 
ter, though the bankrupt, as partner, 
and having paid part of the purchase 
money, was considered as having an 
equal interest in it. But Hunter gave 
thia lease, as he had the legal power to 
do, having the title. The concurrence 
of the bai^rupt was not necessary to 
the validity of the lease : and there is 
no proof in the case that be had any 
actual concern, or participated at all in 
the transaction. The act, for aught 
that appears, was the separate act of 
Hunter alone ; and whatever may be its 
character, it cannot be treated as the 
act of the bankrupt, without affirmative 
proof connecting him with the transac- 
tion. 

As none of the objections appear to 
be sustained by the proofs, the objec- 
tions are over-ruled and a discharge al- 
lowed the bankrupt. But notwithstand- 
ing such is the result upon full consi- 
deration of the testimony, it does not 
follow that there may not have been 
good probable cause for interposing ob- 
jections for the purpose of an investi- 
galjon. The question of costs depends 
not so much upon the final result, as 
upon the particular circumstances of 
the case ; and looking to them, it is not 
deemed equitable, in this instance, to 
subject the opposing creditor to the 
payment of costs. 
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IN CHANCERY. 



Before the Hoi^Lbwis H^Sandford, 
Assistant Vice Chancellor of the first 
Circuit. 

CoKovER V. Brush and Langdon. — 
A^l 24, 25, 26.— Jtt»e 3, 1843. 

The Coart of Chancery will not, on fkt appUcti- 
Hon of the dtfendani, in a jadgment confessed 
by him to defraod his creditor^, inquire into 
the consideration of the judgment, much less 
impair it, or set it aside. 

Where a witness has at difierent times, made 
directly conflicting statements upon oath 
touching the two principal questions in con- 
troversy, his testimony will not be regarded or 
considered in the decision. 

A debt discharged by the insolvent law, furnishes 
a good consideretion for a subsequent promise 
or obligation, and a judgment confessed for it, 
is Yalid against other onsditore. 

AAer a jud^ent creditor had become the pur- 
chaser of real estate on his own execution, 
and before the time for redemption by the 
debtor had expired, the creditor agreed by 
parol with the debtor that if the latter would 
not redeem, he should have the surplus on a 
sale of the propeity, beyond the amount bid 
and the interest and charges — ^Held, that this 
created no trust in the property ; but that it 
was a valid agreement, and not within the sta- 
tute of frauds. 

Testimony of wife and chUd of party in interest, 
considered and weighed. 

Decree made between co-defendants. 

The complainant filed his bill as a 
judgment creditor at law of the defend- 
ant Langdon, against whom an execu- 
tion had been returned unsatisfied, and 
charged that the defendant Brush, by 
means of a judgment, deed, &c., which 
were without consideration and fraudu- 
lent against creditors, had possessed 
himself of a large amount of property 
belonging to Langdon. The cause 
being at issue on the separate answers 
of the defendants, a decretal order was 
entered by consent, referring it to a 
master to take and state an account be- 
tween the defendants of all the trans- 
actions mentioned in the pleadings. 
On this accounting, the complainant 
was at liberty to question the amount 
due on Brush's judgments, and the par- 
ties in the cause were permitted to be 
examined as witnesses. The master 
was also to decide upon the question of 
costs. 
38 



The master reported that there was 
due from Langdon to Brush, $2,452 38, 
and decided that Brush's costs should 
be paid by the complainant, if a fund 
held by Brush as security for the 
amount due to him should prove insuf- 
ficient to pay the costs in addition to 
such debt. The complainant was to ze- 
eover his costs of Langdon* 

Each of the parties excepted to the 
Mastfl|'s report, on various grounds. 

D.V, Fidd, for the complainant. 

W, C. Riissdly for the defendant 
Langdon. 

Murray Hoffman^ (or the defendant 
Brush. 

The Assistant Vice Chancellor. — It 
is evident from the proceedings in the- 
cause, as well as the hearing on the ex- 
ceptions, that this is in fact and exclu- 
sively, a controversy between the de- 
fendants, instituted by Langdon to im- 
peach and avoid the claims of Brush. 
On the hearing, the counsel for the 
complainant, who also closed the argu- 
ment in behalf of Langdon, insisted 
that the object of the reference was to 
take the account as between the de- 
fendants only, and not as between the 
complainant and Brush. And the coun- 
sel claimed that the cause was to be 
considered on this hearing, as arising 
upon an accounting to which the co- 
defendants alone were parties. 

This conrt will not lend its aid to the 
defendant Langdon to inquire into the 
consideration of the judgment which 
he confessed to Brush, much less to 
impair it, or set it aside. Although the 
cotmsel for Brush has forebome to urge 
this point, I cannot overlook the fact, 
that Langdon impeaches this judgment 
in his answer, on the ground that he 
confessed it without any adequate con- 
sideration, to defraud his creditors 5 
and that he concurred in using it for 
that end, after the nominal considera- 
tion which he concedes to it, was fully 
satisfied. (See Bolt v. Rogers, 1 Paige, 
154; Manny v. Phillips, 3 id. 472; 
Crosier v. Jlcer, 7 id. 137; Dealty's 
Heirs v. Mtarphy, 3 A. K. Marsh, 474.) , 

Leaving this judgment to st^nd 
against Langdon, and Brush retaining 
aU that he has received and obtained 
by means of the judgment ; any ac- 
count of the jrcmaining matters in con- 
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tioversy which can be stated as be* 
tween the co-defendants, will not result 
as favorably to Langdon, as the state- 
ment of the account between the same 
parties in the mode which the com- 
plainant, as a creditor of Langdon, is 
entitled to enforce. I shall therefore 
proceed to examine the case as made 
out by the complainant against the de- 
fendant Brush. 

1. The Master, in stating ikie ac- 
count, sets out with the juogment 
which Langdon confessed to Brush on 
the seventh day of August, 1828, and 
credits to Bush the $2,800 for which 
execution issued on that judgment. 
The validity of this judgment is the 
first and the most impc^tant question 
in the cause, and its consideration leads 
to the examination of the prior dealings 
between Brush and Langdon. 

The . decretal order, allowing the 
complainant to question this judgment, 
does not thereby impair its force ; and 
Brush in the first instance has a right 
to rely upon the evidence which it af- 
fords, of the validity of the debt at the 
time of its recovery. It is incumbent 
upon the complainant to overcome that 
evidence. 

In pursuing that object, he first pro 
duces the defendant Langdon as a wit 
ness in his behalf. This witness, it is 
alleged, is entirely unworthy of credit, 
and before proceeding, it is necessary 
to dispose of that question. I have al- 
ready stated the ground assumed by 
Langdon in his answer in regard to the 
judgment. One of the first inquiries 
made of him as a witness by the coun- 
sel for the complainant, was this: 
'' What was the said bond and warrant 
of attorney given for V To which he 
answers, " it was given to put my pro- 
perty beyond the reach of my credi- 
tors." He further testifies that he did 
not owe Bush anything when the judg- 
ment was confessed ; but that accord- 
ing to his, Langdon's, account. Brush 
owed him a considerable sum; that 
Brash was then liable for him as in- 
^ dorser on his notes to the amount of 
$^100 or $2,200 ; and that Brush was 
never compelled to pay anything on the 
notes, excepting $200 or $300. The 
judgment confessed by Langdon was 
on a bond in the penalty of $10,000, 



conditioned to pay $5,000, and an exe- 
cution issued on the 7th September, 
1828, for $2,800, by the assent and 
concurrence of both of the parties. 
The defenftant Brash^ead in evidence 
the answer of the defendant Langdon 
to a bill filed against him in this court 
by R. A. Striker and another, as unsa- 
tisfied judgment and execution credi- 
tors of Langdon. The answer was ve- 
rified by the oath of Langdon on the 
2d, and was filed on the 9th day of 
August, 1831. He therein states that 
in May or June previous, all his right 
and title to three houses aiid two lots 
mentioned in his answer, (and which 
are referred to hereafter in this case), 
were sold at sherifi!*'s sale on Brash's 
judgment, " which judgment was giTcn 
for cash lent, medicine and attendance 
as a physician," and that Brush became 
the purchaser for $ 1,500. He then sets 
forth in a schedule, all the debts and 
'choses in action due or to become due 
to him, and in two other schedules, his 
household furniture and tools o£ trade ', 
and then states that he has not and had 
not when the bill was filed, any pro- 
perty of any nature or kind whatso- 
ever, or any estate or interest in any 
property, except that set forth in the 
schedules. No claim against Brush ap- 
pears in the answer or in the schedules. 
The counsel for Langdon argued that 
he intended in this answer merely to 
state one side of the account between 
him and Brush* This is no apology for 
him, and the conclusion is irresistible 
that he swore falsely either in that an- 
swer, or on the reference in this cause. 
Again. It is a material question in this 
suit whether Langdon owned a saw- 
mill at Saugerties, in the year 1832, 
which it is alleged he bought of Brush, 
and in which he manufactured lumber 
for market. In his testimony before 
the Master, he swears, unhesitatingly, 
that he never had any interest at all in 
that mill, never considered that he 
owned it, and never had any writings 
for it ; and that he was the superin- 
tendant of the mill which belonged to 
Brush, and that he acted as the agent of 
Brush in what he had to do with the 
saw-mill, and that he bought for Brush 
the raft of timber manufactured there. 
The defendant Brush read in evidence 
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before the Master, a bill filed in this 
court by Langdon, against one Smith 
Cram, on the 13th S&y of November, 
183*2, and which was verified on the 
preceding day by the oath of Langdon. 
In this bill Langdon states that on the 
20th day of April, 1832, he made an 
agreement with Cram to take charge of 
a saw-mill of Langdon's at Saugerties ; 
and that Cram took such charge, and 
continued therein until the first of Sep- 
tember, 1832, when Langdon disposed 
of the mill to Mr. Fadkner. The bill 
contains various charges and inquiries 
relative to Cram's dealings with timber 
and lumber, '^ the property of LangdoUy^ 
or *^ belonging io him^^ manufactured 
at the mill, while Cram was employed 
by Langdon, ^* to transact ifie business 
appertaining to the mill of the sai(P^ 
Langdon ; and prays for an account of 
Cram's agency, and an injunction, &c. 

I am sure that it is not my duty to 
sift the testimony of a witness, who 
upon his own oath, stands before me 
reeking with fraud, and convicted of 
perjury; in order to discover whether 
there are not some grains of truth, con- 
cealed in the mass of falsehood. In 
the language of the Judge who deli- 
vered the opinion of the court in Dun- 
lop V. PaUerson^ (5 Cowen, 243), " the 
law will not permit either life or pro- 
perty to be put in jeopardy by such te»- 
timony. If it would, there would be 
little security for either." In that case 
the Supreme Court reversed the judg- 
ment of the court below, because they 
had permitted the testimony of such a 
witness to go to the jury. I shall 
therefore disregard the testimony of 
Langdon entirely in the further consi- 
deration of this case. 

[His Honor then examined the testi- 
mony in reference to the judgment, in 
the course of which he made the fol- 
lowing remarks :] 

The only additional testimony pro- 
duced by the complainant to impeach 
the judgment, consists of the confes- 
sions of Brush to Langdon's wife and 
daughter, and his attorney, in 1835. I 
have considered the testimony of Mrs. 
Langdon and her daughter carefully, 
and with a desire to harmonise it with 
the unqestioned facts in the case. It is 
not to be denied that the feelings of 



Mrs. L. are strongly enlisted in be- 
half of her husband, nor but that both 
mother and daughter have a powerful 
interest in the controversy. This is 
perfectly natural and proper, but it im- 
poses on the court the duty of cau- 
tiously weighing their testimony given 
in his favor. 

The mother represents Brush as 
cominff to their house in April, 1835, 
and awnowledging that he had in his 
hands over $4,000 of their money, and 
promising to restore their property to 
them immediately, and expressing deep 
contrition for his conduct in reference 
to it. On being cross-examined, she 
says the $4000 to which she alluded, 
was money which he had got by selling 
the Hudson street houses, and from the 
Equitable Insurance Company. The 
Hudson street houses were those which 
had been sold on the judgment, and it 
is claimed by Langdon himself, that 
certain judgments against him hereafter 
discussed, were purchased in, with the 
bulk of the insurance money received by 
Brush. 

The time and circumstances of this 
conversation deserve attention. Mrs. 
L. was ill, and confined to her bed, and 
although the war between the parties 
was then waging, it was not an occa- 
sion when Brush would be likely to 
enter into an altercation with her, or 
even to attempt to stem the torrent of 
words, which, according to her testi- 
mony, she doubtless poured out upon 
him. 

The conversation occurred very soon 
after Brush's return from Floriaa. It 
seems that Langdon sued Brush in the 
Supreme Court, as he was leaving New 
York for Florida in the preceding an- 
tumn, and through some neglect of B's, 
obtained a judgment by default for 
more than $12,000 in January 1835. 
The damages were assessed by a she- 
riflf's jury, and this evidence before the 
jury, given principally by Langdon's 
attorney, (who was also his solicitor 
and put in his answer in Striker's suit 
before mentioned) consisted of the re- 
ceipt of the insurance money by Brush, 
the sale by him of the Hudson Street 
houses bought in upon his judgment 
against Langdon, and the conveyance 
to him of certain lands in Pennsylvania 



292 



THE NEW-YORK LEGAL OBSERVER. 



Conover t. Brash & Langdon. 



hereafter considered. Immediately upon 
his return in April 1835, Brush had ta- 
ken active measures to have this extra- 
ordinary judgment set aside and the 
default opened. He applied to Lang- 
don to have the matters hetween them 
referred, and called on him to sign some 
paper ahout it, within two or three days 
after his return, and as Mrs. L. has it, 
on the day after his memorahle conver- 
sation with her. Langdon refused, and 
both he and his attorney exhibited a 
determination to hold on to their judg- 
ment, amounting to three times as 
much as ever Langdon ventured to 
claim as his due by his answer in this 
cause. 

It is very remarkable that at such a 
moment Brush should go to the house 
of Langdon and converse as he is re- 
presented to have done by this testimo- 
ny. It is almost inconceivable. Still, 
I am anxious to avoid condemning Mrs. 
L's veracity and placing it on a level 
with that of her unfortunate husband. 
It may be that Brush either made no 
answer to a part of her assertions and 
Khe deemed his silence as an assent to 
their truth, or he may have conceded 
that he did receive $4,000 by way of 
his sale of the houses and the insurance 
money, as an insulated fact which was 
indisputable. This was the master's 
hypothesis, as appears by his very able 
observations upon the evidence with 
which I have been furnished. 

The testimony of the daughter is, as 
far as it goes, the mere echo of her 
mother's. She was but twelve years old 
when the conversation took place, and 
incapable of understanding its connec- 
tion or its meaning. It had been the 
subject of very frequent conversations 
between her and her parents, and it 
would be difficult for her to distinguish 
between her recollection of Brush's 
language, and the ideas subsequently 
instilled into her mind. I have no 
doubt but that she testified honestly, 
but I cannot regard her statement as 
entitled to much weight. 

The evidence of Langdon's former 
solicitor and attorney on this point is 
but slight. He says that when Brush 
was urging his application to set aside 
Langdon's judgment in the spring of 
1835, and the witness requested him to 



come to a fair settlement with L., 
Brush answered " that he had the best 
feelings towards L< and his family, that 
he wanted nothing from them improp- 
erly, that he had bad a great deal of 
trouble with Langdon's business, and 
if L. would allow him $1,000 for that 
trouble, he would put things back 
where they were." The latter expres- 
sion doubtless related to the Pennsyl- 
vania lands, which Brush claimed ab- 
solutely. — He had nothing else in hkr 
possession at that time which had ever 
belonged to, or been claimed by Lang- 
don. — ^And the meaning; of Brush pro- 
bably was, that he would go into a set- 
tlement and consent to hold those lands 
as a security merely,' on being allowed 
$1,000 for all his trouble with L's bu- 
siness for twenty years. — The exhibit 
No. 21, it was argued, furnishes a pre- 
sumption that the judgment confessed 
to Brush was a mere cover ; and the 
long interval in selling the leasehold 
estate on the execution issued agaiost 
its validity. I think the exhibit, as 
urged in support of another claim of 
Langdon, is consistent with the validity 
of the judgment. — The delay in selling 
is sufficiently accounted for by the re- 
lationship between the parties. An- 
other execution credits of Langdon's 
could probably have availed himself 
of the delay to postpone Brush's to his 
own, as bemg dormant. 

I have now examined all the evidence 
by which the complainant assails the 
judgment of Brush. It certainly throws 
a shade of doubt over the transaction. 
— I am relieved from determining; 
whether it successfully impeaches the 
judgment, by the case as made by the 
defendant Brush, which remains to be 
reviewed. 

The complainant states in his bill 
that this judgment was entirely with- 
out consideration, and that Brush made 
the confessions to which Mrs. L. tes- 
tified ; and after charging pretences 
thereon and corresponding counter- 
charges, the bill proceeds to require an 
answer on oath, and to put searching 
interrogations to the defendant Brush 
in respect of these statements and 
charges. 

In his answer Brush meets these al- 
legations and inquiries fully. — He saya 
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the consideration of the judgment was 
Langdon's indebtedness to him in the 
sum of $28,00 over and above some 
demands which he relinquished. He 
gives the particulars of this indebted- 
ness. 

He states the same facts in his tes- 
timony as a witness, and laid himself 
open to a fall examination in detail. — 
And he proves by Mr. Westervelt, who 
entered up the judgment, the explicit 
declaration of Langdon, that the sum 
of $28,00 was the Imlance due to Brush 
when the execution was issued. Mr. 
W. also states that Brush was dissatis- 
fied with the large sum inserted in the 
bond. If in truth he was liable at the 
date of the judgment as indorser of 
Langdon's notes to the amount of |I21, 
00 or $22,00, as atated in Langdon's 
answer and as shadowed forth in the 
bill, that liability with L's debt of $28, 
00 would amount to the snm inserted 
in the condition of the bond. The 
answer denies that Brush ever made 
the admissions stated in the bill and 
referred to in speaking of Mrs L*8 tes- 
timony, and he repeats the denial more 
particularly in his examination as a 
witness. 

A bond of $500 executed by Lang- 
don to Brush, dated September 2, 1814, 
and payable February 2, 1815, forms a 
part of the alleged consideration of the 
judgment. — ^In answer to this, it is 
shown that Langdon in 1815, applied to 
the Recorder of New York to be dis- 
charged from his debts under the in- 
solvent law ; that Brush was one of his 
petitioning creditors; that an order 
was made directing Langdon to assign 
his estate to Brush; and that Brush 
executed the usual certificate that such 
assignment had been made. No dis- 
charge is produced, nor proof made 
that a discharge was ordered by the 
Recorder. As against Brush, I think a 
discharge ought to be presumed, after 
twenty years. But a promise to pay 
the debt would revive it, and if Lang- 
don chose to give a judgment inclu- 
ding that debt, no one can gainsay it. 
I consider the evidence in the case 
derived from the answer and the testi- 
mony, as entirely decisive in favor of 
the validity of the judgment to the ex- 
tent allowed by the master. 



This disposes of the first exception 
of the complainant and the first excep- 
tion of Langdon, and the same are dis- 
allowed. 

[The next point poilsesses no particu- 
lar interest.] 

3. I now come to the purchase 
of the Hudson Street houses by Brush 
on his execution against Langdon and 
his sale or exchange thereof. — ^The 
Sheriflfsold the three houses and lots, 
which were leaseholds on the east side 
of the street, and were mortgaged for a 
large sum, on the 16 May 1^3 1, and B. 
became the purchaser for $1,500. The 
sheriff gave him a certificate, it beinr 
then supposed by all the parties, and I 
believe by the profession and the courts, 
that the owner had the right to redeem 
until the expiration of a year from the 
sale, but that there was no redemption 
for creditors, (See Merry v. Hallet^ 2 
Cowen 497. The People v. Wettervelt^ 
17 Wend. 674 and 28 Wend. 416.) 

On the first of June 1832, the sherifiT 
executed a deed to Brush. Previous to 
receiving the deed and on the 9th of 
May he had agreed to exchange the 
houses with Edmund Wilkes, subject to 
the liens thereon, for a house in Varick 
Street. The latter was sold by Brush 
for about $1,500 beyond the amount of 
the incumbrance upon it ; and he also 
received some money in the exchange 
with Wilkes. 

The complainant insists liiat Brush 
purchased the three houses and lots as 
trustee for Langdon, and the master 
has found upon the evidence, that he 
sold them as trustee or for the benefit 
of Langdon, but that he did not pur- 
chase them as trustee. To this finding 
Brush excepts because the Master 
charged him with the profits on the 
sale, and the complainant excepts be- 
cause the master decided that Brush 
was not a trustee in the purchase of 
the houses. 

I do not discover any facts in the 
case which warrant me in holding that 
Brush was a trustee for Langdon in the 
purchase of these houses. He bid them 
ofifon his own judgment against L., and 
if he had agreed expressly, at the time 
of the sale, to bid them ofiT for L's ben- 
efit, no trust would have been created* 
(See Sherrill v. Crosby 14 Johns. 358— 



294 



TWE NEW-YORK LEGAL OBSERVER. 



Conover v. Brush & Langdon. 



BarUett v. Pickersfnll^ 1 Eden's R. 515. 
Sttert V. Steere^ 5 J. C. R. 1.) 

But there was no such agreement 
either proved or alleged. The answer 
of Langdon to Striker's Bill in 1831, is 
decisive, and the judgment being held 
valid, that answer is competent evi- 
dence on this point. Exhibit No. 21, 
bears upon another point. I do not 
consider it applicable here. The sec- 
ond exception of the complainant is 
disallowed. 

I am not so clear in reference to the 
counter exception of Brush. The tes- 
timony of Discon, the broker who ef- 
fected the exchange of the houses, 
shows that Langdon was taking an in- 
terest in it which cannot be well ac- 
counted for, unless he was to partici- 
pate in its benefits. Then the exhibit 
No. 21, is inexplicable to me on any 
other supposition. — That paper is a 
brief note from Brush to Langdon, 
without date, saying that he has paid 
for taxes $24, 60, and the sheriff $34, 
871, in all, $59, 47| ; that he is short, 
and that L. must send the amount or 
call and see him immediately. — This 
note related to these houses, and from 
its speaking of the taxes, was probably 
written in the spring of 1832. I think 
that it was after the exchange of the 
houses had been negotiated ; or at 
least after some agreement had been 
made to allow to L. the surplus, after 
paying the amount bid by B., and the 
employment of B. to make a sale 
founded upon such an agreement. It 
would then be reasonable for Brush to 
call upon Langdon for these disburse- 
ments. 

I concur with the Counsel for Brush, 
that all this would not create a trust 
in the houses. (See Botsford v. Burr^ 
2 J. C. R. 405 5 Rivera v. Murray, 3 
Paige 390. 

My conclusion from the evidence is, 
that in the spring of 1832 there was 
such an agreement made between Brush 
and Langdon, in relation to the sale of 
these houses, for which L's underta- 
king not to redeem them from the sher* 
ifl's sale, would furnish a sufficient con- 
sideration. The case of Hesa v. Fox 
(10 Wend. 436.) decides that such an 
agreanent is not within the statute of 
frauds. 



It follows that Brush must account 
for the surplus if any, arising from the 
sale or exchange of those houses. The 
Counsel for Brush claimed that the 
master had erred on the principle 
adopted by him, in charging B. with 
the rents. It seems that Brush col- 
lected the rents from the time of the 
sherifl's sale. As he had no deed, or 
legal right to the possession, he ought 
to account for the rents. On the other 
hand the counsel opposed to Brush, in- 
sists that the master has greatly under- 
rated the profits on the sale to Wilkes. 
I infer that the master, inasmuch as he 
had charged Brush with the rents, and 
credited Xangdon with the amount bid 
on the sherifirs sale, less the sherifif^s 
fees, as of the date of that sale ; al- 
lowed to Brush in estimating those pro- 
fits, the ten per cent, on the amount bid, 
which Langdon would have paid to 
Brush on redeeming the houses from 
that sale. This appears to be reasoo- 
able, and the computation on that k- 
sis accurately made. 

The second, third, fourth and fifth 
exceptions of the defendant Brush are 
therefore disallowed. In regard to 
the three last, the counsel did not claim 
their consideration unless the repoH 
was to be referred back to the master 
on other grounds. 

[His honor proceeded to examine va- 
rious other exceptions, which relating 
to questions of fact merely, are omitted. 
He concluded his judgment as follows.] 

In this laborious investigation 1 have 
been greatly aided by the views of the 
master* drawn up by him before ma- 
king his report. He has given to the 
case a careful, minute and aearchiog 
examination, which is deserving of all 
praise. And I feel gratified, that I have 
been enabled to coincide with him in 
every point discussed. 

This is a case in which a decree may 
be made between the co*dofendants. 
(Conry v. Cawfidd, 2 Ball. & B. 255 ; 
Goodwin v. Clewley, 2 Beav 30 ; EiHot 
V. Felly 1 Paige, 263.) The decree 
will therefore provide for the redemp- 
tion of the Pennsylvania lands by Lang- 
don of the complainant, on payment of 
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the amoant due to Brush with interest 
and costs, and his disbursettients for 
taxes and other necessary charges in 
respect of those lands. In default of 
such redemption, he is to be permitted 
to sell the lands at auction, and pay 
himself out of the proceeds. If there 
be a deficiency he may collect his costs 
of this suit from the complainant, and 
for the residue of the deficiency, he 
may retain his judgment recovered in 
18'^, and the decree. In case the 
complainant is subjected to the costs of 
Brush, he mav recover them of Lang- 
don, who will be decreed to pay the 
complainant's costs. Neither party is 
to have costs on the exceptions to the 
master*s report. The judgment recov^ 
ered by Langdon against Brush in 18.S5, 
is not presented in this suit in a form 
which authorises this court to act di- 
rectly upon it. There may be inserted 
in the decree a suitable adjudication of 
the state of the accounts between the 
parties at that time, to enable the de*- 
fendant Brush to have that judgment 
cancelled, or to pursue such other rem- 
edy thereon as he may be advised. 



COURT OF COMMON PLEAS. 



Before the Hon, M, Ulshoeffer and 
Judges Ingbahah and Inglis, 

ScHULTz V. Woodroffe. — 7th Oct. 1843. 

PLEADING ^AVZaiMSNTS. 

On a demurrer to a plea of an insolvent's dis- 
charge under the Two-third Act, — Held, that 
it is not necessary the plea shoold set forth 
that the ioaolTent and his creditors signed the 
petition. 

In pleading an insolvent's discharge, it is not ne- 
cessary to set forth the schedule and affidavits 
accompanying the petition, bat only such 
proceedings as give the officer jurisdiction. 

The officer granting the discharge has jarisdlA* 
tion of the sabject matter where the insolvent 
resides. 

Demurrer. — ^The declaration was in 
assumpsit, and contained the usual 
printed form upon the money counts, 
with a copy of a promissory note 
thereon indorsed. 

Plea.— Th^t on the 29th March, 
1842, at the city and county of New 



York^ the defendant, being an inhabit- 
ant of said city and county, and being 
also an insolvent debtor within the true 
intent and meaning of the act, entitled 
" of voluntary assignments made pur- 
suant to the application of an insolvent 
and his creditors," did, in conjunction 
with so many of his creditors residing 
within the United States, as had debts 
in good faith owing to them by the 
said defendant, amounting to at least 
two-thirds of all the debts owing by 
him to creditors residing within the 
United States, present a petition to 
Frederick A. Talmadge, Esq., then and 
yet Recorder of the city of New York, 
in the words and figures following, to 
wit, 

[Then follows a copy and petition of 
the defendant under the Two-third act, 
for his discharge from his debts.] 

After which the plea goes on to aver 
that such proceedings were thereupon 
had that afterwards, to wit, on the 
13th July, 1842, at the place aforesaid, 
the said Recorder did discharge the 
said defendant. 

The plea then want on to aver that 
the said supposed several promises and 
undertakings in the said declaration 
aforesaid set forth, and every of them, 
were made after the first day of January, 
1832, and that at the time of making said 
several promises and undertakings, and 
every of them, the said plaintiff and the 
said defendant were persons respec- 
tively resident within this State ; and 
the plea further averred that the causes 
of action in the declaration arose and 
existed before the presenting of the pe- 
tition in manner aforesaid, and before 
the giving of the discharge as afore- 
said, concluding with a verification. 

To this plea the plaintiff demurred, 
and shewed the following causes of 
demurrer : 

1. That the said plea merely states, 
that the said defendant presented a pe- 
tition to the said Recorder, under the 
Insolvent act, specified in his plea, 
whereas, it was also requisite that he 
should likewise, at the same time, have 
presented the schedule and afiidavit re- 
quired by the provisions of the said 
act. 

2. That it was not alleged in said 
plea that the application of the insol- 
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vent was made to an officer residing in 
the county within which the insolvent 
resided. 

3. That the said plea does not specify 
that any proof of such residence was 
made at the time of presenting the pe- 
tition of the insolvent. 

Joinder in demurrer. 

The cause came on this day for ar- 
gument. 

Elisha Morrdl^ of counsel for the 
plaintiff, argued in support of the de- 
murrer. 

1. The plea is had. It proposes to 
set out the whole of the proceedings, 
and the petition, upon its face. That is 
insufficient. It is neither shewn that 
it was signed by the petitioner nor 
accompanied by any affidavit, or sche- 
dule, &;c. If the defendant undertakes 
specially to set forth the proceedings, 
he must show that they were correct 
and sufficient. 

2. The plea is bad in not setting 
forth facts sufficient to give the officer 
granting the discharge jurisdiction to 
issue the order reqAirin^ the creditors 
to shew cause, &;c. In order to give him 
jurisdiction, a petition, schedule, and 
affidavit must be presented. 

In support of the foregoing points, 
the following cases were relied upon 
by the learned counsel : — 1 John's Rep. 
75; 6 Cow. 221; 1 Cow. 316; 24 
Wendell, 364; 2 Hall, 190; 2 Hal], 
231 ; 10 John's Rep. 161 ; 1 Hill, 130. 

C. C Marsh and J, Ingraham^ contra. 
— It is not necessary to set forth the 
schedules annexed to thepetition of the 
insolvent in his plea. They form the 
evidence in the cause. It is only ne- 
cessary to set forth the facts giving the 
officer to whom the petition was pre- 
sented jurisdiction, as that the insol- 
vent was an inhabitant of the county; 
that two-thirds of his creditors united 
in the petition. 7 Cow. 721 ; Graham's 
Prac. 2d edit. 240 ; Yates' Pleadings 
and Forms, 282. 

2. The plea states that the insolvent 
was a resident of the city and county 
of New York, and that the petition was 
presented to the Recorder of that city 
and county, who is by law an officer 
appointed to the city and comity. 

3. It is not necessary to set forth 
that proof was made to the officer of 



the residence of the insolvent. The 
fact of residence is averred, and is tra- 
versable to vitiate the discharge, and is 
evidence in the proceeding. The affi- 
davit is set forth, though not neces- 
sarily so. 

Ulshoeffer, J. — To a plea of an 
insolvent's discharge under the Two- 
thirds act, the plaintiff demurs. 

1. Because the plea does not state 
that the insolvent and his creditors 
signed the petition. 

This objection is over-ruled in 17 
Wendell, 482, on the ground that the 
allegation that the insolvent and his 
creditors presented such petition neces- 
sarily implies their assent. For mat- 
ters respecting jurisdiction^ the rule is 
the same before or after verdict. 

2. Because sufficient is not set forth 
in the plea to give the officer granting 
the discharge jurisdiction. The resi- 
dence of the insolvent is conceded to 
be well set forth, and if it gives juris- 
diction (iCowen, 316), the recital of the 
petition or discharge may not supply the 
defects in the averments (ibid. 3 Wend. 
248) ; hot does not the plea aver suffi- 
ciently that two-thirds of the creditors 

f' lined with the insolvent in his petition 1 
think it does, and that it shews juris- 
diction in the officer, prima facie^ with- 
out reciting the scheaule and affidavits 
accompanying the petition. For if the 
Recorder adjudged that two-thirds of 
the creditors united in the petition, if 
not conclusive, it was presumptive of a 
valid discharge, (17 Wend. 409). The 
plaintiff must impeach it. It is not ne- 
cessary for the insolvent to set out all 
the proceedings, but only such as gave 
the officer jurisdiction. The officer 
had jurisdiction of the subject matter 
where the insolvent resides. Petition 
and concurrence of two-thirds of his 
creditors are shewn. 

Ingraham. J. — There are two ob- 
jections to the plea in this case ; one is 
that the plea does not set forth that the 
petition was signed by the defendant, 
and the other is that it does not aver 
that the schedules were delivered 
with it. 

1. The averment that the defendant, 
with two-thirds of his creditors, did 
present a petition, prayipg for his dis- 
charge, is sufficient without averring 
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that the same was signed by htm. It 
was necessary that it should be so 
signed to constitute it the petition of 
the debtor and his creditors, and when 
it is said they presented the petition to 
the Recorder, I think the meaning is, 
they presented the petition properly 
signed. nWend, 481, 2. 

2. The objection that there is no 
averment that schedules were annexed 
to the petition, is, I think, disposed of 
bv the case, 1 J. R. 91. There the 
plea was the same as in this case, that 
the insolvent, with thr^e-fourths of his 
creditors, did present a petition to the 
Recorder, &c., and that such proceed- 
ings were thereupon had, &c. And this 
plea was held to be sufficient. See also 
11J.R.491. 

In 7 J. R. 76, one of the objections to 
the plea was the same as this, and the 
Court said he might have pleaded as in 
I J. A. 91, that the insolvent and his 
creditors did present a petition to the 
Recorder, and that such proceedings 
were had, ice. If the defendant under- 
takes to set forth the intermediate pro- 
ceedings, he must state them fairly, but 
not otherwise. 

Judgment for the defendant in de- 
murrer, with liberty to plaintiff to reply, 
on payment of costs and withdrawing 
demurrer. 



Jekhns v. Stevens. — l6rA Sept. 1843. 

Where in a dedaration in debt on a bond of in- 
demnity, which contained two eovats, the 
first of which merely set forth that the defend- 
ant was indebted to the plaintiff in the amount 
of the obligation, but did not set forth the re- 
citals of the bond, which were special, it was 
on demurrer to the whole dedaration that the 
coont wasbad for not setting ffarth the reci- 
tals and averring a breach thereof, — ^Heu>, 
that it was of no moment to decide whether 
the first count was good or bad, because if 
the other count was good, the plaintiff was en- 
titled to recover. 

Where on a bond of indemnity to an officer, with 
a condition that ^ he shall be indemnified for 
all such goods as he may levy upon," a judg- 
ment was recovered against him, and the de- 
damtioa was for damages which ** he had?* 
soslained, and the levy had been made Ufoft 
iht bond had bun given, — Usld, that an objec- 
tion on that ground was not tenable. 

DEMtrKftBK. — The declaration was in 
debt, and contained two counts: the 
39 



first count stated that the defendant and 
one George Smith, on the ninth day of 
November, 1842, at, &c., by their cer- 
tain writing obligatory, sealed, &c. ac- 
knowledged themselves to be jointly 
and firmly bound unto the said plaintiff 
in the sum, &c. parcel, &c. The 2nd 
connt stated that the said plaintiff was a 
constable of the city of New York, and 
so being constable, he, at the special in- 
stance, dec. of said Smith, had leried 
on certain goods, &c. which said goods, 
&c. were claimed by a third person, 
and thereupon for the purpose, &c. of 
indemnifying the said plaintifiT against 
ail damages, &c. the said Smith and the 
said defendant, on, &c. at d^c. by their 
certain other writing obligatory, sealed, 
«&c. acknowledged themselves to be 
jointly and severally, &c. bound to the 
said plaintifiT in the sum, &c. residue, 
&c. that the said writing obligatory, 
after reciting that the said Smith had 
issued a landlord's warrant against E. 
Garrison, for $30, for three months' 
rent, of, Sec. from, &c. ; that the said 
plaintifi!*, by virtue of the said warrant, 
levied on the property that had been 
removed from the demised premises to 
Broome street, and that the said pro- 
perty was claimed by Abraham Garri- 
son, provided, &c. that the said last- 
mentioned writing obligatory should be 
null, fee. if the said plaintiff should be 
indemnified, &c. from all damages, &c. 
that might be incurred on account of 
the said levy, but otherwise that the 
same should remain, &c. The declara- 
tion then averred that afterwards, and 
on, &c. Archibald Garrison recovered 
a judgment in the Common Pleas 
against the plaintiff and Smith for 
cfl54 52, and the said judgment is still 
in force, &c. and which was for the - 
taking of said goods under the levy. It 
then further stated plaintiff to be in- 
jured on account of said levy, where- 
fore, &c. A copy of the writing obli- 
gatory was attached thereto, as oyer 
under the second count. Demurrer 1. 
That the first count of the declaration 
does not set forth the recitals of the 
said bond, or aver a breach thereof by 
the defendant. 2. That the second 
count of the said declaration states that 
a judgment was obtained by Archibald 
Garrison for the property, which the 
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recitals of the said bond state to be 
claimed by Abraham Garrison. 3. 
That this sait is commenced within 
thirty days from the entry of said judg- 
ment in favour of Archibald Garrison. 
4* It is not averred that a fieri facias 
has been issued against the said Smith 
and the said JohnS. Jenkins^by Archi- 
bald Garrison. 5. It is not averred that 
the said Jenkins has paid any money, 
or sustained any damage in conse- 
quence of said judgment. 

Joinder in demurrer. The demurrer 
now came on for argument. 

J, S, Mitchell^ in support of the de- 
murrer. — The first count is bad, in not 
setting forth the recitals or averring a 
breach thereof. The second count is 
bad. 1. In not averring that the 
plaintiflf has sustained damage subse- 
quent to the levy, the language of the 
recital being prospective, "may." 2. 
In not averring the property levied on 
to be the property of Abraham Garri- 
son, conformably to the bond ; and, 3. 
in averring that the judgment obtained 
by Archibald Garrison, was on account 
of the said levy, which was previous to 
the indemnity ; the judgment being for 
damages which had been sustained, and 
the indemnity being for damages which 
may be incurred. 

G. White^ contra. — The first count of 
the declaration is good. It is upon a 
money bond for $200, parcel of the 
' debt demanded. The breach is at the 
conclusion of the declaration. There 
is no oyer of the bond mentioned in the 
first count, because profert and oyer of 
the bond mentioned in (he second 
count does not make it part of the re- 
cord so as to apply to the first count, 
(7 Cranch, 176). The breach at the 
conclusion of the declaration is suffi- 
cient, (1 Chit. Plead. 362, 325 ; 2 id. 
189, 190, sec. 7). As to the second 
count* Actual payment by the plain- 
tifif of the judgment recovered against 
him is not necessary to enable him to 
sustain this action. It is sufficient that 
his liability has been reduced to a cer- 
tainty by the judgment, (8 Gowen, 623 ^ 
639 to 641, Rockfeller v. Donnelly). 
There bein^ two counts, if either be 
good, the demurrer being to both, the 
plaintiff must have judgment. (3 
Wend. 229; 6 Cow. 290,) 



Per Curiam. — This is a demurrer by 
the plaintiff to the defendant's declara- 
tion. 1. Because the first count is de- 
fective in not setting forth the recitals 
to a bond of indemnity, or averring a 
breach thereof. It is of no moment to 
decide i^hether this count is bad, be- 
cause if the other count is good, the 
plaintiff is entitled to judgment. (3 
Wend. 229 1 6 Cow. 290). 

2. Because the second count does 
not aver that the plaintiff sustained da- 
mage subsequent to the levy, the lan- 
guage of the recital being prospective, 
^' may.'' I think that the count does 
expressly allege that afterwards, to wit, 
on the 18th July, 1843, the recovery 
was had against the plaintiff, " on ac- 
count of the said levy." The indem- 
nity, it is true, is against damages that 
*' may" be incurred on account of the 
said levy — ^the said levy being made 
before the bond was ^iven, and so the 
bond recites. The judgment for the 
damages was prospective^ but the act 
for which the plaintiff might he liable, 
and against which he was to be indem- 
nified, was past. 

3. Because the second count does 
not aver the property levied upon to 
have been the property of Abraham 
Garrison, in conformity with the bond. 
The narr states that Archibald Gar- 
rison recovered the judgment against 
the plaintiff for damages, on account 
of the said levy. This does not con- 
form with the bond of indemnity, which 
recites that Abraham Garrison claimed 
the property levied upon as belongiug 
to Edward Garrison ; we could not re- 
quire the plaintiff to aver that the pro- 
perty did in fact belong to Abraham, 
because we are not to try that fact, and 
for the reason that the bond indemnified 
the plaintiff against any recovery against 
htm on account of the levy ; the question 
therefore is not now open, as to whom 
the property honestly belonged, which 
was levied upon by the plaintiff, and 
for which levy he was indemnified by 
the defendant I but the point open is 
whether there was a legal recovery 
against the plaintiff on account of guch 
levy, within the meaning of the indem- 
nity 1 If there was such a recovery, 
the plaintiff was entitled to recover. 

4. Because the second count sets vf 
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a judgment on account of the levy, 
which was previous to the indemnity, 
the judgment being for damages which 
had been sustained, and the indemnity 
being for damages that may be incurred. 
This objection is not tenable, for the 
reasons already stated under the second 
cause of demurrer. 

Judgment for plaintiff on demurrer, 
with liberty to defendant to plead, on 
payment of costs. 



BANKRUPTCY. 



A Review of the Opinion of Mr. Justice &roRT, 
delrrered in tfie matter of John C. TeibittSy a 
banlonpt, at BotUn, Sept. 7, 1843. 

Mr. Justice Stoey, in the matter of 
John C. Tebbetts, a bankrupt, has enter- 
tained and given his opinion upon se- 
veral points of great importance, arising 
out of the construction of the late act 
of Congress, which established a uni- 
form system of bankruptcy throughout 
the United States. 

After disposing of two questions, 
which were raised in the case, he 
comes to the third point, and expresses 
his opinion in the following words : 

" The next point (3,) is that upon 
which I have felt most difficulty, name- 
ly, whether ^/Wwctary debts, not proved 
under the proceedings in bankruptcy, 
are extinguished by a discharge and 
certificate under the act, 

" After some hesitation, I have come 
to the conclusion that they are not. 
There is not, I admit, any positive 
clause to this effect ; but it seems to 
roe, to be a just result, from the ge- 
neral provisions and object of the act, 
and especially of the first and fourth 
sections thereof. 

" If fiduciary debts, as well as othet 
debts, were intended to be barred or 
extinguished by a discharge and certi- 
ficate obtained by the bankrupt mider 
the act, it seems difficult to perceive 
why the first section has so studiously 
excluded persons, owing fiduciary debts 
alone, from the benefit of the act. 
" Yet they certainly are so excluded. 
" If, on the other hand, we construe 
the act as saving the rights of fiduciary 



creditors, and excepting them, at their 
option, from the operation of the aet, 
from motives of public policy, and the 
design of putting strong marks of dis- 
tinction and reprobation upcm official 
and fiduciary defalcations, we readily 
see why the party may still be per- 
mitted to obtain the benefit of the act, 
as to other debts, without in any man* 
ner impairing this policy, or breaking 
in upon this design. It leaves the party, 
as to his fiduciary debts, where it finds 
him, to the justice, and it may be, to 
the mercy of the creditors. In this 
manner the whole section is in entire 
harmony with itself, as well as with 
other parts of the act, and has an ap- 
propriate meaning and use. 

^' The fourth section illustrates this 
interpretation. By that, the bankrupt 
is denied any discharge or certificate, 
if after the passing of the act (which, 
in my judgment, means after the date 
of the approval of the act, viz. the 19th 
of August, 1841, and not after the day 
when it was to go fully into operation, 
viz. from and after the 1st day of 
February, 1842), he * shall apply trust 
funds to his own use.' 

*' Now it is plain, that such a misap- 
plication after the passing of the act, is 
treated as a gross fraud, which ought to 
deprive a party of any discharge or 
certificate under the act, as^o all his 
debts whatsoever, not only such as are 
fiduciary, but all others. • 

" But if the misapplication was be* 
fore the passing of the act, the party is 
not deprived of his right to a discharge 
or certificate ; so that there is no dim* 
culty in saying that the discharge may 
well operate as a bar or extinguishment 
of all other debts, leaving still fiduciary 
debts a privileged class, untouched by 
the act upon the grounds of public po- 
licy above suggested. In this mode of 
construing the act, the distinction be- 
tween fiduciary debts and others, is 
constantly preserved^ and the public 
policy is throughout maintained and 
promoted. Misapplication of fiduciary 
debts before the passing of the act, de- 
prives the party of all right to a dis- 
charge from them only ; misapplication 
after the passing of the act deprives 
him of all right to a discharge /rom any 
debts whaisoeper.'** 
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This opinion is based, independent of 
^'public policy," upon the first and 
foarth sections of the bankrupt act. 
The language employed in the first sec- 
tion, to wit : " All persons, &;c. oiou^ 
debts, which shall not have been created 
in conseqttence of a defalcation as apttb- 
lie officer ; or as executor^ administrator^ 
guardian^ or trustee^ or while acting in 
any other fiduciary capacity^ who shall 
by petition, &c." it is supposed, war- 
rants, in connection with the words of 
the fourth section, *^nor any person, 
who after the passing of this act shall ap- 
ply trust funds to his own use," the con- 
clusion to which the learned Justice has 
arrived. We propose to make a few 
suggestions against that conclusion, 
arising out of the very definite and pre- 
cise language of the act, as contained 
in other sections thereof; and we are 
somewhat emboldened to this under- 
taking, as his Honor declares that he 
^' has come to the conclusion after some 
hesitation." 

It may be remarked, in the first place, 
that the first section of the act no- 
where and in nowise speaks of the final 
discharge of the bankrupt, or the efifect 
thereof upon any debts whatsoever. 
An applicant by that section obtains no 
benefit, save that of being decreed a 
bankrupt^ if it may be called a benefit. 
That section, we hold to be descriptive 
merely of the persons who may apply 
• voluntarily, and against whom proceed- 
ings in invitum may be had. 

To apply voluntarily, he must owe 
debts, ^' which shall not have been 
created in consequence of a defalca- 
tion as a public officer ; or as executor, 
administrator, &c." 

To be proceeded against in invitum^ 
on the part of creditors, he must be 
^'a merchant, or using the trade of 
merchandise, a banker, factor, broker, 
underwriter, or marine insurer," and 
he must also " owe debts to the amount 
of not less than two thousand dollars." 

When the voluntary applicant ap- 
proaches the proper court with his pe- 
tition, the law propounds to him the 
question, '^Do you owe debts, which 
have not been created in consequence of a 
defalcation as a public officer ^ or as ea?e- 
cutor^ administrator, Src* 

If he can answer affirmatively, though 



he may owe his thousands, which have 
been created in a ''^fiduciary capacity, ^^ he 
is entitled to be heard. 

So alsO| where the creditor proceeds 
against the debtor, the law asks, '^ is 
the debtor a merchant, or using the 
trade of merchandise, or a retauer of 
merchandise, &;c. 1" if it be answered 
in the affirmative, he is the ^subject of 
such proceedings. 

The act does not say, if the applicant 
owe fiduciary debts he cannot apply to 
be decreed a bankrupt ; but simply de- 
clares that if he owe debts which have 
not been contracted in a " fiduciary ca- 
pacity," he may apply, and obtain such 
decree. 

The owing debts other than fiduciary 
is descriptio personm, and no more ; and 
besides, is descriptive of voluntary ap- 
plicants only. 

For we shall endeavor to shew in the 
course of these remarks, that there is 
no such restriction, as to involuntary 
applicants, if we may be allowed the 
expression. 

Mr. Justice Story says : — " I admit 
there is not any positive clause to this 
effect," (that fiduciary debts are not ex- 
tinguished by a discharge and certifi- 
cate,) but it seems to me to be a just 
result from the general provisions and 
objects of the act, and especially of the 
first and fourth sections thereof. 

" If fiduciary debts, as well as other 
debts, were intended to be barred or 
extinguished by a discharge and certi- 
ficate ot tiined by the bankrupt, under the 
act, it seems difficult to perceive why 
the first section has so studiously ex- 
cluded persons owing fiduciary debts 
alone from the benefit of the act. Tet 
they certainly are so excluded." Is 
there not good reason, in excluding 
from the benefits of a voluntary appli- 
cation, the debtor, whose debts are only 
of a fiduciary character 1 

Should such a debtor be at liberty to 
apply when he pleases for the benefit 
of the act, to discharge hindself from 
obligations of so high and aacred a 
character 1 And is there not very good 
reason for excluding him from a volun- 
tary application ; and if so, need we 
look for any other reason 1 But if not, 
then that universal reason must be 
given " ita lex scripta est,^^ — ^it is suffi- 
cient that the law is so written. 
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Would it not be equally unjust to ex- 
clude from the benefitft of a voluntary 
application, an unfortunate debtor, 
weighed down and opressed with debts 
irretrievably, because, perchance, one 
of his debts was contracted in a '^fi- 
duciary capacity 1" 

Is it not reasonable to suppose that 
the legislature, weighing or canvassing 
between these two extremes, and anx- 
ious in view of them to prescribe some 
general rule, which should not work 
too great a hardship upon the debtor or 
creditor, b^s adopted the provision 
which they have, as a middle course 
between the two 1 If he owe no debts, 
but those that are fiduciary, he ought 
not to be at liberty to apply when he 
will, for the benefit of the act ; but, as 
it would be difficult, if not impossible, 
to graduate upon a certain scale, what 
amount of debts, over and above those 
that are Mucmryj an applicant should 
owe, to give him the privilege of a vol- 
untary application, and as some general 
rale mast be prescribed, the Congress 
has declared, that if he owe any Mts, 
whieh are not fiduciary^ he may apply 
for the benefits of the law. 

But to return to the provisions of 
the first section. It must be kept in 
view that this section nowhere, and in 
nowise, speaks of a discharge of any 
debts, or of the effect and operation of 
a discharge and certificate. It merely 
declares who may become bankrupts^ 
^^ }h against whom the first decree 
in bankruptcy miky pass ; and divides 
the persons into two classes, whom I 
shall designate for brevity's sake, as 
the voluntary and involuntary appli- 
cants ; though, strictly speaking, every 
petitioner for a final dicsharge and cer- 
tificate becomes a voluntary applicant 
qwHid such petition. 

The same section, as we have before 
said, lays no such restriction upon in- 
voluntary applicants. 

*'A11 persons being merchants, or 
using the trade of merchandise, &c., 
owing debts (without qualification or 
specification whether fiduciary or other- 
wise) to the amount of not' less than 
two thousand dollars, shall be liable to 
become bankrupts, within the true in- 
tent and meaning of this act, and may 
upon the petition of one or more of 



their creditors to whom they owe debtSj 
amounting, in the whole, to not less 
than five hundred dollars, to the appro- 
priate Court be so declared accordingly, 
in the following cases," (and then fol- 
low the acts of bankruptcy upon which 
a decree may pass. As to this class of 
bankrupts, nothing is said in this sec- 
tion, of the law about fiduciary debts ; 
no exception whatever is made respec- 
ting them, but all that it requires to 
give jurisdiction of the person, is, that 
the debtor, petitioned against, owe debts 
of any character to an *' amount not 
less than two thousand dollars." 

Clearly, then, involuntary applicants 
may be decreed bankrupts, though they 
owe no debts, but such as are ofafiduci- 
ary character ; and if they cannot, then 
the more sacred the obligation of the 
debtor, the less becomes the privileges 
and benefits of the laws ; which cannot 
be. 

We have, then, progressed one step 
towards the conclusion, which we mean 
to maintain. We find, that, if a volun- 
tary applicant owe only fiduciary deUSy 
he cannot^ on such voluntary petition, 
be decreed a bankrupt ; but upon pro- 
ceedings in invitum he may be so de- 
creed, though all his debts be fiduciary. 
And this, we hold to be the real ob- 
ject and scope of that provision, as to 
fiduciary debts, viz : — ^the matter oi vol- 
untary and involuntary proceedings, 
and not question of the extinguishment 
and non-extinguishment of such debts. 
It certainly was a very important 
matter to ascertain and prescribe, what 
debts, if any, should not be discharged \ 
and it seems hard to suppose that the 
legislature intended that certain debts 
should not be extinguished, and yet 
ase no more definite expression of their 
intention, than the language which is 
adopted in this section \ and more es- 
pecially so, as we find no other mention 
made of fiduciary debts, throughout the 
whole law, except what is (ound in the 
fourth section in these wordSy '^ i^or any 
persons, who, after the passing of this 
act, shall apply trust funds to their own 
use."* 



*The remainder of this article will be given in 
our nest. 
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IN THE EXCUEQUEa. 
C81TTXN68 AT NISI PftlVS.) 

Before the Right Honorable Lord A* 

BiM6££. 

Co£T and another v. Phillips 6c Spahks. 
June 22, 1843. 

COMPOUNDING £MB£ZZI.SM£NT-^UB£TT. 

A. was arrested for embezzliag monies of his 
employers, and taken before a magistrate ; af- 
terwards the employers took a bond from the 
prisoner and B., for the amount of the monies 
embezzled. At the tune the bond was execu- 
ted the plaintiff's attorney told A. and B. that 
they were not to consider there was any agree- 
ment that the plaintiffs shoaki ibrego the pro- 
secQtion against A. In an action on the bond 
the defendants pleaded the illegality of the 
consideration, and the plaintiff's attorney hav- 
ing admitted in his cross examination he could 
not say that B. did not understand that the 
consequence of giving the bond would be that 
the prosecution should be relinquished. Lord 
Abinger directed the jury that if they believed 
that the plaintiffs meant, upon getting the 
bond, to forego the prosecution against A., 
and that B. signed the bond under that expec- 
tation and belief, the consideration of the bond 
was illegal, and they ought to find a verdict 
for the defendants. 

This was an action on a bond for 
£210, execQted by the defendants. The 
defence was that the bond was illegal, 
the consideration being an agreement 
and understanding that the plaintiffs 
should relinqaish a prosecution for em- 
bezzlement, which they were about to 
commence against the defendant Phil- 
lips. 

Mr. M. Hill (with whom was Mr. 
Mellor) appeared for the plaintiffs; an^ 
Mr. Crowdtr for the defendants. 

It appeared that the plaintiffs are 
wholesale ironmongers, carrying on bu- 
siness in Leicester, and that the defen- 
dant Phillips was their traveller. The 
plaintiffs charged Phillips with having 
embezzled money belonging to them, 
which came into his hands during his 
emplovment in their service, and suc- 
ceeded in apprehending him at Brigh- 
ton, where he was brought before a 
magistrate. He was then taken in cus- 
tody to LeicesteTi where the other de- 
fendant (Sparks), who was the father 



in law of Phillips, sugrgested that it was 
to be regretted that the proposition 
made by the plaintiffs at Brighton, that 
Phillips should enter into a bond with 
a surety for the sum which the plain- 
tiffs found deficient, was not then agreed 
upon. Mr. Lawton, who acted as the 
plaintiffs' attorney, observed that it was 
an awkward thing to enter into any 
compromise after Phillips was in cus- 
tody, but it was uhimately agreed that 
Sparks should join Phillips in the bond, 
which was the foundation of this ac- 
tion ; and the plaintiffs, thereupon, in- 
timated their determination not to press 
the charge against Phillips, who was 
thereupon discharged from custody. 
At the time the bond was executed, 
Mr. Lawton told the defendants tbey 
were not to consider there was any 
agreement that the plaintiffs should 
forego the prosecution against Phil- 
lips, but in cross-examination he ad- 
mitted he could not say that Sparks 
did not understand that the conse- 
quence of giving the bond would be 
that the prosecution should be reUn- 
quished. 

Lord Abingsr told the jury that the 
plaintiffs* attorney saying, when the 
bond was executed, that it was not to be 
considered as an agreement not to press 
the charge against Phillips, did not al- 
ter the nature of the transaction. The 
question was, what the parties really 
intended. If the jury believed that the 
plaintiffs' meant, upon getting the bond, 
to forego the prosecution against Phil- 
lips, and that Sparks signed under that 
belief and expectation, the eonsidera* 
tion of the bond was illegal, and the 
jury ought to find a verdict for the de- 
fendants. 

The Jury returned a verdict for the 
defendants. 



Ilf THE QUEEN'S BENCU. 

Before the Right Honorable Lord Dek- 
MAN, and Judges Coltman, Erskine, 
Mauls and Crbswell. 

BuLLAM V. Shoobridge and Another. 
Trinity Term, 1843. 

PAATNERSHIP—JOTNT LXABIUTT. 

.^. was employed to do some repairs to a house. 
S, and C, father and son, inhabited the house, 
and appeared to be engaged in the same buii- 
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aess, aad during the course of the work both 
gave orders to .^.^ and interfeied with the per- 
fonDance of it. In answer to the joint action, 
the defendants shewed that they were not in 
actual partoership, and that the house was 
taken in the name of jB. alone, and that he 
alone was rated ior it. The Judge leA it to 
the Jury to say whether, in this particular 
transaction, the two defendants had conducted 
themselves as to induce the plaintiff to beliere 
that they were jointly interested in the work, 
and so to give them a joint credit, — ^I{£Li>,that 
this direction was right. 

This was an action of debt for work 
aud labor done, and the plea was, the 
general issue. The cause was tf ied be- 
fore Mr. Justice Wightman. It ajh 
peared from the evidence adduced by 
the plaintiff, that the defendants were 
father and son. The father took a 
house, and the plaintiff was employed 
to put up a partition, and to do other 
work as a carpenter. During the time 
the plaintiff was at work, he received 
instractions as to the way in which the 
work was to be done, both from the 
father and the son ; and evidence of 
this was given to shew a joint liability. 
For the defendant, several witnesses 
were called to shew that the house was 
taken hy the father, that he alone wais 
rated, and, in fact, that there was no 
partnership between the defendants; 
but that they merely worked together 
in the same house. Upon this state of 
facts, the learned Judge left it to the 
jury to say whether the parties had so 
conducted themselves in this particular 
transaction, as to shew that they had a 
joint interest in the work done, and 
had thereby held themselves out to 
this plaintiff as being jointly liable to 
him for his work and labor — ^whether 
they, by their conduct, had induced 
him to give credit to both, and to look 
to both for payment. The Jury re- 
tamed a verdict for the plaintiff for the 
full amount of the bill. 

Mr. Platt now moved for a rule to 
shew cause why the verdict should not 
be set aside and a new trial granted, on 
the ground of misdirection. The de- 
fendants here shewed ift great many 
circumstances which distinctly dis- 
proved anything like a partnership, and 
which therefore negatived any joint 
liability. The learned Jud^e was 
wrong in leaving to the Jury the ques- 



tion of a particular partnership as to 
this individual transaction. The gene- 
ral partnership being distinctly nega- 
tived, there was an end of the case, 
and the Judge ought to have told the 
Jury that the joint liability had not 
been made out, and that the verdict 
must be for the defendants. 

Lord Denman, C.J. — The question is 
not whether there was a legal copart- 
nership between the defendants, but 
whether they gave the plaintiff reason 
to suppose tluit he was jointly em- 
ployed by them, and was to look to 
both of them for payment. The facts 
here raised that question, and under 
these circumstances the learned Judge 
properly left the matter to the Jury, 
and it does not seem to me that there 
is any ground to disturb the verdict. 
Per Cur. Rule refused. 



LIBEL AND SLANDER. 
Inconsijutenciks of the Law. — For 
any words reduced into writings which 
in any way tend to injure reputation, 
though communicated to any one indi- 
vidual, the law gives a remedy, but 
there is no remedy without proof of 
special damage, for mere toordsy how- 
ever injurious to reputation, and how- 
ever publicly spoken, unless they im- 
pute an indictable offence, or apply to 
a man in his business, or import that 
he is laboring under an infectious dis- 
ease 'j so that, falsely and maliciously 
to impute, in the coarsest terms, and 
on the most public occasion, want of 
chastity to a woman of high station and 
unspotted character, or want of vera- 
city or courage to a gentleman of un- 
doubted honesty and honor, cannot be 
made the foundation of any proceeding, 
civil or crinainal ; whereas, an action 
may be maintained for saying that a 
cobbler is not skilful in mending shoes, 
or that any one has held up his nand in 
a threatening posture to another. 



DUTIES Ain> NEEDS OF AN ADVOCATE. 

There is undoubtedly a limit to the 
exertions of an advocate for his client. 
He has a right, it is his bounden duty, 
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to do everything which his client might 
honestly do, and do it with all the ef- 
fect which any exercise of his skill, ta- 
lent, or knowledge of his own, may he 
able to produce. But the advocate has 
no right, nor is it his duty, to do that 
for his client which his client mforo 
conscientm has no right to do for him- 
self ; as, for a gross example, to put in 
evidence a forged deed or will, knowing 
it to be so forged. As to mere con- 
founding of witnesses by skilful cross 
examination, 1 own I am not disposed to 
be very strict. The whole thing is per- 
fectly well understood on all hands ; 
and it is little more in general than a 
sort of cudgel-playing between the 
counsel and the witness, in which — ^I 
speak with submission to you, — I think 
I have seen the witness have the best 
of it as often as his assailant. It is of 
the utmost importance in the adminis- 
tration of justice that Icnowledge and 
intellectual power should be as far as 
possible equalised between the crown 
and the prisoner, or plaintiff and de- 
fendant. Hence especially arises the 
necessity for an order of advocates, — 
men whose duty it ought to be to know 
what the law allows and disallows ; but 
whose interests should be wholly indif- 
ferent as to the persons or characters 
of their clients. If a certain latitude 
in examining* witnesses is, as experi- 
ence seems to have shown, a necessary 
means towards the evisceration of the 
truth of matters of fact, I have no doubt, 
as a moralist, in saying, that such lati- 
tude within the bounds now existing is 
justifiable. We must be content with 
a certain quantum in this life, especially 
in matters of public cognizance ; the 
necessities of society demand it; we 
must not be righteous over much, or 
wise over mu'ch ; and, as an old father 
says, in what vein may there not be a 
plethora, when the scripture tells us 
that there may, under circumstances, 
be too much of virtue and wisdom 1 

Still I think that, upon the whole, 
the advocate is placed in a position un- 
favorable to his moral being, and, in- 
deed to his intellectual also, in its high- 
er powers. Therefore I would recom 
mend an advocate to devote a part of 
his leisure time to some study of the 
metaphysics of the mind, or metaphys- 



ics of theology; something, I mean, 
which shall call forth all his powers, 
and centre his wishes in the investiga- 
tion of truth alone, without reference 
to a side to be supported. No studies 
give such a power of distinguishing as 
metaphysical, and in their natural and 
unperverted tendency they are enno- 
bling and exalting. Some of such stu- 
dies are wanted to counteract the ope- 
ration of legal studies and practice, 
which sharpen, indeed, like a grinding 
stone, but narrow while they sharpen. 
Coleridge's Table Talk 



EFIGBAM ON FOUR DISTrNGUISHED GSNTLEHEN 
OF THE LONG ROBE. 

Mr. Leach made a speech, 
Impressive, dear, and strong. 
Mr. Hart, on the other part, 
Was tedious, dall and long. 
Mr. Parker made that darker, 
Which was dark enoagh without. 
Mr. Bell spoke so well 
The Chancellor* seem'd inclined to doubt 
*Lord Eldon. 



A celebrated counsellor, residing not far from 
Wall street, was asked by a very learned judge 
bow it was that he generally succeeded in lus 
cases at Banc, to which he replied that he in- 
variably looked at the common sense of bis cases 
and acted diametrically the reverse, and thus 
had the law on the subject. 



TO CORRESPONDENTS. 

The question proposed by <^X,'' Is one of law, 
if he will put it in the shape of a moot point we 
will insert it. - 

The case to which M. refers will be found in 
the first Tolnme of the Legal Observer. 

The papers of ** Lex" may be had at our of- 
fice by calling for them. 

Our correspondent at Utica, will find that we 
have not forgotten him. 

We beg to acknowledge the receipt of several 
articles. 

We shall endeavour to carry " Tyro's" sug- 
gestion out. 

O. B. is referred to the case of Franklyn v. the 
Bank of England, reported in Russel, v. i. 

L. B. will find all the cases brought together 
in Mr. Tayler's able work on wills. 

The case on criminal law will appear in our 
next. 

Homo is under consideration. 

Our agent is now on his way to Canada. 

Judge CatroA*8 decision in Lane v. Shoip, in 
our next. 
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BANKRUPTCY. 

A RcYiew of tbe Opiaion of Mr. Justice Story, 
dftiTfsred in the matter of John C. TMitta, a 
baokrapt, at Boston, Sept. 7, 1843. By John 
Chetwoody of Newark, N. J. 

(CoKiimuedfiom pagt 301.) 

Upon the Bubject of /yr^errcJ debtSj the 
act is clear and explicit, — no room is 
left for doubt, no necessity for argu* 
mentatire construction is imposed. 

The act expressly declares "that 
debts doe to the United Sutes, debts 
due to perseas, who* by the laws of the 
United States, have a preference, in 
coaseqaence of having paid moneys as 
the baoknipt's sureties, which shall be 
first paid oat of the assets; and any 
person, who shall have performed any 
labor, as an operative in the service of 
any bankrupt, shall be entitled to receive 
the full amount of the wages due to him, 
for such labor, not exceeding twenty- 
five dollars, provided that such labor 
shall have been performed within six 
months next before the bankruptcy of 
his employer." 

There certainly was as much neces- 
sity, it would seem, for declaring in ex- 
piess terms, what debts should not be 
discharged, as what debts should first be 
paid out of the assets. 

This section speaking only of the per^ 
sons who may be decreed bankrupts, 
and standing alone, giving no benefit, 
or relief to the debtor, it li^omes us to 
tarn our attention to that part of the 
law, which gives the discharge and de- 
clares the ^ect of it. 

By the fourth section it is enacted, 
^*that every bankrupt, who shall iona 
fide surrender all hispropertyi and rights 
of property, with the exception before 
mentioned (neceasarv household fumi- 
ture not exceeduig $300) for the bene- 
fit of his ereditm (not particular ones,) 



and shall fully comply with, and obey 
all the orders and directions which 
may from time to time be passed by the 
proper courts ; and shall otherwise con- 
form to all the other requisitions of this 
act shall (unless a majority in num- 
ber and value of his creditors, who 
have proved their debts, shall file their 
written dissent thereto,) be entitled to 
a/u// discharge from all his debtSy to be 
decreed and allowed by the court, which 
has decreed him a bankrupt, and a cer* 
tificate thereof, granted to him, by such 
court accordingly* upon his petition 
filed for such purpose. 

Now we say here is where the law 
first gives a discharge, and it is "a/t^// 
discharge from all his debts." 

If fiduciary debts were intended to 
be excepted, here was the place, or at 
least, a very appropriate one, to make 
the exception. 

How easy was it for the legislatmre to 
have said '< shall be entitled to a/«// 
discharge from all his debts," except 
those " which have been contracted in 
consequence of a defalcation as a pub* 
lie ofiicer, or as executive administra- 
tor, guardian or trustee, or while acting 
in any other fiduciary capacity." 

If they conceived "the design of put- 
ting strong marks of distinction and re- 
probation upon official and fiduciary de- 
faleatioAs, we (cannot) readily see," 
why they did not signify that intention 
by clear reprobatory terms. 

If the law be construed, as we ooiit 
tend the language and spirit justify, 
then by taking the letter for oar guide, 
we have no doubt or difficulty as to its 
meaning. 

The rules of construction as laid down 
in Bacon's Abridgement, title '' etatute,'^ 
lavours our construction. 

*'Wben words in a statofca aace eah 
pressed plain aiirfc/fiw, the wtjrchs ought 
40 
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to be understood according to their gen- 
ii me and natural signification and tnt- 
poi% unless, by such exposition, a con- 
tradiction or inconsistency would arise 
in the statute by Ireason of some subse- 
quent clause from whence it might be 
inferred, that the intent of the parlia- 
ment was otherwise. 

"And this holds with respect to final 
as well as other acts.** 

" When the law is plain and unam,' 
biguons^ whether it be expressed in gen- 
era/ or limited terms, the legislature 
should be intended to mean, what they 
have plainly expressed, and consequently 
no room is left for construction." 

The language of the act — " shall be 
entitled to tLnell discharge from all his 
debts" is ^^ plain and unambiguous ^^^ and 
ea? w termini, includes fiduciary debts ; 
and " the legislature should be intended 
to mean what they hate plainly expres- 
sed." 

When th« law requires, as a 'condition 
precedent to s discharge and certificate 
" a bona fide surrender of all (the bank- 
rupt's) property and right of property" 
it is careful to guard against the eflect 
of " general terms,*^ which would go to 
Gripping him of even the few necessa- 
ries of life, and qualifies and restricts 
them by the words — " with the excep- 
tion before mentioned." 

A captious or fallacious reason er 
. might reply that the words " all his 
d^bts** means all such dtbes as may be 
extinguished by the discharge ; but that a 
fiduciary debt «annot be so extinguished. 
Our ansrwer would be, in the lan- 
guage of the logician, that is a petitio 
principii, a begging of the question, 
which is whether a fiduciary debt is not 
discharged and extinguished* 

But again. — ^This fourth section pro* 
Tides further, and in these words, " and 
such discharge and certificate, when 
duly granted, shall in- all courts of jus- 
tice l^ deemed a full and complete dis- 
charge of dl dehtg, contracts, and other 
engagemenii of such bankrupt, which 
ure proveeble under this act." 

Can language be fuller or more ex* 
pVfeit ? No exception is here made of 
fiduciary debte, bat ^^ all debts, contradB 
and other engagements^^ are fally and 
ootnplifetely discharged. It really wotild 
tetm 89 if the legtsktnte pointed ex- 



pressly to fiduciary debts, when they 
adopt such a series of synonyms. 

Again — "Such discbarge and certi- 
ficate when duly granted, shall in all 
courts of justice be deemed a full and 
complete discharge of all debts, con- 
tracts and other engagements of such 
bankrupt, which are proveable under this 
act.^* Is a fiduciary debt proveable un- 
der this act 1 Mr. Justice Story gives 
it as his opinion, in this same case, that 
it is ; and hrs reasoning is conclusiTe 
upon that point. 

He says — "the other conclusion" 
(that fiducial^ debts are proveable un- 
der the proceedings in bankruptcy,) '' I 
deduce from the general language of the 
act, which enables all creditors to come 
in and prove their debts and claims, and 
a fiduciary creditor is as much within 
this language as any other creditor.'* 

May not the same ^coBeKrsion with 
like propriety, be drawn from the ** gen- 
eral language of the aot."-^" All debts 
contracts and other engagements."— 
and is not a fiduciary debt " as much 
within this language as any other** 
debtl 

As a fiduciary debt is proveable un- 
der this act, and as a discbarge ope- 
rates as an extinguishment of aif debts, 
&;c., which are proveable under this act^ 
the*conclusian is irresistible, that a fidu^ 
ciary debt is as much extinguished as 
any other; 

' Again .—-The act farther declares that 
the said certificate ^ shrill he and mecy be 
pleaded as a full and complete bar to all 
suits brought (and to be brought) in any 
court of jurisdiction whatever.'* Here 
again is the sweeping language of the 
law — *^ all suits'*^ — and certainly a suit 
for a fiduciary debt ^^is as much within 
this language as any other" suit — hence 
a certificate ** shall be and may be plea* 
ded as a full and complete b^r to" a 
suit for a fiduciary debt. 

If the construction we eontend for 
be given, then none of the diffieulties 
can arise, which, it appears to us, are 
created by the construotlon and opinion 
of Mr. Justice Stdry« 

Upon )i vohmtnry application a list of 
creditors is required 'to be made out 
and Attached to the petition Hied, and 
ais([> a specification ^*of theamoQtvt due 
to s^eA.'* lUn Ibngue^ is gefldrt&l also, 
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No partievkiv ^weiipotn aieoicptioned, 
bat ali without exception, are required 
to be scheduled. The applicant is also 
bound to swear or affirm that he is 
*^ uaable to meet his debts and engage^ 

Why require this general statement 
of aU debts aad the oath or affirmation 
also, if certain debts are excluded from 
the operation of the act ? Again. — If 
such debts are to be excluded from the 
operation of the ax^t in any particulari 
where is the rule of construction, which 
shall not exclude them from the opera- 
tion of the aet in ail pajrticulars 1 

The act itself makes no such excep- 
tion. There would arise this unfortu- 
nate position to a fiduciary creditor. 

His debt is excluded from the ope- 
ration of the act, so far as not to be ex- 
tinguisbed by the discharge and certifi- 
cate, and that rule of construction, 
which would justify its being excluded 
to one inUiU, would require it to be ex- 
cluded to eimy intent^ a rule familiar to 
every lawyer. 

Then the fiduciary creditor would 
not be entitled to a dividend out of the 
assets ; but lias only the poor consola- 
tion oi looking to the future earnings 
of the bankrupt j a consolation, which 
would be rendered doubly poor, if the 
applicant, perchance, should only be de- 
creed a bankrupt, (as is sometimes the 
case,) and not discharged. 

Another difficulty would arise as to 
the form of the certificate and discharge, 
if fiduciary debts are not extinguished. 

Mr. Justice Story has perceived this 
difficulty, but gives it as his opinion 
that it ought to be in the general forniy 
for two reasons. 

"In the first ;dace," he says, ^^no 
other form is contemplated by the pro- 
visions of the act, and especially by the 
fourth section, which is pointed to this 
very matter. The language of the sec- 
tion is, that the bankrupt shall ' be en- 
titled to a full discharge from all his 
debts to be decreed and allowed by the 
court, which has declfired him a bank- 
rupt, and a certificate granted to him, 
by such court accordingly, upon his pe- 
tition filed for such purpose ;' and 
again — * and such discharge and certi- 
ficate when duly granted, shall, in all 
courts of justice, be deemed a full and 
complete discharge of all debts, con- 



tracts and other engagements of such 
bankrupt, which are proveable under 
this act.' Now it seems to me difficult 
to perceive that any other form than 
that of a general discharge and certifi- 
cate is required, or justified, or allowed 
by this language. 

" In the next place there is no neces- 
sity to except fiduciary debts from the 
general terms of the discharge and cer- 
tificate ; for if they are by implication 
excepted from the operation of the act, 
where the fiduciary creditor does not 
neglect to coipe in and prove his debt, 
and take a dividend under the proceed- 
ings, it is plain that the terms of the 
discharge and certificate, however gen- 
eral, cannot vary or control his rights, 
and that his debt will not be barred or 
extinguished thereby ; — ^but he may, if 
the discharge and certificate are plead- 
ed to any suit for his debt, reply the 
fact, that it is a fiduciary debt." 

But will such an answer be allowed 1 
Does the act in terms or in spirit permit 
it 1 If it do not in terms, or if in terms 
it prohibit tV, scarcely will the spirit of 
the act be found to warrant it. 

" The act expressly says, ' that such 
discharge and certificate, when duly 
granted^ (and Justice Story says it must 
be general) ^ shall be and may be plead- 
ed as a full and complete bar to all suits, 
brought in any court of judicature what- 
ever, and the same shall be conclusive 
evidence •of itself _ in favor of such bank- 
rupt, unless the same shall be impeach- 
ed for some fraud or wilful concealment 
by him of his property or rights of pro- 
perty contrary to the provisions of this 
act, on prior reasonable notice, speci- 
fying in writing such fraud or conceal- 
ment.' " 

First — it is a "/t^Z/ and complete bar 
to all suits^^ and ** is conclusive evidence 
of itself ii^ favor of such bankrupt" tp 
support the plea in bar, and cannot be 
*' impeached," that is, cannot be ques* 
tioned *^ as a full and complete bar" in 
any suit, except ^^ far fraud or wilful 
concealment by the bankrupt of his pro^ 
perty or rights of property*'^ Where, 
then, is the authority to question or 
" impeach" the efiTect of a discharge and 
certificate, if pleaded in any suit, by 
" replving the fact, that it is fiduciary 
deht.'^ 

Surely the act itself does give it in 
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express terms ; and we have still gpreat- 
er difficulty to find wherein the^ptrtV of 
the act recognises it, 

The fact that " no other form" (than 
a general one) ^' is contemplated hy the 
provisions of the act, and especially hy 
the fourth section, which is pointed to 
this very matter," is certainly a pretty 
good argument in favor of the extin- 
guishment of fiduciary dehts, by a dis- 
charge and certificate. 

Wherever the legislature intended to 
control or restrict the effect of a dis- 
charge and certificate, they have ex- 
pressed that intention in clear unequivo- 
cal terms. 

For instance, as the general words of 
the act, *' shall be entitled to a ftdl dis- 
charge from all his debts," would go 
very far to releasing all «ureties and se- 
curities for the same debt ; they have 
provided in express terms, *^that no 
discharge of any bankiupt shall release 
or discharge any person, who may be 
liable for the same debt, as a partner, 
joint contractor, endorser, surety, or 
otherwise, for, or with the bankrupt." 

Again — The act declares that "no 
creditor coming in and proving his debt 
or other claim, shall be allowed to main- 
tain any suit at law or in equity there- 
for, but shall be deemed thereby to 
have waived all right of action and suit 
against such bankrupt." 

The language is general — " no credi- 
tor," that is, not any credii^r^ ^^ shall be 
allowed to maintain any suit," &c., and 
Mr. tfustice Story holds that if a fiduci- 
ary creditor come in, and prove his 
debt, it is then barred and extinguished. 
If he be within any of the provisions of 
the act, he is within a//, unless except- 
ed by the act itself. 

In view, then, of the full, general and 
express language of the act, it is sub- 
mitted, whether a fiduciary debt is not 
as much extinguished by a discharge 
and certificate, as any other debt ; and 
whether *' motives of public policy" 
should ever be sufficient to overcome 
the clear will and intention of the le- 
gislature, expressed in ** plain and un- 
ambiguous terms." 

John Chetwood, 
Jfewarky 
v.s. 



PRACTICAL PCINTB. 

EQUITY, DISCOVERY, AND BELIEF. 

It is laid down by text writers, and 
in some decided cases, that the right 
to a discovery carries along with it a 
right relief. — $ee Kyle v. Haggie, 1 
Jac. & W. 234* ; Mackensie v. Johnston, 
4 Madd. 373. 

In a recent English case Pearce ▼. 
Creswick, Rep. (N. S.) Chan. Eq. 251, 
6. H., deceased, deposited with a bank 
a sum of money, for which he held two 
accountable receipts, carrying interest. 
After his death, G. H., the nephew, 
having got possession of these receipts, 
fraudulently indorsed his own name 
thereon, and the Bank in ignorance 
cashed the same, and then caDcelled 
them. The administrator of G. H., de- 
ceased, filed his bill against the Bank, 
praying an account, discovery, and pay* 
ment ; or, in the alternative, the deliv- 
ery up of the documents. It was held 
that the plaintiff was entitled to a de* 
livery up of the receipts, whieh had 
wrongfully come into the possession of 
the bank ; and also, that tl^e decision in 
the plaintiff's favor as to this partial 
relief, involving the very question as to 
the right to the money itself, equity 
would assume jurisdiction at once to 
decree payment, thongh the demand 
was purely legal. SectM, if the right to 
the documents and the right to the mo- 
ney could be separated. In the coarse 
of his judgment, Vice Chancellor Wi- 
gram said, — " The question argued be- 
fore me was confined to this — ^whether 
this court has jurisdiction to give relief 
as well as discovery, or whether it is 
confined to discovery. The first pro- 
position relied on by the plaintiff in 
support of the equity was, that the case 
was one in which the right to discovery 
carried with it the right to relief. There 
are certainly to be found in the books 
dicta to that effect. In Adiev v. The 
Whitebubble Company, 17 Ves. 324, 
Lord Eldon says, — " There is no mode 
of ascertaining what is due, except by 
an account in a Court of Equity ; but it 
is said the party may have a discovery, 
and then go to law. The answer to that 
is, that the right to the discovery ca^ 
ries along with it the right to relief in 
equity." In Kyle r. Haggle, Jac. 1 and 
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Walk. 234, it is said, '* when it is ad- 
mitted a party cornea here properly for 
the discovery, the court is never dispo- 
sed to occasion a multiplicity of suits, 
by making him so to a court of law for 
the relief." In Mackenzie v. Johnston, 
4 Madd, 373, there is a similar dictum. 
I should be reluctant to deprive the 
plaintiffs of this equity ; but I confess 
the argument founded on their dicta ap- 
pears to me to destroy itself by proving 
too much. These dicta can only be re- 
conciled by understanding them as spo- 
ken with reference to the subject mat- 
ter, and not in the nature of abstract 
propositions. 



MCftT ▲ D£ED BE DATED 7 

Ik Goddar^g Case, reported in the se- 
cond part of Coke's reports, (fol. 5. a.) 
it is laid down that the date of a deed 
is not of the substance of a deed ; fort^ 
it hath no date or bath a false or impos- 
sible date ; as the 30th day of February, 
yet the deed is good.^* 

Lord Coke also says, in his commen- 
tary/ upon Lyttleton, (fol. 6, a.) " the 
date of the deed many times antiquity 
omitted j and the reason thereof was, 
for that the limitation of the prescrip- 
tion or time of memory did often in 
process of time change ; and the law 
was then holden, that a deed bearing 
date before the limited time of prescrip- 
tion, was not pleadable ; and therefore 
they made their deeds without date, to 
the end they might allege them with- 
in the time of prescription. And the 
date of the deeds was commonly ad- 
ded in the reign of E. !^, and £. 3, and 
so ever since." And again he says, in 
the same book, (fo. 7, a.) *^that if a 
deed be without premises, habendum, 
tenendum, reddendum, clause of war- 
ranty, the clause of in cujus retteBtimth 
nium^ the date, and the clause of his 
testibus, vet the deed is good" He also 
says (fol. 46, b.) " if an indenture of 
lease bear date which is void or impos- 
sible, as the 30th day of February, or 
the 40th of March, if in this case the 
term be limited to begin from the date, 
it shall begin from the delivery, as if 
there had been no date at all." Perkins 
•ays (sec. 120,) "if a deed have not 
Any date yet it is stifficient enough." 



And in Shepherd's Touchstone (p. 55,) 
it is said that ^^ a deed is good, albeit it 
mention no time or place of date or ma- 
kingi or have a false date, i.^.be dated 
at one time and delivered at another, 
and albeit it have an impossible date, 
as the 30th February, or the like, for 
anciently until the time of £. 2, and £. 
3, the deeds had no date, because the 
law was then held to be that if a deed 
were dated before the time of inemory, 
it was not pleadable except it were of 
record, but it might have been given in 
evidence!" 

For further information on this sub- 
ject see Comyn's Digest, title " Fait," 
and Vinier's Abridgement, title " Faits" 
(or deeds,) and the cases there cited. 



SUPREME COURT. 



Supreme Cevrt, Syrlngfleld, imaoU. 

Before the Hon. Thomas C. Browne, 
Samuel D. Lockwood, Sam'l. H. Treat, 
John D. Caton and James Sbmplb. 



James S. Lane v. Jacob Shabi 
Term^ 1842. 



-Dec. 



error to ADAMS. 

Parol evidence is inadmissible to contradict or 
vary the terms of a written Contract. 

Matter collateral to the writing may be juroved 
by parol, bat it must not change the terms of 
the contract, or increase or diminish the lia- 
bilities of the parties. 

This was a suit h^ Petition and Sum- 
mons, before Justice Douglas, in the 
Adams Circuit Court, to recover ^the 
amount of two promissory notes given 
by Sharp to Liane of $ 160 each, and in- 
terest; which notes comprised all the 
evidence submitted by the plaintiff. The 
defendant filed seven pleas, to wit : 1. 
no consideration ; 2. failure of consid- 
eration ; 3. fraudulent representation ; 
4. payment ; 5. release ; 6. verbal agree- 
ment ; 7. B§ftt off. To the first, fourth 
and fifth pleas, the plaintiff files his re- 
plication, and to the others his demur- 
rer. It appeared in evidence that the 
notes were given in consideration of a 
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\>Ottd for the eonyeyance of a quaTtoT 
section of hind in Adams County, Ills. 
The defendant introduced witnesses to 
shew that he would not have signed 
the notes, had it not been for a parol 
contract, which was made between him 
and an agent of the plaintiff when 
the bargain was consummated by 
the signing of the notes and the deliv- 
ery of the bond. To all of these wit- 
nesses, objection was made by plain- 
tiff's counsel ; which objections were 
over-ruled by the presiding judge. The 
nature of the parol contract is alluded 
to in the opinion of the court. A ver- 
dict was accordingly rendered on the 
testimony in favor of the defendant. A 
motion was made for a new trial, which 
motion was over-ruled by the court. 

Bronning and Bushnell^ for the plain- 
tiff. 

J. H> Ralston and M. McConnelh 
for the defendant. 

The case was heard on the bill of ex- 
ceptions tendered, before Justices Tho- 
mas C. Browne, Samuel D. Lockwood, 
Samuel H. Treat, John D. Caton, and 
James Sample, at the Dec. Term, 1842. 

Caton, J., now delivered the opinion 
of the court. — 

Two questions arise in this case. 
First : Whether the court erred in al- 
lowing the parol evidence to go to the 
jury 5 and second, whether a new trial 
should have been granted. The effect 
of the parol evidence was to show, that 
At the time of the final consummation 
of the contract between the parties, 
when the notes were executed on one 
side, and the bond or contract on the 
other, in addition to the sealed instru- 
ment, it was agreed between the de- 
fendant and the agent of the plaintiff, 
that if the land in the agreement men- 
tioned, should be redeemed by minor 
heirs at any time within two years from 
the date of the notes, the contract 
should be rescinded and the money 
which had been paid by the defendant 
refunded. 

The rule is, where a contract is re- 
duced to writing, the writing affords 
the only evidence of what the contract 
was. All antecedent and contempora- 
neous verbal agreements are merged in 
the written contract. The law will 
not allow that ah hgteetnent' may test 



partly in writing and partly in parol : 
so that it is equally inadmissible to add 
to, take from, or specifically change the 
terms of a written agreement, by parol. 
In this case where the agrtement of 
the parties was reduced to writing, we 
must assume that the written instnh 
ment contains the evidence of the real 
intention of the parties in relation \jo 
the subject matter of the eontrset, aod 
the inquiry is, whether the parol proof 
admitted) superadds any thing to the 
agreement, whereby it is in fact changed 
or its terms are in reality varied 1 We 
think it is. It makes that which is by 
the writing clear, certain, positive sod 
conclusive, uncertain and contingent. 
The agreement in writing provides for 
an absolute sale of the land, upon the 
payment of the purchase money. The 
parol proof shows that the agieemeDt 
was not absolute, ba.t might be destroy- 
ed by a contingency to happen at any 
time within two years. The writtea 
evidence shows that the plaintiff only 
agreed to convey by quit-claim deed. 
The parol shews that he in fact war* 
ranted against the title, being defeated 
by the redemption by minor heirs, 
within two years. In the writing ad- 
duced, the parties say one thiog. By 
the parol proof, they are made to say 
quite a different thing. Indeed^ if this 
evidence were to be admitted, we should 
find it difiicult to determine what might 
not with equal propriety be superadded 
by parol to the written evidence of the 
parties. Unless we are to presume 
that the parties have expressed their 
whole intention in the writing which 
they have signed, we should Qot only 
destroy the sanctity, but the security 
of written agreements. It is true that 
matter collateial to the writing may he 
proved by parol, but it must not change 
the terms of the contract, or increase 
or diminish the liabilitiea of the parties. 
That this is an instance of that charac- 
ter, no better test could be desired 
than the case itself preseatn. Here 
it must be admitted on all hands that 
the agreement, whatever it was, con- 
stituted the consideration of these notes. 
If we take the written evidence alone 
as the proof of what that agreement was, 
then no miatter what may have sabse- 
quently turned np to impair the title, 
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the consideration 6f the notes has not 
failed, for the doctrine of caveat emptor 
would apply to its utmost extent. But 
if we take the parol testimony in con- 
junction with the Mrritten instrument, 
as evidence of what that agreement 
was, then so different a contract is 
shown, which constituted the conside- 
ration of these notes, that the redemp- 
tion hy minor heirs within the two 
years would show a failure of conside- 
ration. In fact the difference is such, 
that under one agreement the vendor 
takes 4he risk of the redemption, under 
the other, that risk is taken by the pur- 
chaser. This certainly cannot be done 
without utterly destroying the rule 
which provides that the writing must 
contain the evidence of the agreement 
of the parties. If we allow them to go 
thus far out of their own deed to show 
their intentions, we shall be miable to 
fix any limit to the range of enquiry. 
I think the court erred in allowing this 
evidence to go to the jury. 

But even admitting this parol proof 
to have been properly admitted, still 
the issues to whien it is applicable are 
not sustained. 

These issues are found in the repli* 
cations to the third and sixth pleas. 
The replication to the third plea denies 
that the notes were given in considera* 
tion of the verbal agreement of the 
plaintiff to convey the land to the de- 
fendant. The witnesses. Lacy and 
Griggs, who speak on this point, iiay 
that they considered the parol contract, 
together with the bond and notes, as 
the contract between the parties res- 
pecting said lands, and that the defen- 
dant would not have signed said notes 
if said pitrol contract had not been 
made. This evidence, instead of show- 
ing that the parol contract was the sole 
inducement to the making of these 
notes, proves that the parol agreement, 
together with the written instrument, 
was the inducement to the notes. The 
issue tendered on the replication to the 
sixth plea is, that it was not agreed be- 
tween said parties that if any claims 
adverse to the claim of the plaintiff 
should be provided before the notes fell 
due, then the agreement should be can- 
celled, &c. The parol agreement pro- 
ved, was, that if the said lands should 
be redeemed by minor heirs within two 



years from the date of the bond, the 
contract should be rescinded 6sc. Here^ 
too, the proof does not sustain the is* 
sue. The averment is, that the agree- 
ment should be void if any claim should 
be presented. The proof is, that it 
could only be avoided by the redemp- 
tion of minor heirs. A multitude of 
claims might be fatal to the agreement 
set out in the plea, while, according to 
the evidence, but a particular one conld 
avoid it. 

The replication to the second plea 
admits the contract for which the notes 
were given as set out in the plea, and 
only denies that the land was redeemed 
by minor heirs. 

On the motion for a new trial, it be- 
comes necessary to inquire whether 
there was sufficient proof to authorise 
the jury to find this issue for the de- 
fendants. The only evidence relied 
upon in argument, or which approaches 
this question at all, is found in the tes- 
timony of Wagy. He says he heard 
the parties have a copversation in Quin- 
cy when they were trying to settle, but 
what they said he could not state. The 
defendant produced some papers, but 
what they were he did not know. The 
defendant said something about adverse 
claim to, or redemption of, the land, 
but what it was he could not state, but 
the plaintiff replied, such accidents wiQ 
happen. The parties did not settle. 
This is the evidence relied on to show 
that the land had been redeemed by 
minor heirs. If any such redemption 
was ever made, it should have been 
proved by the record in the auditor's 
office, that being the best evidence of 
which the nature of the case would ad- 
mit. But, so far from that being thp 
proof here, hardly the shadow of a pre^ 
sumption is raised that any such re- 
demption had ever had been made. ^ 
new tri^l should have been granted. 

The first and third errors beinff well 
taken, the judgment of the court below 
is reversed with costs, and the case re? 
manded. 



A MAN bcinff arrested for stealing, a 
horse enquired of the sheriff " what do 
you take mc fori'*;— -The sheriff replied 
"1 take you for a horse.'' Thie man 
immediately kicked him out of the place* 
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U. S. DISTRICT COURT. 

v. S« District Comrt, o| MaiBe, at F^rtlaad. 

Before the Hon. A. Wabe. 

THS AMETHYST. 

Wiccir property is left derelict on the hiirh seas, 
those who fint find, and take possession of it, 
with the intention of saving it, acquire a right 
to the exclusive possession, which others, who 
afterwards discover it, have no right to disturb. 

The right of property in goods, thus abandoned 
from necessity, is not lost to the owners, and 
those who find, and undertake to save them, 
are bound in good faith to consult the interest 
of the owners as well as their own. If they 
have not sufficient fotce to effect the salvage 
without great risk of the loss of the goods, they 
cannot, consistently with the good faith which 
they owe to the owners, refuse the assistance 
of others, who offer their aid, and who may thus 
become entitled as joint salvors to share in the 
reward. 

This was a case of salvage. The 
Amethyst, a British vessel, sailed from 
Boston for St. John, in New Brunswick, 
May 1. On the 3cl, at 5 o'clock, A. M. 
she was struck by a heavy squall, and 
upset. Of twelve persons on board, in- 
cluding passengers, ten saved them- 
selves, by hanging to the wreck until 
11 o'clock, A. M., when they were ta- 
ken off* by the schooner Compeer, of 
Ellsworth. Two were drowned, and 
their bodies subsequently found on 
board the wreck. On the 7th of May 
the schooners May Flower, Ocean, and 
Wave sailed from Booth bay on a fish- 
ing voyage, and fell in with the wreck 
just before sun set. She was boarded 
from one of the schooners that evening, 
and the skippers of the three schooners 
agreed to lie by during the night, and 
tow her into port the next day. She 
then lay about 15 or 20 miles South- 
East of the island of Monhegan. The 
three schooners hoisted signal lights, 
and lay by in company through the 
night, and remained so near the wreck 
that she was seen at 10 and at 12 o'clock. 
One was so near as to be in danger of 
coming in collision with her. At day- 
light the wreck was seen at the distance 
of a mile or a mile and a half from the 
ischooners, according to the testimony 
of the crews. Another vessel was at 



the same time aeen bearing down on 
the wreck. They manned their boats 
for the purpose of « resuming the pos- 
session, but when they arrived, they 
found that she had been boarded from 
the strange vessel, which had then 
come up with her, and which proved to 
be the Only Son, from St. Andrews, 
New Brunswick, bound to Boston. 
When the parties niet, a controTersy 
arose between them, each party claim- 
ing the right of prior possession. That 
of the three schooners said that they 
had discovered and boarded her the 
night before : the crew of the Only Son 
claimed the right as having the actual 
possession. Hard words and threats 
passed between them ; the party from 
the schooners cut the lines which were 
made fast to the wreck frona the Only 
Son, and being superior m numbers, 
maintained their possession. The crew 
of the latter vessel, during the dispotei 
took from her an anchor, and seemed 
it on board their own vessel, and theft 
were compelled to abandon the prixe to 
their adversaries. The schooners then 
made fast to her with their cables, one 
before the other, and proceeded with 
her in tow for Booth bay harbor. On 
the morning of the 8th the weather was 
pleasant and the sea calm; bat ia the 
latter part of the day the wind arose 
and increased to a storm, so that before 
they got into the harbor, the schooners, 
one ^ter another, parted their cables 
from the wreck, which was driven on a 
dangerous reef of rocks, and the schoon- 
ers with some difficulty saved them- 
selves from the same danger. The next 
day hands were procured to assist in 
saving the property. The principal di- 
rection of the business, which was at- 
tended with serious difficulties of difier- 
ent kinds, was taken by Mr. M^Clintock, 
who appears to have conducted with 
spirit, prudence, and good faith. The 
vessel lay anchored to the sea, and the 
waves run high ; the labor was severe, 
and the risk of life not inconsiderable 
in getting the cargo from the wreck ; 
and after it was landed it was necessary 
to employ men to guard and protect the 
property from persons who were prowl- 
mg around for the purpose of plunder. 
A claim was interposed bv J* T. 
Sherwood, Her Britannic Majesty's 



THB N£W.YOBK LEGAL OBSERVES. 



513 



U. 8. District CQorty Main^— The Amethyst. 



counsel for the owner, and the ca$e was 
argued by Deblois for the claimants and 
Howard for the libeUants. 

Ware, District Judge.-Thb is a case 
of salvage c^ a vessel and cargo, found 
derelict, and saved under circumstances 
of considerable peril and severe labor; 
and it cannot be donbted that a liberal 
reward ought to be allowed, unless the 
claim of the aalvors has been forfeited 
or impaired by misconduct on their part. 
It is contended that there has been such 
misconduct as ought justly to go either 
in diminution or to a forfeiture of their 
claims. The fact relied upon, as im- 
pairing their merits, is their refusal to 
accept the aid of the Only Son, in sav* 
ing and securing the property, in con- 
sequence of which, it is argued that the 
vesael was fuoally krnt upon the rocks, 
when die additional strength of another 
vessel might have^ved her and brought 
her into port. It i^ contended that the 
master and crew of the Only Son boing 
on the spot with their vessel, and ready 
to assist in the salvage, the libeliauts 
were bound to accept their assistance, 
and admit them as joint salvors ; and 
they havj in fact appeared and filed a 
claim for a share of the salvage. 

As to the claim of the master and 
crew of the Only Son, it is to be renuirk- 
ed, that in the controversy that arose 
between the parties;, they did not claim 
aor ask to be admitted as joint salvors. 
They claimed the sole and exclusive 
possession of the wreck, as being first 
in discovering and taking possession 
of it Their Avowed purpose was to 
exclude the libellants entirely, and take 
her into port themselves. 

It is elear upon the evidence, that 
when the Only Son discovered the 
wreck, it was in the legal possession of 
the libellants. The proof is that they 
discovered and boarded it on the even- 
ing of the seventh of May. They left 
no hands on board, it is true, to retain 
the actual and corporeal possession du- 
ring tbe night, nor could men have re* 
maincd on board during the night, with- 
out some riak of life. But tliey lay by 
in oompaaiy near the wreck for the pur- 
pose of talcing her in tow the next morn- 
ing. The title wUch is acquired to 
property by tading, ia a species of oe- 
eepBlie*; and it ia laid 4cmi as a rule 
41 



of law by the civilians, that the m^re 
discovery or sight of the thing is not 
sufficient to vest in the finder a right 
of property in the thing found. PotkUr^ 
Traiee dt ia Propriete^ J^o. 63. His title 
is acquired bv possession, and this must 
be an actual possessiou. He eaanot 
take and keep possession by an act of 
the will, oceulis ei affecta^ as he may 
when property is transferreid by contract 
and the possession given by a symbolic 
cal deljvery. To consummate bi^ title 
there must be a corporeal prehension of 
the thing. Though it is said that it is 
established by custom {moribm rectpium 
est) and that such was the ancient law 
of the Romans, when two are near to# 
gether, or in company where the thing 
is found, that the title is acquired in 
common. Poihitr^ Pandects, 41, 1, 3, 
HtimeccitLS JUcimtianes in Instut,, sbo* 
Vort ad Pandect, 41,1, 19. Upon these 
principles, the discovery of the wreck, 
left derelict, by the three schooners, and 
the boarding her from one of them, was 
sufficient to give them the right of pos* 
session. The three which were in 
company when she was discovered 
were entitled to share equally in the 
good fortune, though she was boarded 
and the actual possession taken by only 
one, for those who boarded took pos- 
session for the benefit of all. 

The right of possession, having be» 
come perfect, was not lost by tempon^ 
rily leaving the wreck, without the in- 
tention of ultimately abandoning it, but 
with the purpose of returning and re- 
suming the actual possession, and car- 
rying her to a place of safety the next 
moxninff* Things being once in oui* 
possession remain so, while they are 
subject to our custody, and are so situ- 
ated that we can resume the actual pos- 
session at pleasure ; and this principle 
is equally applicable whether the right 
of dominion is acquired by finding or by 
an onerous title. Potkier^ Trait de la 
Possession, M. 79. Vinnius, In Insti* 
tut. Justin. Lib. 2, 1, 18. When there- 
fore, the wreck was discovered by the 
Only Son, on the morning of the 8th, 
the- fishermen, though not in the mctnai 
poaeesaion. pedis pontionty had that kin«k 
of possession that prvserved att the noe* 
seaaory rights, which .they asqvireaitbe 
night before. Having diaeevered and 
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taken the property into their hands, 
they had a right to retain it for the pur^ 
pose of carrying it to a place of safety, 
and entitling themselves to the reward 
allowed in such cases, and to exclude all 
others from interfering with their pos- 
session. They had not only acquired 
rights, but had come under obligations 
with respect to the property. The find* 
er of property left derelict at sea does 
not acquire the dominion or the abso- 
lute property in what is found. He ac- 
quires the right of possession only, with 
a title to a reasonable reward for his 
services when the property is brought 
to a place of safety. The finders were 
therefore bound, unless they chose to 
abandon it, to exert themselves with 
all due care, fidelity, and vigilance, to 
preserve and protect the residuary in- 
terest remaining in the true owners. 
The master and crew of the Only Son, 
although they doubtless supposed that 
they were the first discoverers of the 
wreck, had no right to disturb the pos- 
session of the libellants ; and as they 
were not in sight when the schooners 
first discovered and took possession of 
it, they have no just grounds for claim- 
ing to be admitted as joint salvors. 

Dili although the libellants may have 
had the right of exclusive possession, 
they were bound to use every reasonable 
precaution to insure the safety of the 
property for the benefit of the owners, 
and it is argued, therefore, that it was 
their daty to accept the aid of the Only 
Son, though they might thereby dimin- 
ish their share of the salvage. It is true 
that salvors are bound to act with good 
faith towards the owners, and this 
obliges them to use all reasonable and 
avaUable means to ensure the safety of 
the property. They are influenced pri- 
marily in engaging in the service by the 
expectation of a reward. But when 
once they have engaged in the business 
their own interest is not alone involved. 
When the goods are rescued from dan- 
ger, and brought to a place of safety, 
uiey are saved for the owner, after <le- 
ducting a just and proper compensation 
fat the salvors. A person undertakiBg 
to save derelict gooas stands in relation 
to the owner somewhat in the charaqter 
0( 9i tugotimlms gestor of the Roman 
laVf tbnt' of a voluntary agent, who in- 



terferes in the affairs of another with- 
out a mandate or authority, and he is 
bound to act for the interest of the own- 
er as well as his own. Generally the 
interest of both will be the same, that 
of conveying the goods to a place of 
safety without loss and expense ; bat if 
it is otherwise^ it would be a violation 
of good faith for a salvor to look solely 
to the enhancing of his reward at the 
expense of the owner. The golden 
rule of dealing with others as we would 
have others deal with us, is a principle 
of social duty deeply laid in morals, 
and in the constitution of human nature ; 
and in these cases of providential ca- 
lamity it is a rule of law as well as of 
morals. If the finder cannot with his 
own force convey the property to a 
place of safety, without imminent risk 
of a total or material loss, he cannot, 
consistent with his obligations to the 
owner, refuse the assistance of other 
persons proffering their aid, or exeloiie 
them from rendering it, under the pre- 
text that he was the first finder and had 
thus gained a right to the exclasive 
possession. The principles of good 
faith are of universal obligaiion, and 
binding in all cases in which the inter- 
ests of others are involved. 

Upon this part of the argument, the 
question is whether the three schooners 
with their own crews, constituted a 
force apparently suf&cient for the ser- 
vice under the circumstances of the 
case. For if the force was manifestly 
inadequate, so that the attempt to save 
the wreck without other assistance 
would be exposing the property to 
great hazard, then it was their duty not 
merely to accept bat to solicit aid, and 
not expose the property of the owner to 
a total loss in their eagerness to en- 
hance their own reward. The Ame- 
thyst was a vessel of 98 tons; the 
schooners were smaller, one being of 
60, one of 55, and one of 45 tons ; but 
each was manned with a full crew of 
fishermen, aitoounting in the whole to 
eighteen men. The weather was calm, 
and the wreck lay about fifteen miles 
from the island of Monhegan, in which 
there is no harbor, and about double 
that distanoo from the safe harbor of 
Booth ba^. To, one not versed in nau** 
tical afffurs this would app^r W l^A 
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sufficient force to tow the wreck into 
port with ordinarily favorable weather, 
and the prospect of the rooming was 
that of good weather. The prudence 
and propriety of men's action are not to 
be judged by the event, bnt by the cir- 
camstances under which they act. If 
they conduct with reasonable prudence 
and good judgment, they are not to be 
made responsible because the event, 
from causes which could not be foreseen 
nor reasonably anticipated, has disap- 
pointed their expectations. The schoon- 
ers took the wreck in tow, and had 
withojit difficulty carried her nearly to 
a place of safety, when the weather 
having become boisterous, the cables 
broke one after another from the vio- 
lence of the tempest from their hold- 
ings, and at last from the wreck, and 
she was carried by the waves on a dan- 
gerous reef of rocks, so that the vessel 
was nearly a total loss. Now it is not 
apparent how another vessel of about 
the same tonnage as the fishermen, 
would prevent this calamity. If the 
weather had continued favorable, the 
three were sufficient, and in the storm 
which arose, it is not probable that the 
presence of the Only Son would have 
insured, or could have contributed much 
towards her safety. On the facts prov- 
ed, it does not appear that the libellants 
would have been chargeable with any 
fault which would impair their claims 
for salvage, by declining to admit their 
participation in the service, if it had 
been offered. But in point of fact it 
was not offered. 

The whole mass of property saved in 
this case is small, the value, after de- 
ducting expenses, amounting only to 
$841,12, the largest part of one moiety 
of whichi is exhausted by the necessary 
expenses of getting the property ashore 
and securing it after the wreck went on 
the rocks. So that having but a pit- 
tance for the owners, the compensation 
of the salvors will scarcely amount* to 
a quantum meruit for the laborious and 
dangerous service of rescuing the goods 
from the waves, and I may add, saving 
them from pillage from the piratical 
shoremen, after they were landed. I 
shall allow 400 dollars salvage, leaving 
the cost and expenses a charge on the 
residue. 
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IN CHANCEEY. 

Before the Vice Chancellor of England. 
Not v. Rowoeth — Trinity Term^ 1843. 

WILL CONSTEUCTION — SPECIFIC BEQUEST. 

A bequest may be specific as to part, and gca^. 

ral as to another part. 
A specific bequest may be made by implication. 

A TESTATOE hequcathed all the rest 
and residue of his personal estate what- 
soever to Trustees, upon trust to con- 
vert the same into money, and (after 
payment of their expenses) to invest 
jCTOO in the 3 J percent, annuities, "in 
addition to my previous investments," 
and directed the interest of the whole 
to he paid to his daughter Sarah for 
her life, with remainder over. At the 
hearing of the cause it was referred to 
the Master to enquire, amongst other 
things, into the amount of these previ- 
ous investments. The cause now came 
on further directions, and it appeared 
by the Master's Report that at the time 
of making his will and of his death the 
testator had JC3,000, 3^ per cent, an- 
nuities standing in his name. It was 
admitted that the^ £700 directed to be 
invested as above mentioned was a gen- 
eral legacy i but the legatee contended 
that the $3,000 3J perc ents. already in- 
vested were specifically bequeathed to 
her, and therefore would not be liable 
to contribute to the costs of the suit 
with the other general legacies. 

Wakefieldy for the specific legatee. 

Stewart and Dixonj contra^ contended 
that the gift was one of legacy, which 
could not be specific in part and gene- 
ral in part ; that it followed and formed 
part of a residuary bequest, of the char- 
acter of which it partook, and that spe- 
cific words of gift were necessary to 
make a bequest specific : but 

The Vice Chancellor held that the be- 
quest was distinguishable into two parts, 
of which one (the £300 was specific, 
jand the other (the X700,) general. 
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CRIMINAL ULW. 
Wetttni Clrcnlt— BodmiA, A«f . Tth, 184& 

Before Sir Thomas Golman. 
Reg. V. Thomas. 

EVIDENCE — ^DYINO DECLARATION. 

Circumstances under which the declaration of a 
wounded party, who subsequently dies, is re- 
ceived in evidence. 

The prisoner was indicted for the 
manslaughter of Jane Thomas, his 
mother. 

Mr. Moody prosecuted. 

Mr. Kinglake defended the prisoner. 

The evidence against the prisoner 
almost entirely consisted of dying de- 
clarations, made by the deceased, and 
the question in the case was whether 
these declarations were made under 
circumstances that rendered them ad- 
missible. 

Three witnesses were called for the 

Erosecution, the sister of the deceased, 
er niece, and the surgeon who attend- 
ed her in her dying moments. 

It was proved that the deceased had 
come to her sister's house on a Friday 
evening, and asked permission to stay 
there, saying she was very ill. She ap- 
peared very ill and very shaking. She 
continued till the Wednesday follow- 
ing, without any medical man, though 
she had been persuaded to have one. 
Her sister then again urged her to have 
a medical man ; upon which deceased 
said, ^^ Then, I suppose, sister, you 
think me dangerous 1" Witness re- 
plied, " Yes I do : we all think you 
dangerous." She then consented that 
a medical man should be sent for, 
which was accordingly done. Speak- 
ing of his arrival, she said she must tell 
him the truth, how it happened, or he 
would not be able to do any thing to 
benefit her. On this dav, also, she wish- 
ed to see her niece. On her approach- 
ing her bed,' she said, "Now, my dear 
niece, hear your Aunt's dying words. 
I hope you will always act in accord- 
ance with your duty. You see what I 
am brought to. Be sure, and be always 
dutiful to your parents." The medi- 
cal man did not come this night, but 



sent her some medicine, and ordered a 
mustard poultice to be placed on her 
side. The mustard poultice was put on, 
and appeared to give ease, as the de- 
ceased had several times complained 
before, that the pain was so great ia her 
aide, that if she did not get relief, ahe 
could not last ; and she appeared more 
tranquil afterwards. She continued al- 
so to take the medicine till the next 
day, when the medical man came to 
see her. She was, however, very ill 
that night; had the rattles very bad, 
but did not appear to know what they 
were. The next morning, (Thursday), 
deceased appeared very anxious to see 
the medical man. She also sent for a 
person to make her will, and expressed 
ner fears, if he did not come immediate- 
ly, she should be gone before he came. 
Seeing her sister in tears, she said, 
"Why are you crying, my dear sister? 




part, 
deceased, " we must part. The Load's 
will be done." She appeared very 
tranquil and happy in the prospect of 
her dissolution, and her sister said to 
her, " This, my dear sister, is the vic- 
tory." She replied, 

" Oh, how happy shall I be, 
VfYLta I have gainM the victory !'* 

The medical man came in the cottrae 
of Thursday morninflr. Before any 
opinion was expressea as to her atate, 
or any communication made respecting 
it, she made a statement resoecting the 
cause of her illness, which Mr. Moody 
on the part of the prosecution, propos- 
ed to put in. 

Mr. Kinglake objected to the recep- 
tion of this evidence, contending that it 
was not receivable. The admiaaibility 
of evidence of this sort is an anomaly 
in the rules of law, and it is never to be 
received, unless the judge before whom 
it is oflfered, is satisfied that at the time 
the declarations were made the deceas- 
ed had given up all hopes of recovery. 
It was not sufficient that she had a con- 
viction that she was in imminent dan- 
er, and might possibly die ; ahe must 
ave believed that death was inevitable. 
In this case, the deceased had clearly 
(osi€ hope, though no doubt she thooght 
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she might die. This was satisfactorily 
•hown by the fact that she was anxious 
to see the medical man, to whom she 
said she mast tell how the injarv had 
happened, or he would be able to do her 
no good. She continued to take the 
medicines sent to her, which she would 
not have done if she had giren up all 
hope. The other parts of the evidence 
were all compatible with the fact that she 
thought she must die, but had some 
hopes she should live ; and if she en- 
tertained any such hope, then the re- 
strictive rule applied, and her evidence 
must be rejected. The cases cited in 
the last edition of '* Russel on Crimes^' 
were relied on. 

Mr. Moody contended that the evi* 
deuce plainly disclosed that the deceas- 
ed had given up all hope of life. Her 
anxiety to see the medical man might 
have been only with a hope to obtain 
relief from her pain, and without any 
hope of recovery. Taking medicine 
was that which every person did, after 
all hope had expired. But her express- 
ion to her sister, about going to glory, 
and the fear expressed, that if the man 
sent for, to make her will, did not im- 
mediately come, she should be gone be- 
fore his arrival, plainly showed that she 
had a full conviction that she was upon 
the immediate borders of the grave. 

Coleridge J. — There is always a 
great difficulty in coming to a conclu- 
sion on expressions made under such 
eircsmstances, whether at the time a 
declaration is made, the party making 
it had any h(^ that he or she might 
recover. The principle was perfectly 
clear, that no declarations were admis- 
sihle, unless made by a party lying un- 
der the conviction of impending disso- 
lution, and without the least hope of 
recovery. In this case four parts pre- 
sent themselves for my consideration. 
The first is, the manifest strong sense 
which the deceased had of her danger. 
This, however, did not arise from any 
knowledge of her complaint, but was 
founded on her sense of pain. Such a 
sense of danger does not exclude a 
hope that medical aid may afford relief. 
It is different from a case where a man 
knows that he has been shot through 
the lungs, or in some other vital part, 
and from a knowledge of the nature of 



the wound, must be aware that he could 
not live. The sense of danger by the 
deceased, I think, was not of a charac- 
ter to preclude some slight expectation 
that she might recover, and therefore 
on this ground, I do not think the evi- 
dence admissible. The second fact to 
be considered, is her anxiety about the 
surgeon's coming. I do not think this 
is decisive one way or the other ; for 
although it does certainly rather tend 
to the conclusion that some hope still 
lived in her mind, still, looking at it in 
connection with the other expressions, 
I cannot but think that Mr. Moody's so* 
lution of it may be correct, and that it 
resulted from an expectation that the 
medical man would be able to relieve 
her pain. 

The third fact to be considered, is 
the character of her religious expres- 
sions. 

Religious expressions are very often 
made use of by pious people without 
their having lost all hope of recovery. 
Men often call their friends and their 
children around their bed, under the 
apprehension that they may not be able 
again to do so from the progress of 
their disorder, and still cherish a linger* 
ing hope that the disorder may take a 
favorable turn, and they recover. Still 
language of this sort is evidence, and 
strong evidence, of the feelings and 
views of the party by whom it is made 
use of, and may in many cases be al- 
most conclusive evidence of the aban- 
donment of all hope. I think it assumes 
that character in this case. The de- 
ceased's expressions to her sister about 
going to glory, evidently refer to her 
belief that she was going to heaven. 
And when she repeated those lines — 

<< Oh happy shall I be. 
When I have gained the victory." 

she plainly refers here to the scripture 
account of death ; and shows that she 
was expecting death and trusting that 
she should obtain a victory by having 
its sting taken away. This evidence, 
therefore, weighs strongly in favor of 
receiving the declarations tendered. 
Then, there is the fourth part — ^that of 
making a will. Now, in ordinary cases, 
the mere making of a will I should ac- 
count as nothing, because a prudent 
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man who felt himself ill, would make 
a will, on the mere chance that the ill- 
ness would prove fatal, though he him- 
self did not believe it would. But in 
this case there is not only the making 
the will, but the expression that if the 
party sent to do it did hot quickly 
come, she should be gone before his ar- 
rival. I think these facts put together 
import a thorough conviction on the 
part of the deceased that she had given 
up all hopes of life, and was expecting 
almost immediate dissolution; and 
being of this opinion, I shall admit the 
declarations. 

. The declarations were then proved, 
which were to the effect that about a 
month before her son, the prisoner, had 
struck her a violent blow on the side, 
from which she felt immediate pain. 
About a week before making the de- 
claration and her death, he had struck 
her there again, and from that moment 
she had grown worse and worse. She 
died on the next day — viz: Friday. 
Before she died she made her will and 
left her son the half of her property. 

Mr. Justice Coleridge having summed 
up, the jury returned a verdict of guil- 
ty- 



IN THE COMMON PUBAt. 

Before the Right Honorable Sir Nicho- 
las TiNDAL, C. J., and Judges 

COLMAN, ErsKIME, MaTTLE, 

and Ceeswell. 

BtTRGEss V. Langley — Eoster Term, 1843. 

The affidavit or fttatement of a juryman \?ill not, 
under any circumstances, be secelved for the 
purpose of showing misconduct of the Jary in 
returning their vei^ict. 

Debt for a phston, sold by the plain- 
tiflfto the defendant. 

The delivery was proved, and the 
price not disputed. The only question 
was, whether it was a sale for cash or 
credit. A verdict was found for the 
defendant. 

Shee, Serjt. moved for a new trial on 
the ground of misconduct on the part 
of the Jury. The motion was founded 
upon the affidavit of the plaintiff^s at- 
torney, which stated that the jury hav- 
ing retired to consider their verdict, 



and the Lord Chief Justice having lefl 
the Court, the verdict was received by 
the Associate ; and that after the fore- 
man had returned the verdict and the 
jury had received their fees, one of 
them, in the presence and hearing of 
several others, informed the deponent 
that they (the jury) had been equally di- 
vided in opinions, and that, finding no 
probability of unanimity, they had cast 
lots for the verdict. 

Creswell, J. — ^It was long ago set- 
tled that the Court would not receive 
statements on oath from jurymen who 
had so misconducted themselves : how, 
then, can we admit their statements not 
upon oath 1 Such statements could on- 
ly be met by counter allegations by the 
other jurymen* The case would be dif- 
ferent if the information came from 
some third person \ for instance, from 
the officer having charge of the jury. 

TiNDAL, C. J. — In Strokes v. Grakfum^ 
7 Dowl. P. C. 223, 4 M. and W. 721, 
where a new trial having been moved 
for, on the ground (as appeared by an 
affidavit of the plaintiflf's attorney, from 
information received by him from one 
of the jury), that the jury had arrived 
at the verdict by tossing up, Lord 
Abinger said : ^M am clearly of opinion 
that we should take no notice of this af- 
fidavit. If I had been aware of it, I 
should never have consented to its be- 
ing placed upon the files of the Court. 
It would be improper to receive the af^ 
fidavit of a juryman ; and certainly ev- 
ery thing that would ^ to reject that 
would equaUy apply to the exclusion of 
this, which is merely hearsay evidence 
of his statement. If, however, I had 
the evidence of any person who had 
seen them toss up, or put the dice into 
a box, I should think it right to set the 
verdict aside." 

And Parke, B., said: "Where the 
jury have unanimously concurred in a 
verdict delivered in open oourt^ I think 
it would be extremely dangerous to ad- 
mit an affidavit of this sort to overthrow 
it: therefore I wish distinctly to say 
that I cannot attend for a moment to 
the affidavit, but that I reject it entire- 
ly«" And Mderson, B., concurring, 
the affidavit was rejected. I cannot 
distinguish that, case from the present. 

Shee, Serjt.--rFn>m the report of that 
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case it appears that the statement of 
the jury-men was made som^ time after 
the delivery of the verdict : here, the 
statement was made to the attorney 
whilst th» jury were still in court, and 
made in the presence of some at least 
of them, who might have contradicted 
it if ontrue. 

TiMDix, C. J.— Upon general princi- 
ples, we think the statement offered in 
this case, ought to he rejected ; but, 
under the peculiar circumstances, w« 
think it will be right to ascertain from 
the associate whether any^ thing took 
place in his presence to mduce us to 
alter our present resolution. 

Cur ad vult. 
Tindal^ C. J., on a subsequent day, 
said : — we have made enquiry and are 
informed by the associate, that, in an 
answer to the usual question put by 
him, the foreman of the jury said that 
they found for the defendant, but re- 
commended that each party should pay 
his own costs; that he thereupon told 
them they had nothing to do with the 
costs, and again asked thesn' whether 
they found for the plaintiffs or for the 
defendant ; and that nothing more passed 
in his hearing. The present case there- 
fore falis within Straker v. Graham^ and 
the rale must be refused. 



HISTORICAI. OOTUH E OP THE LAWS. 

PART IL 

EDWARD IL 

^taiute de mUiiibui — 1 Ed. 2, at. 1.— 
The first public statute of this reign, 
abolished that part of the feudal law 
vhich required every one possessed of 
a f«dum inilitare to take upon him the 
order of knighthood ; it was hence call- 
ed the Statutum de Militibus. 

StfU. Jirticuli. Cleric 9 Edw. 2, st. 1. 
— This statute, which was passed in 
the ninth. year of this reign, was parti- 
cularly famous on-account of its settling 
the limits of ecclesiastical jurisdiction, 
which had long been matter of uncer- 
tainty and dispute. By this statute va- 
rioQs provisims -wetv made for the pro- 
tection of the clergy, so that if any* 
Person lay violent hands upon a clerk, 
I^e was to be indicted at the suit of the 



king for a breach of the peace, and also 
subjected to the censures of the church 
imposed upon him in the spiritual 
court ; besides which, he might be sued 
in the temporal court, for the special 
damage sustained to the party injured. 

In the same year that the act last re- 
ferred to was passed, considerable 
amendments were made with regard to 
the choice of Sheriffs, which ofice had 
been much abused in former reigns. 

Stat, of Gavelet, 10 Edw. 2.— This 
custom had been hitherto confined to 
the county oi Kent, but by this statute 
it was extended to London ; by it the 
landbrd might seize the land of his 
tenant in the nature of a distress, until 
the rent was paid. 

Stat, of York, 12 Edw. 2.— By this 
statute, passed on the 10th of this reign, 
the administration of justice with re- 
gard to attorneys, the return of writs, 
the duty of Sheriffs, inquests, and va- 
rious other matters, were more fully 
regulated. 

The Slat. deJPrerogativa Regis, 17 Edw. 
2. was introduced for the purpose of 
defining the rights and power of the 
king, which hitherto had been unlimit- 
ed, and in the eye of the common law 
admitted of no comparison with any 
other. By this statute the king was 
appointed to the guardianship of all 
idiots or .lunaiicsy upon then having 
been brought before the chancellor and 
found to be either idiots or lunatics as 
the ease might be« The king then had 
the care of their estates, which, upon 
their death, were restored to the heir. 
By this statute also the king's jurisdic- 
tion with regard to wardship, marriage, 
dower, and right to wreeks, treasure 
trove, waifs and strays, and varioue 
other matters, were defined and regu- 
lated. 

Before this reign, statutes were either 
called by the place where they were 
passed, as the staU of Westminster; 
by the subject on which they treated, 
as the Stat, of modus levandi ; or by the 
words with which they commenced, as 
that: of quia Emptores. About -this 
reigii, however, it appears they were 
ditftanguiahedbyth^ year of the reign 
in whieh they were passed. 

In ihm. 14th year of his reign, the 
ki^g gave inatf action to collect tad mt* 
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range the various rolls and legal docu^ 
ments, both of his reign and those of 
his predecessors, then in the Tower 
and Exchequer, and in the 16th similar 
instructions were giren with regard to 
the bulls, charters, writings, Scc.^ of 
England, Ireland, Scotland^ Wales, and 
Ponthieu ; and some little time after, 
farther directions were given for col* 
lecting and examining various papers 
and documents deposited in the castles 
of Pontifract, Tunbridge and elsewhere. 

The records of the Ck>urt of Chancery 
being very numerous, an officer was ap* 
pointed separately, for the purpose of 
naving the charge of them, known as 
the Guardian de Kolls and various other 
titles, and now as the Master of the 
Bolls. 

The Year Books were first commen- 
ced in this rieigii% They were reports 
of the various causes that were decided, 
and were made by certain persons who 
were appointed for that purpose. 

The Mirror de Justice was ihe only 
law treatise of vdiich there is any note 
in this reign. 

The order of the Knight Templers 
was abolished in this reign. 



CRIMINAL LAW. 



DOVBLK DIDICTBIKIfT. 

A PBRsoif gave a woman named Con* 
don, something which he called compo* 
sition coal, and when she put it on the 
fire, it caused an explosion, by which 
two children, Mary Cormack^ and Ma- 
ry Ann Condon, were so severely burnt 
that they died ; but Mary Ann Condon 
did not die till after the trial of the 
prisoner for the manslaughter of Mary 
Cormack. The prisoner was convicted 
of manslaiiffhier in killing Mary Cor- 
mack, wdA had received the benefit of 
olerffy for that ofience. He was after- 
wards tried and convicted of man- 
slaughter, in killing Mary Condon, the 
same act having caused the death of 
both. Eleven of the Judges held that 
the former allowance of elergy protect- 
ed him from any punishment on the 
second verdict. Hex v. JetmtngSj R. 
k R., C. C. 388. In a redent case, the 
jnmiutg van indicted for stealing a pg. 



and it appeared that he had been tried 
and convicted, and was suffering punish- 
ment for stealing another pig of the pros- 
ecutor, and it was suggested by the coun- 
sel for the prisoner, that it was a case 
forthe consideration of the Court. Cres- 
well^ J., said, '' I remember a case be- 
fore Baron Wood^ where a prisoner was 
tried and acquitted of uttering one 
forged note, and afterwards indicted 
for uttering another note, which he had 
uttered at the same time as the former 
one, and Baron Wood held that it might 
be done ; but here the prisoner is coa* 
victed, and is suffering punishment for 
stealing one pig, and 1 therefore think 
that it would be as well not to proceed 
with this indictment. Reg. v. Bruttel, 
1 Car &; M. Cog. 

UJRCElfT BY aERVABTT. 

In Rex V. Morfii^ Boss, ic By. C. C. 
d07, it was held to be larceny in t 
servant, clandestinely to take his mu- 
ter's com to ^ive to his master's horses, 
some of the Judges assigning as a rea- 
son that the additional quantity of com 
would diminish the work of the man, 
and was thus lucri causa. The point 
having been considered by eleven of 
the (then) twelve Judges, eight of their 
lordships held that this was felony ; but 
Graham and Wood^ and Justice Dallas 
thought that this was not a felony. On 
a similar case lately arising) the verdict 
was " guilty ;" the foreman of the jury 
adding, ^'we think that he took the 
com, with intent to give it to his mas- 
ter's horses." Paiteson^ J., who tried 
the prisoner, after conferring with Mr. 
Justice Crestpell, said, ^^ I have confer- 
red with Mr. Justice Oreswell, and we 
both think that the case of Rex. v. Mor- 
fit is too recently decided by a large 
majority of the Judges, for nae to take 
the opinion of the Judges again upon 
the point.'' The prisoner wae sentenced 
to be imprisoned for one month. Reg. 
V. Handlcy, 1 Cas. and M. 547.* 

JUBIE6. 
I certainly thlolc that juries would be more 
eonscientious, if they were allowed a larger dis- 
creiioii. But, after all, juriea cannot be belter 
thaatheBMmDvtofwhMhtkeyafatidEra. And 
if juries are not honest and aiogle muided, tbcf 
are the worst, because the least respooaiUe io- 
stnunentd of judicial or popular tyranny. — Cou- 
amoz's Tabu Taut. 
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Cases in which Courts of Equity will not 
give relief. 
In our last article we showed that there 
are many instances, even in the cases of 
fraud, accident and trust, in which courts 
of law have concurrent jurisdiction with 
courts of equity, and also intimated that 
there were instances in such cas^s in which 
courts of equity could not give relief. 
We will now consider this last class of 
cases: thus, formerly, a party might have 
waged his law in an action of debt, and 
yet neither a court of law nor of equity, 
could have given relief against the wager, 
(Francis' Maxims, Introd. 6, 7). Nei- 
ther a court of equity nor of law can 
relieve against a penalty in the nature of 
stated damages; as a rent of £5 an acre 
for ploughing up ancient meadow, (Ay let 
v.Dodd, 2 Alk, 239; 3 Black. Com, 435). 
In the case of Aylet v. Dodd, Thomas 
Aylefc, by his will, charged his lands in 
C. ^rith the sum of £10 per annum, for 
the maintenance of a schoolmaster ; but 
the repairs of the school to be at the ex- 
pense of the master himself, The annu- 
ity was directed to be paid half-yearly, 
at Lady-Day and Michaelmas ; and if either 
of the payments should be in arrear for-, 
ty-two days after it became due, then 
5s per week was allotted by way of no- 
mine poenoe. The ai^nuity had not been 
paid for six years, and the commissioners 
of charitable uses awarded that the owner 
of the land charged should pay all the 
arrears of the six years, and the nonime 
poBQoe, amounting to £45 and cobts. It 
was expected that, supposing the owner 
should be decreed to pay the arrears, yet the 
nomine pcence would be relieved against 
m a court of equity, upon paying buch 
sums as have been found in arrear. The 
Lord Chancellor said, that the nomine poe- 
noe should stand according to the inten- 
tion in all these cases, as a security for 
Itgal interest, when the principal sum is ' 



not regularly paid at the particular days 
appointed for it; but would not decree 
the exceptant to pay a gross sum, to be 
computed at 5s per week, after default of 
payment made. Where there is a clause of 
nomine poenoe in a lease to a tenant to pre- 
vent 'his breaking up and ploughing old 
pasture ground, it is otherwise; for the 
intention of it there is to give the land- 
lord some compensation for the damage 
he has sustained, from the nature of hit 
land being altered ; and therefore in that 
case the whole nomine poence shall be paid, 
and not at the rate of five per cent, only 
for the rent received." In fact, relief la 
cases of penalties is given only when the 
court can do it with safety to the other 
party ; for it seems, if it cannot put him 
into as good condition as if the agreement 
had been performed, the court will not 
relieve, (Rose v. Rose, Amb. 322;. 
The rule seems to be, that relief will be 
given in those cases only where the thing 
may be done afterwards,or a compensation 
made for it, (1 Chan, Cas. 24; Ci^e v. 
Russell, 2 Ventr. 352; Descartot v. Den- 
net, 9 Mod. Rep. 22; Northcote v. Duke, 
2. Eden, 321; Davis v. West, 12 Ves. 
.475). The compensation must be com- 
plete and ample, and the party be put in 
precisely the same situation; otherwise 
a court of equity will not relieve a nomi* 
ne poenoe, (Sanders v. Pope, 12 Ves. 291; 
Reynolds v. Pitt, cited 2 Price, 200, 
contra). 

Again : where the law has determined 
a matter, with all its circumstances, equity 
cannot intermeddle against the positive 
rules of laws, (I Fonb. Treat, Eq. b. 1. 
ch. 1, 8. 3; 1 Hovend. Frauds, Introd. 
pp.12, 13;. Story's Eq. Jurisp. 54, s. 61 ; 
Kemp v. Prior, 7 Ves. 249-251). la 
Heard v. Stanford, Cas. Temp. Talbot, 
174, Lord Talbot said, " There are in- 
stances indeed, in which a court of equity 
gives remedy where the law gives none, 
* * Hut where a particular remedy is 
^'ivcn by law, and that remedy bounded 
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and circumscribed by certain rules, it 
would be very improper for this court to 
take it up where the law leaves it, and 
extend it further than the law allows." 
In that case, relief was refused to a cre- 
ditor of the wife against her husband 
after her death, though he had received 
a large fortune with her on his marriage. 

So, where a man by accident omits to 
make a will, appointment, or gift, in fa- 
vor of some friend or relative, or leaves 
his will unfinished, Courts of Equity will 
not give relief, Story's Eq, Jurisp. ch, 3, 
p. 55 s. 61; Whittonv. Russell, 1 Atk. 
448, 449 1 Madd. Chan. Pract. 39, 45, 
4G ; 1 Wood. Lect. p. 214, Lect. 17; 
Cpra.. Dig. tit. *' Chancery '' [ST. 8]; 
1 Fonbl, Treat. Eq. b. 1, ch. 3. s. 7, and 
note (x) i Fran. Max. m. 9, s. 4. In 
Whitton V. Russell, 1 Atk. 448, a person 
Uft A £20 per annum by a codicil to his 
will, and after talking of making another 
codicil and leaving him ^15 more, the 
attorney told him that if B C and D, 
whom he had made devisees of his estate, 
would give A a bond. to pay hira £15 
per annum, it would be sufficient ; B be- 
ing present, promised that he and his 
devisees would, and a draft was prepared, 
but not executed ; testator lived five 
weeks after, and A remained nine years 
without demanding the performance of 
the promise, or drai't to be perfected, and 
then brings his bill, which was dismissed. 
The Lord Chancellor said, " There is not 
any ground for relief on the head of ac- 
cident or fraud ; at the time of making 
the will, the testator talks only with one 
of the devisees of giving £15 per annum 
more to the plaintiff. The testator lived 
five weeks afterwards, when it was 
always in his power, but does nothing 
towards it; therefore there was no acci- 
dent to prevent it, nor is it in the power of 
this court to relieve against accidents which 
prevent voluntary dispositions of estate ; 
nor is there any fraud ; every breach of 
promise is not to be called a fraud, nor 
does'^ it appear that the testator was 
draiv^n in by his promise, not to add the 
legacy to this codiciL" 

So, if a fraud be committed by one 
party which involvs a crime rendering 
him liable to punishment, and redress can 
only be had by a discovery of the facts 
from the party himself, the law will not 
compell him to accuse himself of a crime; 



and, therefore, the case is one of irreme' 
diable injury, Story,8 Eq- Jurisp. ch* 2 
pp. 5, 66; 2 Fonbl. Eq. b. 6, ch. 3, s. 5; 
and Redesdale*8 Plead. 194, 4th ed ; 2 
Ves. 245 ; 1 Eq. Ca. Abr. 131, note 11, 
Ves. 525; 2 Swanst 214. The rule is 
laid down in a broader way by Lord Re- 
desdale, (Treat Plead. 194, 4th edX 
who says, '* It is a general rule that do 
one is bound to subject himself to punish- 
ment, in whatever manner that punifih- 
ment may arise, or whatever may be the 
nature of the punishment. If, therefore, 
a bill requires an answer which may snh- 
ject the defendant to any pains or penal- 
ties, he may demur, to so much of the 
bill," 1 Atk. 539; 1 Swanst. 305; 
Billing V. Flight, 1 Mad. 230. As, if a 
bill charges any thing which, if confessed 
by the answer, would subject the defend- 
ant to any criminal prosecution, or to any 
particular penalties, as an usurious con- 
tract, maintenance, champerty, simony, 
8 Ves. 405 ; 8 Price Ex. Rep. 616; 3 
P, Wm. 375 ; 3 Ves. 495 ; 2 Sim. and Stu. 
252; 1 Meriv. 401; 1 You. 308. And 
in such oases, if the defendant is Dot 
obliged to answer the facts, he need not 
answer the circumstances, though ihej 
have not such an immediate tendency to 
criminate, 1 Ves. 247 ; 19 Ves. 227, 
228; 1 You. 308. In cases of penalties, 
if the plaintiff is alone entitled to them, 
and expressly waives them by his biJi, 
the defendant shall be compelled to make 
the discovery, for it can no longer subject 
him to a penalty. Lord Uxbridge v. 
Staveland, 1 Ves. 56 ; II Ves. 372; \ 
Eq. Ca. Abr. 77; 2 Ves. 108; 16 Vi 
239. 

And where a person by his own agree- 
ment subjects himself to a payment in 
the nature of a penalty, if he does a par- 
ticular act, a demurrer to discovery of 
that act will not hold, Morse v. Buck- 
worth, 2 Vern. 44; East India Compaoj 
V. Neave, 5 Ves. 172. 

A demurrer will also lie to a bill for t 
discovery, tending to shew the defendaot 
guilty of any moral turpitude, as the 
birth of a child out of wedlock, Parker, 
162; 2 Ves. 168; 2 Meriv. 698. 

A demurrer will also hold to a bill re- 
quiring a discovery which may subject 
the defendant to any forfeiture of interest, 
or any thing in the nature of a forfeiture, 
1 Ves. 56; 2 Atk. 392; 1 Eq. Cm. Abr. 
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131, pL 10; 2 Atk. 457. 1 id. 527. 
But if the plaintiff be alone entitled to 
the forfeiture, and he by his bill express- 
ly waives it, a den)tirrer will not hold, 
1 Ve8.56: 2 Atk. 292: 3 Eq. Ca Abr. 
378; Redesd. Treat. Plea, 196, 197, 4th 
ed. 



PRACTICAL POINTS. 

SQurry. 

Abatement of Suit — Defect of Parties 
by Death, &c. 

In Lord Redesdale's Treaties on Plead- 
ings, it is said, " It is not very accurately 
ascertained in the books of practice or in 
the reports^ in what case a suit becomes 
defective, without being absolutely aba> 
ted, and in what cases it abates as well as 
becomes defective. But, upon the whole, 
it may be collected, that if by any means 
any interest of a party to the suit in the 
matter in litigation becomes vested in 
another, the proceedings are rendered 
defective, in proportion as that interest 
affects the suit : so that, although the par- 
ties to the suit may remain as before, yet 
the end of the suit cannot be obtained. 
Mole V. Smith, 1 Jac. and W. 665. And 
if such a change of interest is occasioned 
by, or is the consequenc of the death of 
a fparty whose interest is not determined 
by his death, or the marriage of a female 
plaintifi^ the proceedings become like- 
wise abated or discontinued, either in a 
part or in the whole. For as far as 
the interest of a party dying extends, 
there is no longer any person before the 
Court, by whom, or against whom, the 
suit can be prosecuted, and a married 
woman is incapable, by herself, of prose- 
cuting a suit, as the interest of the plaintiff 
generally extends to the whole suit. 
Therefore, in general, upon the death of 
a plaintiff , or marriage of a female plain- 
tiif, all proceedings become abated. 1 
Eq. Cas. Abr. 1 : Dick. 8: Adamson v. 
Hull, 1 Sim- and Stu. 249. Upon the 
death of a defendant, likewise, all pro- 
ceedings abate as to that defendant, but 
on tbe marriage of a female defendant the 
proceedings do not abate, though her hus- 
band ought to be named in the subsequent 
proceedings. Redesdale's Plead, p. 58, 
5th ed,: 5 Vin. Abr. 147, PI. 20: 1 Ven, 
318. 



There are other cases which might be 
mentioned, but we defer them to another 
occasion, and proceed to inquire by what 
means defects in a suit are supplied: or, 
if abated, how it is continued. Lord 
Redesdale Treat, Plead, p, 61, 5th ed, 
says, *'It seems clear that if any property 
or right in litigation, vested in a plaintiff^ 
is transmitted to another, the person to 
whom it is transmitted is entitled to sup- 
ply the defects of the suit, if become de- 
fective merely, and to* continue it, or at 
least to have the benefit of it, if abated. 
It also seems clear, that if any property 
or right, before vested in a defendant, be- 
comes transmit ted. to another, the plain- 
tiff i9 entitled to render the suit perfect : 
if become defective, or to continue it, if 
abated, against the person to whom that 
property or right is transmitted. The 
means of supplying the defects of suit, 
continuing it, if abated, or obtaining the 
benefit of it, are — 1st, By supplemental 
bill, see Jones v Jones, 2 Atk. 110: 5 
Sim. 419 3 P 349: 2 Madd, R 240, 
349: but see 2 Sim. 469 : 5 id 76, 628; 
3 Atk 817: 2 My. and K 235: 2ndly, 
By bill of revivor, Russel v Sharp, 1 Ves. 
and B 500 : Phelps v Spurrill, 4 Sim- 
321: 3rdly, By bill of revivor and sup- 
plement, Russell V Sharp, 1 Ves, and 
Beam. 500 Merry wether v Mellish, 13 
Ves. 161 ; Rylands v Latouche, 2 Bligh*8 
P. C. 666; 4thly, By original bill, in the 
nature of a bill, of revivor; Backhouse v, 
Middleton, 1 Cas Chanc. 173: 3 Chanc. 
Rep, S9: 2 Freem.. 132 : Moseley, 44, 
S. C: 1 Eq Ca abr 2, pi 2 and 7, 83: 
Huet y Lord Say and Sele Select Cases in 
chancery, 53: Minshull v Lord Mohun, 2 
Yern 672; 6 Bro P C 36 Toml ed: or, 
5thly, By original bill, in the nature of a 
suplemental bill : 2 Eq Cs Abe 2, in 
marg: Ashburn v Usher, 6 Bro P. C 20, 
Tolm ed: 1 Bro P. C. 205: Lloyd y 
Johnson, 9 Ves 37* 



SEPARATA ESTATE. 

Where a woman has property settled 
to her separate use, she may bind that 
property without distinctly stating her 
intentions so to do, and this by bond, bill, 
promisory note, or other obligation. Cop- 
pin v Gray, 1 Y and C N C 205, 
Bullpin V Clarke, 17 Ves 365; Field 
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V Towel, 4 Russ 112; Murray v Bar- 
lee, 4 Sim, 82; and 3 Myl and C 209; 
Owens V Dickerson, 1 Cr and Ph 48. 
Where, 'also, a married woman having 
separate estate, but not knowing peifectly 
the nature of her interest, executes an 
instrument by which she plainly shows 
an intention to bind the interest which 
belongs to her, then, though she may 
make a mistake as to the extent of the 
estate vested in her, the law will say that 
such estate as she may have shall be 
bound by her own act, per Lord Lans- 
dale M. R. 5 Beav. 323. But where 
she enters into no bond, contract, cove- 
• nant or obligation, and in no way contracts 
to do any act on her part, where the in- 
Btrumant which she executes does not 
purport to bind or to pass any thing what- 
ever that belongs to her, and where it 
must consaquently be left to mere infer- 
ence, whether she intended to affect her 
estate in any manner or way whatever, 
the case is entirely different, either from 
> the case where she executes a bond, pro- 
missory note, or other instrument; or 
where she enters into a covenant or obli- 
gation by which she, being a married 
woman, can be considered as binding her 
seperate estate. Where, therefore, a 
married woman 'possessing seperate estate 
joined her husband in an ^annuity deed, 
purporting to secure the annuity on her 
seperate estate, and the husband alone 
covenanted, and the wife entered into no 
obligation, and there appeared an agree- 
ment on her part to charge her separate 
estate, was not bound by the deed, Tul- 
lett V Armstrong, 4 Bea dl9r 



CHABACTEE OP A SERVANT. 

An injurious statement made in giving 
A character, though not true, is not ac- 
tionable, without proof of malice, Child 
T Affleck, 9 B and C 493. The rule laid 
down by Lord Mansfield in Edmunson v 
Stephenson, Bui N P 8, is, that the 
gist of the action must be malice, which 
must be directly proved. But if a com- 
munication is made as to a servant with- 
ont any question asked, if will be libel- 
lous Blackburn v Blackburn, 5 Bing 
395, and when there was evidence of 
good conduct negativing the defendant's 



charge, malice was implied ('Rogers ▼ 
Cliflon.) In a recent case, in England, 
this subject was much considered with 
reference to what would be evidence of 
malice. In answer to an inquiry as to 
the caracter of a governess, the defend- 
ant wrote a letter in which she said, *" I 
parted with her on account of her incom- 
petency, and net being lady-like, nor 
good tempered." To this letter there 
was the following a postscript : *' May i 
trouble you to tell her, that this being 
the third time I have been refer ed to, I 
beg to decline any further applications.'' 
In an action by the governess against the 
defendant for writing this letter, she gave 
evidence tending to negative the state- 
ment in it, of her qualifications, and she 
proved that previously the writer hod 
recommended her as a governess. The 
Judge, (Lord Denman, C J) directed 
the jury that the letter, being an answer 
to an inquiry into the character of a ser- 
vant prima facia, it was privileged, but 
that the letter itself, and the facts proved, 
were some evidence for them, ' that the 
writer was actuated by express malice: 
to rebut any reference of which, the de- 
fendant might have given evidence to 
show that the statement itself of tk 
'character was a true one, or that she be- 
lieved, or had reason to believe, it to he 
a true one. It was held by the court of 
Queen's Bench, that this direction was 
right. •* The court has already refused,** 
said Lord Denman, C J, in delivering 
judgment, " a rule on the ground of mis- 
direction, and we are desirous in so im- 
portant a case, of repeating our reason in 
so doing. It is because the law was laid 
down in exact conformity with the exist- 
ing authorities on the subject. A char- 
acter bona fide given of a servent, of any 
discription, is a privileged communica- 
tion, and in giving it, bona tide is to be 
presumed ; even though the statement 
should be untrue in fact, the master will 
be hela justified by the occasion, in ma- 
king that satement, unless it can be 
shewn to have proceeded from a malicious 
mind. Malice may be established by 
various proofs; one may be, that the 
statement is false to the knowledge of 
the party making it. * * There 
was, undoubtedly, some evidence of the 
injurious character being dictated by some 
direct motive. Of course, then, it will 
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be laid before tbe jury. * * We cannot 
place ourselves in their stead, and impose 
our judgement upon them. They have ad- 
vantages for attaining the truth which we 
do not possess, and are the proper tribunal 
for tliat purpose. Thy werii bound to de- 
cide upon the weight of the evidence laid 
before them, and we connot say that they 
have done wrong in the present instance." 
(Fountain v. Boodle, 2 Gale and D. 445.) 



IN BANKRUPTCY. 

U. S. District CoiJrt op Maine, Portland. 

Before the Hon. Asher Ware. 

Smith, assignee of A. D. Lowell v. Gordon* 
etaL Oct. 2d, 1843. 

A creditor of a bankrupt by filing a bill in Equity 
against the bankrapt and hij trustee fur discover 
ry aad relief, before the petition of.the debtor to 
be decUred a bankrapt, does not acquire a lien 
or right of priority ag^ainst the assets ia the 
hands of the trustee, that is protected under tbe 
last proriso of the second section of the bank> 
rupt la«r. 

If the suit is pending at the time of tht petition in 
bankruptcy, the assignee, when appointed, haii 
a rigbt to take upon himself the control ai^d 
maoagemeat of the suit, for tbe benefit of the 
general creditora. 

If he Alect to prosecute the suit fov the benefit 
of the estate, it must be on condition indemmfy- 
ing the plaintifi in tbe suit for ail his reasonable 
expenses incurred in prosecuting it, and in 
teking upon himself tht responsibility of costs. 

If he elect not to take the suit into his own 
hands and allow the plaintifi* inEquity to proeeed 
to a final decree, such decree will give the plain- 
tifi' a lien or right of priority against the prop- 
erty that is within the saving of the proviso. 

Tbough all the property and rights of property of 
the bankrupt,are by operation of law transferred 
to and vested in the assignee by virtue of the 
decree of bankruptcy, the assignee is not bound 
in all eases to take possession of every part. 

If any of the property or any right of property 
would be rather a burden than a benefit to the 
estate, the assignee will not ordinarily be bound 
to take pssession of it. 

If he elect not to take the possessory right re- 
mains in the bankrupt, and is good aginst all 
the world but bis assgnee. 
Tbe asngnee's risht of election musst be exercised 
within a reasonable time. If he lie by for an 
unreasonable time aud allow third persons in 
tbe prosecution of their legal rights to acquire 
an interest or lien on the property, he will be 
held by such delay to have made his election 
Aot to take; 



This case was heard on a motion to 
disolve an injnnction issued on the peti- 
tion of Smith, the assignee of Lowell, to 
restrain the defendant from carrying into 
execution a decree in equity of the State 
court in his favor, against Lowell and his 
trustee, Tukey. The bill was filed by 
Gordon in December, 1839, charging that 
Lowel, having in 1836, failed in trade 
and stopped payment, purchased a valu- 
tble farm in China, and paid for it with 
his o'vn njoney, and caused the same to 
be conveyed to Tnkey for the purpose of 
keeping it from his creditors, who held it 
in secret trust for the benefit of Lowell* 
the bankrupt The cause proceeded, 
and was brought to a hearing in June, 
1841, but owing to causes, wbich it is not 
neccessary here to state, the decree was 
not made until June, 1843. While tbe 
bill was pending, Lowell petitioned fbr 
the benefit of the bankrupt law, and was 
by a decree of the court duly declared a 
bankrupt, March 2, 1 842, but no cef tifi- 
cflte of discharge has yet been granted. 
After the decree of the court on the bill 
in equitv in favor of Grordon, on tbe pe- 
tition of the assignee claiming the bene^t 
o( the decree as assets for the general 
creditors, an injunction was granted re- 
straining the plaintiff in equit} from car- 
rying the decree into execution, and the 
question now was on dissolving the in- 
junction. 

The< case Vas ably argued by Ranfl, 
for the assiofnee; F. Allen, for Gordon. 

Ware, District Judge* — It is con- 
tended on behalf of tbe defendants tbttt 
they acquired a lien against the properly 
in question, by the filing of their bill, 
that is within the saving of the last pro- 
viso of the second section of the bankrupt 
act; and the case of Allen ex parte, 6 
Law Reporter, 369, is relied upon as a 
conclusive authority in their favor. If 
that case, decided under another jurisdic- 
tion, is applicabel to the jurisprudence of 
this State, it must be admitted that tbe 
autliority is directly in point. That case 
was decided in the Northern District of 
New y^ork, and was, what in that State 
is called a creditor's bill ; that is, a bill 
by a judgment creditor for the purpose of 
discovering and reaching property, which 
cannot be taken on an execution at com- 
mon law. ** It is, " says Judge Conck- 
ling, ** a highly stringent remedy in favor 
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of judgment creditors given, (or recog- 
nised) and regulated by statute /' and by 
the construction of the statute, or by 
usage in that State, is held to give to the 
creditor a lien, a priority or privilege 
against the assets discovered, to have 
them appropriated to the payment of his 
debt, in preference to the other creditors. 
It is to be observed that the decision in 
this case is professedly placed on the sta- 
tute and the local usage of that State, and 
not on the general principles of equity 
jurisprudence.* It does not, therefore, 
necessarily follow that a lien will be 
gained bj the mere filing of such a bill 
in this State, where no such statute ex- 
ists and no sueh local usage prevails, mo- 
difying or extending the general remedies 
in equity. The clause of the bankrupt 
aiot saves rights and liens, which are valid 
by the laws of the States respectively, 
and these liens may be various in the 
different States . The bankrupt act adopts 
the laws of the States respectively, and 
eaves the liens in each State, which are 
valid by its own laws* 

Whether the filing of a bill in equity 
by a judgment creditor, for the purpose 
of reaching property, which the debtor 
had conveyed in fraud of creditors, will 
give the plaintiff a lien or right of prior 
payment out of the property discovered 
over the other creditors, has never yet 
been decided in this State. The case of 
Dermut 5 vs. Strong, John, Ch E 687, 
in some of tis features bears a strong ana- 
logy to the present case. That was a 
controversy between the assignee of an 
insolvent debtor and a judgment creditor 
for t^he possession of equitable property, 
which could not be reached by an execu- 
tion at common law. The defendants 
claimed to hold the property as assignees 
of an insolvent debtor for the beneiit of 
bis general creditors, and the plaintiffs 
claimed it as judgment and execution 
crditors, entitled to a preference over 
the general creditors. The court decided 
in favor of the claims of the plaintiffs. 
And the reasoning of the court proceeds 
on the general principles of equity, and 
not on the local statute or any peculiar 
usuage of local jurisprudence. Their pre- 
ference, however, was placed not on the 



• Kiger V Price, 2. Paige E.333. 
Corning v. White. 



Id. 5G7. 



ground that they had filed a bill in equity 
for the purpose of reaching their property 
and having it applied to the satisfaction 
of their debt, but that they had acquired 
by their judgment and execution a legal 
preference and lien on the property. It 
was the judgment, and not the filing of 
the bill in equity, that was held to give 
them the preference. The decision, if I 
rightly understand it, stands on the gen- 
eral rule of equity in the administration 
of assets, that a creditor, who by his dili- 
gence has obtained a judgment, is entitled 
in the administration of the assets in a 
court of equity, against the heii; of an 
executor, to a preference over the gene- 
ral creditors, (5 John, Ch B 643, Thomp- 
son vs Brown), Under the bankrupt law 
a judgment creditor has no such prefer- 
ence over the other creditors, but must 
come in under the bankruptcy, and share 
equally with them. If indeed the judg- 
ment creditor had attached this property 
to his suit at law, and thus acquirad an 
inchoate lien that might have been so 
perfected by a judgment as to bring it 
within the saving proviso of the act; But 
in the case of this creditor there was do 
attachment, and by the law of this State 
a naked judgment without an attachment 
gives no lien on the lands of the debtor. 
The creditpr's lien, therefore, if he 
has one, stands on his bill Tn equity, and 
the proceedings under it. The special 
object of the suit was to reach property 
particularly described in the bill and al- 
leged to have been fraudulently placed 
by Lowell in the hands of Tukey for the 
purpose of keeping it from his creditors, 
under a secret trust for Lowell, the bank- 
rupt It is supposed that a bill of this 
nature is a sort of proceeding in rem, and 
gives to the creditor in equity a prefer- 
ance or right of prior payment out of the 
property over other creditors. But if 
the institution of a suit in equity gives 
to the plaintiff" a privilege or priority, it 
is a privilege or lien analogous to that of 
an attachment, and in this circuit it has 
been decided upon grounds that I believe 
are satisfactory to the profession, that the 
lien created by an attachment is not such 
a lien as is within the proviso until it is 
perfected by a judgment, ,(Ex Parte, 
Foster. 5. Law Rep. 55.) Allowing, then, 
for the filing the bill all the eff*ect that is 
contended for, by this analogy it will not 
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create such a lien as is within the proviso 
until it 18 confirmed by a decree. And 
as the lien was but inchoate and imper- 
fect when the decree of bankruptcy pas- 
sed, the right of the bankrupt to the pro- 
perty, whatever it was, passed to the 
assignee, . 

And this conclusion is in conformity 
with the principles which govern in equi- 
ty, in the administration of assets. A 
creditor may file a bill against the per- 
sonal representative or the heir of a de- 
ceased debtor, for the discovery of assets 
and the paynxent of his debt ; and on 
such a bill the court may make a decree 
in his favor, 1. Story's Equity, sec 546. 
And as a decree is in equity, although it 
is not regarded at law, of equal dignity 
with a judgment, the decree will give the 
same priority or preference in the admi- 
nistration of assets as a judgment ; that 
is, it will give to the creditor a priority 
or preference over the other creditors. 
Though it seems that the court may on 
such a bill enter a more general decree 
for the benefit of all their creditors, such 
as is entered on what in equity is proper- 
ly called a creditor's bill, that ie, a bill 
which a creditor brings for himself and 
ior all the other creditors who choose to 
come in and prove their debts under the 
decree, I. Story's Equity, bpc, 946, note 
2, sea 547- 4. John, Ch R. 610, 631 
Thompson vs. Brown, if in point of fact 
such ie not the decree most usually made. 
4 John * Ch, 631, 638. Martin vs Mar- 
tin, 1 Yesey, sen, 211, Douglass vs Clay, 
cited 10 Vesey 40, Brooks vs Reynolds, 
1 Bro. 183. Such a general decree is 
considered as a judgment for all the cre- 
ditors, and binds the assets so as to ex- 
clude all preferences after the decree. 
But a creditor neither at law nor in equity 
gains any preference by a race of dili- 
gence before judgment or a decree. It 
appears to me therefore that Gordon gain- 
ed no preference or exclusive right to 
have bis debt satisfied out of this property 
by the institution of his suit alone, on 
the general principles of equity, however 
it may be under the statute of New York ; 
but when that suit was carried to a final 
decree, the decree did give 
preference. The true course, 
to roe, would have been for the assignee, 
after the decree of bankruptcy, to have 
come in and taken the utanagement of 



the suit into his own hands, for the bene- 
fit of all the creditors. 

But there is another ground upon which 
I think Gordon has a right to hold his 
property, or so much of it as wiU satisfy 
this debt against the assignee. By the 
bankrupt act, all the property and rights 
of property of the bankrupt, by force of 
the decree of bankruptcy, pass to the 
assignee by operation of law, and become 
vested in him as soon as it is appointed. 
But though the legal title passes, he is 
not bound to take possession of all. It is 
perfectly well settled with respect to 
leasehold estates, under the English 
bankrupt laws, that the assignee is not 
bound to take the lease, and charge the 
estate with the payment of rent, Cope- 
land vs Stephens 1 Barn and Alderson 
573. The rent may be greater than the 
value of the lease, and thus the estate 
may be burthened instead of being bene- 
fited by taking the lease^ and in such 
a case the damnosa hereditas may be 
abandoned by the assignee. I have had 
occasion to consider this question in ano- 
ther case, and I came to the conolusioxi 
that this doctrine equally holds under 
our bankrupt law. Ex parte Whitman, 
December, 1842. And I take the prin* 
ciple to be a general one, that the assignee 
is not at least ordinarily bound to take 
into his possession property, which will 
be a burthen instead of a benefit to the 
estate. If the assignee elects not to take^ 
the property remains in the bankrupt 
and no one has a right to dispute his 
possession . His possessory title is good 
against all the world but his asignee, 7 
Term R 391. Webb vs Fox. 1 Bos 
and Pull. 44 Towle vs Down. Thus in 
this case if the assignee elected not to 
take the right of the bankrupt and charge 
the estate ^ith the costs of a suit in equity 
the issue of which was uncertain, the 
right, whatever it was, remained in the 
bankrupt, and might be pursued by any 
creditor who had not proved under the 
bankruptcy. 

But the assignee now elects to claim 

the property. Admitting that the claim 

I might have deen maintained, if it had 

him such | been asserted while the bill in equity 

it seems was pending, and I am of the opinion, 

on the whole, that it might, and conceding 

further that a final decree of the court is 

not a bar to the claim, which I think it 
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is ; still my opinion is, that for another 
reason it is too late for the assignee suc- 
cessfully to make the claim now. If the 
assignee may elect to take or not to take 
any part of the bankrupt's property, some 
period of time must be limited within 
which the election is to be made. If he 
elects not to take, the property remains 
in the bankrupt, for his possession gives 
him a good title against every person ex- 
cept the assignee, and the assignee cannot 
be allowed, to hold the title in this kind 
of abeyance for an indefinate or unlimited 
period. If with the knowledge of the 
bankrupt's title or with the means of 
knowledge, he stands by without assert- 
ing his claim for a length of time, and 
allows third persons in the prosecution of 
their legal* rights to acquire an interest in 
the .property, it appears to me that he 
then comes too late to assert his claim; 
that the time for his election is then 
past. In this case, the property or right 
.of property, had been in ligitation for 
HQore than two yerrs, when Lowell was 
declared a bankrupt. Large expenses 
had l^en incurred in the prosecution of 
-the suit, and the issue was still unde- 
cided and doubtful. Admitting that the 
Jissignee had then a right to assert and 
rinaintain his claim, he must be allowed 
41 reasonable time to investigate the title, 
and determine whether it would be for 
tb^ interest of the creditors to assert his 
claiin or not. If he had elected to assert 
his right, it must hav(: been on the con- 
dition of reimbursing to the plainti^s in 
equity the reasonable expences they had 
incurred in the prosecution of the suit, 
and of becoming responsible for costs. 
.If the assignee had no assets in his hands 
to meet these expenses, and such was 
the fact in this case, it would be unrea- 
sonable to require him to assert a doubtful 
claim for the sole benefit of tlie creditors 
at, the hazard of being personally liable for 
the expence and costs. But the general 
creditors might have come forward and re- 
quired him to assert his rights by giving | 
him an indemnity. But it would bei 
.highly inequitable to allow either the cres ! 
ditors or the assignee to stand by and await 
the issue of a doubtful suit, and where j 
it is decided in favour of the plaintiff, to 
come forward and wrest from him thei 
fruits of an expensive and liazardous liti- 
gation. On this ground, I think it is too ' 



late for the assignee in behalf of the ge- 
neral creditors, now to elect, to assert his 
title. The injunction must therefore be 
dissolved. 

IN CHANCERY. 

Before the Hon. Frederick WHmLB- 

SET, Vice Chancellor of the 8th Circuit. 

Henrt B. Selden v. Chestrr Mann, 

et al. 
1 

A sold and conveyed to B an estate in fee, lab- 
ject to a mortgage toC, and took a mortgage 
for the purchase money. B some time after- 
wards sold to C and D, portions of the wood 
and timber growing on the farm, and C tod 
D cut down and removed the same, to the in- 
jury of the estate. On a bill filed by A to fore- 
close the mortgage, and for an injuction to re- 
strain waste, and for an account of the waste 
committed, or for the payment of the danuige 
bustained by the waste. Held, that inasmuch 
as DO action on the case in the nature of waste, 
could be sustained against the parties, ths Mm- 

^ plalnant was not entitlod to a decree for an sc- 
count of the waste committed by them, bst 
must be left to his remedy at law. 

The grantee of a mortgagor is liable to be reatrsii 
ed by inj notion from commiting wsste, but 
he is not liable to account to the motgafee 
for waste already committed, 

The complainant sold and conreyed to 
Chester Mann, a farm in Genesee County, 
and took from him a mortgage for the 
purchase money, dated in November, J ^39, 
and payable in six equal annual install- 
ments. The sale was subject to a previous 
mortgage to the Farmer's Loan and Trust 
Company, of 1 1000. The mortgagor 
paid $200 in hand. After the first instal- 
ment became due, he sold to the other de- 
fendants separately, in separate sales, por- 
tions of wood and timber growing on 
the farm ; and they cut off and removed 
the wood and timber thus purchassed by 
them, very much to the injury of the farm. 
The mortgagor was insolvent, and the pre- 
mises proved to be insufficient security for 
the paymemt of the mortgage money. The 
bill was filed to foreclose the mortgage, and 
for an injunction to restrain waste, and for 
an account for th*^ waste already ocmmitted 
or ior the payment of the damages sus- 
tained by the waste. The mortgagor made 
default. The other defendants charged 
with the commission of waste, answer 
severally, claiming that they purchased 
the timber in good faith of the mortgagor 
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oirning the fee of the premises,* and denj 
knowledge of the mortgage. By consent 
a decree of sale of the mortgaged pretn • 
ises waa taken, which were sold and pur- 



rest in the land is contingent. Neither 
can he sustain trover for timber taken from 
tlie mortgaged premises. This was held 
in an action in the Suprem.e Court of this 



chased in at the master's sale by the com- 1 Stat<», brouglit by the mortgagee before 

plainant, for 8100, leaving some 1,800 nn- \ forfeiture, (i*uterson v Clark, 15 ; John's 

paid on his mortgage. Proofs were taken i Rt»p. 205). In England, where the raort- 

as to the other defendants on account of]gagce is entitled to possession, he might 

tlie waste, and as to them the hearing is ' possibly maintain an action after forfeit- 

oa pleadings and proofs. I ure; but our Revised Statutes place mort- 

H. R. Selden, for complainant in person. I ijages upon an entirely different footing 

C- Danforlh and A. P. Hascall, for de- i from English mortgages — making them 

fendants. merely security for the debt, with no pow- 

The Vice Chancellor, — The injury or to take possession, except by purchase 

^o the premises detailed in the proofs, | under a decree 6r sale, or under the power 

clearly amount to waste or a permanent j of sale contained in the mortgage : as 

ingury to the inheritnnce. It is equally I against the mortgagor an account can 

clear that an injunction was proper to re- 1 never be practically necessary when the 

strain either the mortgagor, or any claim- 1 mortgage is accompanied by a covenant 



ing under him from the proceedings, by 
which the mortgaged premises were being 
stripped of the wood and timber essential 
to their value, as such proceeding^ were 



or other obligation to pay. As all the 
mortgagee can have is the mortgage mo- 
ney and interest, and, by our statute, in 
case of deficiency, he can have a personal 



of a character to injure the security, Bra- 1 decree for the deficiency, which iscertain- 
dy V. Waldron, 2, J. C. R. 143. |ly as good as a decree upon an account 

The object of granting injunctions in | for waste committed. The timber cut 



such cases, is, however, merely to prevent 
or stay the future commission of waste, 
and the remedy for waste already com- 
mitted is merely incidental, and assumed 
to prevent multiplicity of suits, and to 
save the necessity of resorting to an ac- 
tAon at law, (Watson v Hunter, 5 J. C. R. 
169; Winship v Pitts. 3 Paige, 256;. 
The jurisdiction assumed by this court to 
cJecree an account for waste already corn- 



can not be followed in specie, except ia 
special cases. 

Our statute seems to make it the inte- 
rest and duty of the mortgagee to look to 
his security at the time of making the 
contract; and though he may call to his 
aid tJie plenary powers of this court to 
prevent by the process of injunction any 
injury to his security by the commission 
of waste, I doubt whether that power is 



xnitted, supposes that the party doing such i sufficient to decree him compensation for 



waste already committed. As against the 
mortgagor himself, such dt?creo would in 
most cases be of no practical benefit, as 



ao's, would be liable in a suit at law ; and 
■tf:iis court disposes of the whole matter, 
J 1 o-ring once acquired jurisdiction properly 

i n order to do complete justice, and to save j the decree for the deficiency would answer 

^li« parties the expence of another liliga- , all the purposes of the mortgagee, 

-t^ion «t law. It seems to be necessary] If a stranger without any color of legal 

't.I:aen to ascertain whether the party would ' claim, should cut down timber upon the 

l^£» liable in an action on the case in na- ! mortgaged premises, the mortgagee could 

^iXK*eof waste, before determining whether! not maintain trespass against him; he 

^.gfcrwjages should be decreed in this court; ] has not the possession. The mortgagor 

jf^-^ least this would seem to be so, unless j might prevent the continuance of this in- 



irt 



some cajes of equitable waste. — 
^\^^LSte is an injury done to the inheritance, 
j^j^ci ^^® action is given to him who has 
y^g^ inheritance in expectancy, in remain- 
£y^^ or reversion. But he who has a re- 
j ^^ £ reader for life only, cannot sue for waste, 
^ i 9 «:9 niay never come into pose ssion . So, 
^ J ^ c^ z-J.i:ar;i*c ciM'iot su'\ especially \y\\o.:\ 
1» : xivitii'^^i i-^ n.>r. lorfcitcl, uf Iiis ijit"- 



jnry by an injunction; but I aprehend he 
could not also have an account for past 
waste, unless in cases where he could 
sustain an action at law for his damages. 
A person who comes in under the mortga- 
gor by purchase, and cuts timber, cannot 
certainly be in a worse position than he 
who conips in illegally as a trespasser. 
A iirantoi' of :!ic :n'>rlg:i2:'.)f has doubtless 
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legal notice of a recorded mortgage, and 
is liable to be restrained by an ioj unction 
from the commission of waste; but I 
doubt whether he is liable to account to 
the mortgagee for waste already com- 
mitted. In this case the other defendants 
brought in, purchased the timber standing 
or the right of cutting timber, from the 
premises of the mortgagor, who had the 
fee, and who had an apparent right to sell 
The mortgagor by so selling, and for such 
an object, committed waste himself; the 
purchasers were but his instruments. If 
the wrong was one for which there would 
be a remedy in favor of the mortgagee, 
though they might all be liable to him as 
joint tort-feasors. But I do not perceive 
that the mortgagee has any such legal re- 
medy for an injury done to the premises 
before he obtained possession. In this 
case, the purchase was made under such 
circumstances. When there was an evi- 
dent intention to strip the premises of its 
timber, fvery greatly to its injury,) when 
the mortgagor was insolvent, and when 
the purchasers must ha^e known that his 
object was to get as much as possible tor 
the timber, and then abandon the pre- 
mises in a rained state, that justice would 
be no more than done if these purchasers 
were punished to the extent of the da- 
mage they have brought upon this farm. 
If I could see that this court had the 
power properly to grant such a decree, it 
would be readily done ; but it seems to 
me to be a dangerous precedent, which, 
if once established, would draw within 
the jurisdiction of this court matters en- 
tirely foreign to it, and compel them to 
take an account of all the trespasses com- 
mitted upon mortgaged premises which 
the mortgagee should choose to bring be- 
fore itr The damage done to these pre- 
mises is evidently much greater than the 
mere value of the timber taken from 
them; and any account for the waste com- 
mitted, that could be taken, would very 
inadequately remunerate the complainant 
for the injury he. has sustained; for, as I 
understand it, the account would only be 
for the value of the timber taken, and 
not for the injury done to the premises. 
Lee vs, Alston, 1 V'es. Jr 78;. It is pos- 
sible, however, that the circunrfstances of 
the case may be strong enough to enable 
the complainant to maintian a special ac 
tion on the case at law, similar to that in 



Yates vs. Joyce, 1 1 J. R. 236, in whicb 
he could recover damages to the extent 
of his injury. 

The complainant roust be leA to his re- 
medy at law, if he has any. The onlj 
decree in this cause roust be the nsail 
one, already entered, of foreclosure and 
sale, without any decree for an account of 
the wast^ committed ; but under the oil* 
cumstances of this case, as the complaia' 
ant properly obtained an injunction, there 
will be no decree m favor of the defend- 
ants for costs. 



COURT OF COMMON PLEAS. 

Before the Hon. M. Ul8Hoeff£& and 
judges IifOLis, and Inobahail 

William Dormdat v. Coneuus Kan- 
ousE and John S. Wigan, Oct. 21^ 
1843. 

Casual admissiont of a defendaDt are to beukea 
with great caution, unless corroborated by 
other circutnstaaces, but it is the exdame 
nght of the jury to decide upon socb tMtimo. 
ny, and there decision will not be distarbed 
by the court. Where a debt was contracted 
in New Jersey, and a defendant was proceed- j 
ed against under the absent debtor law. 

Held, on demurrer, that it was not neo^ematy 
to aver in the declaration' or prove on the 
trial that the attaching creditor resided in this 
State' a different rule might preTail, bad that 
fact been pleaded. 

And it seems, although tliat fact was not plead- 
det yet the defendant might on the trial offer 
evidence, to destroy the fbondation of the 
bond given on the attachment. 

Proof of the execution of the Bond makes a pri- 
ma faaie case on the part of the plaintxfT. 
The fact of non residence should, however 
be taken advantage of, in the proceeding, 
under the absconding debtor's act. 

This was an action of debt on mi at- 
tachment bond, executed on the discliarge 
of a warrant, issued under the abscond- 
ing and non-resident debtor act, at the in- 
stance of the plaintiff for the pensd sum 
of $240, conditioned for the paymeut of 
the penal sum of $120, sworn to be doe 
the plaintiff in the affidavit, on which | 
said warrant was issued, and also for the 
payment to each attaching creditor, who 
should make claim, under the proceed- 
ings, the sum which should be due to 
such creditor from said defendant with 
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costs. The bond bears date, May 24, 

1842. The cause was tried before his 
honor jndge Ulshoeffer, on the 24th May, 

1843. On the trial, the counsel for the 
phkintiff offered the bond in evidence. 

The counsel for the defendant inter 
posed an objection to the reception of 
the bond, as evidence at that stage of the 
trial an the ground that the plaintiff had 
not shown either by averment in his de- 
claration, or by proof, that the warrant 
was properly issued, or the bond legally 
taken, and that the court could not take 
jurisdiction of the matter until such evi- 
dence was furnished. The Judge, how- 
ever, ruled that the evidence was admis- 
sible. 

It appears that the defendant had pre- 
viously demurred to the plaintiff's de- 
claration, on the ground that the declara- 
tion did not contain an allegation that the 
plaintiff was a resident of the State of 
JMew York, the original debt being con- 
tracted in New Jersy, bat the demurrer 
was overruled. 

The plaintiff then pr{>ved an admission 
•of the debt, by defendant Kanouse, and 
a promise to pay made in New Jersy. 
The counsel for the defendant, thereupon 
requested his honnor the Judge to charge 
the jury — that there being no evidence 
that the plaintiff, or attaching creditor 
was a resident of this State, and that it 
appearing the contract was made in' New 
Jersy, and no allegation of residence in 
the Sute of New York being contained 
in the declaration, the plaintiff was not 
entitled to recover. 

This the learned judge refused to do, 
whereupon the defendant moved for a 
new trial on the above ground. 

Socles and Cooper, for the plaintiff. 

f . M. Martin, for defendant 

Ulshoefiter, J . — This is an action on 
I bond, dated May, 1842. The trial was 
b May, 1843, and the plaintiff^s witness 

i roved the admission of Kanouse, of 
133, in or about January, 1842, being 
i balance of wages and borrowed money, 

Ed the witness thought there was 860 
$70 more of borrowed money, claim- 
by the plaintiff than Kanouse would 
mit. The defendi^nt proved payment 
$81 from July, 1841, to May, 1842. 
c difficulty ib the evidence of the 
intrff, was as to the borrowed money, 
fving no proof but of an item of $20, 



excepting the admission before stated. 
The wages account would not cover all 
the plaintiff's claim. The question of 
fact was fully and fairly put to the jury, 
with the proper instructions as to the un- 
favorable character of testimony of casual 
admissions. The transaction was involved 
in doubt, but the payments seem to be 
clear; if the jury were constrained to re* 
gnrd the admission of $133, in January, 
1842, as made with full knowledge, then 
it might be sufficient The jury so re- 
garded it, and we are called upon to say 
that in judgment of law, they would not 
so far recognise the admission as to exclude 
prior payments on account; and that by so 
doing, they disregarded the evidence. We 
cannot hold, as a matter of law, that an ad- 
mission may not be made of a balance, so 
as to include all prior payments; nor 
can we say that admissions are insuffi* 
cient to prove borrowed money, of which 
there is no other evidence. If such evi- 
dence is doubtful and not favored, it must 
still be submitted to the jury to judge of, 
with proper instructions. I recollect 
that in this case my remarks were point- 
ed on this head, and that I expressed a 
strong opinion against such testimony of 
confessions or admissions, unless oorrob* 
orated by other circumstances in evi- 
dence. But the jury thought that the 
defendant, Kanouse, where he admitted 
the $133 to be due, meant after deduct- 
ing payments, which they suppose might 
have been applicable to borrowed moneys, 
of which the plaintiff, who is an igno- 
rant man, has no evidence but the confes- 
sion. My impression is, that the jury 
must have acted upon such groundl, and 
that we cannot prove, as matter of law, 
that they were precluded from so doing, or 
as matter of fact, that in so doing, they dis- 
regarded the clear weight of the evi* 
dence. My impression is, that if the 
cause was re-tried on the same evidence^ 
it would produce the like result. On 
the trial I did not nor do I now 
feel satisfied as to the whole amount 
of the plaintiff's claim, that is not a legit- 
imate cause for granting a new trial. In 
such a case, and on such testimony, the 
jury are to be convinced, and I am not 
prepared to say that there was no foun- 
dation for their verdict, or that they dis- 
regarded the evidence or thq charge. 
We still adhere to our opinion ex- 
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Pressed on the demurrer in this case, that 
ibe plaintiff was not bound to prove, that 
the attaching creditor resided in this 
state. What would have been the con- 
sequence if the defendant had proved 
the fact of non^residence is another mat- 
ter. The defendants did not plead the 
fact, biU demurred to the declaration, be- 
cause the plaintiff* did not aver the resi- 
dence, and we overruled the demurrer. 
The defendants afterwards at the trial, 
do not themselevs prove the non-resi- 
dence of the attaching creditor, so as to 
destroy the foundation of the bond; but 
they again contend before the jury, that 
the plaintiff was bound to prove the resi- 
dence here as part of his case. We think 
that this point is untenable. The de- 
fondants had their election to contest the 
validitjt of the proceedings, on the at- 
tachment, or to give a bond in discharge 
of the attachment. They gave the bond, 
and according to its condition, were liable^ 
to pay I such demands as then existed 
against the debtor, with costs. The plain- 
tiff having proved such demand, was 
bound to do no more. The deiendants 
were then to make their defence, and if 
they could have destroyed the foundation 
of the attachment proceedings, by shew- 
ing the non-refidence of the creditor, 
they did not do so. 

Verdict confirmed, with costs. 



only contained the words, ''pay to my orders ' 
lield no Tariauce. * 



This was an action against the accept- 
or of a Bill of Exchange. The plaintiff 
declared that one S. S., made his Bill of 
Exchange, which he directed to defend- 
ant, and thereby required him to pay S. 
S., the younger, or order, the sum of £l5, 
value received. There were two pleas : 
the first, denying the acceptance ; and 
ithe second, the endorsement. At the 
I trial before the undersherifll^ a witness 
j was called on behalf of the plain tifi[^ vho 
said that he took the bill signed by the 
I drawer to the defendant, who accepted it, 
! endorsed it, and left it. with the witness 
I for the benefit of the plaintiff- The bill 
! when produced, appears to be, " pay to 
I my order," instead of " 



der,'* as alledged in 



'*to me or my 
the declaration. 



or- 
A 



ENGLISH CASES. 

IN THE EXCHEQUER, 

Before the Bight Honorable Lord AbIn- 
GBtt, Chief Baron, and Barons Parkc 
Alderson, Gurney and Rolfe. 

Blewit, V. Middleton—June 3, 1843, 

BILL OP KXCnANOB — END0R8EMKNT— DECLAR- 
ATlON^VAaiAMCK. 

In a traverse to indorsement of a Bill of Ex- 
change, a witness stated that he took the biij 
to the defendant, who accepted and endorsed 
it in the presence of the "witness, and then de- 
livereditto him, to hold for the plaintifl. 
Held, tlitit thia was evidence to go to the jurj, 
of an endorsement to the pUintifi 

In an action by endorsee, against the acceptor 
of a Bill of Exchange, the declaration alleged 
the bill to have been drawn, payable ** to me 
or my order." The biU, wlien produced, 



verdict having been found for theplain- 
Itiff. ^ 

Pashley moved for a new trial, on tiro 
! grounds. Firat, there was no snfiicieBt 
' proof of an endorsement of the bill to the 
plaintiff. The traverse of an endorse- 
', inent, puts in issue two ihioga, viz, lie 
' signing and the delivery of the bill, 
(Marsters v. Allen, 8; Mee, and W. 494; 
Adams v. Jones, 12, Adol. and Ell. 455). 
Lord Denman there said, a bill may be en- 
dorsed to a party in two ways; either by 
; a special endorse meet, making it paya- 
i ble to that party, or by blank endorse. 
I munt and delivery to that party. Here 
I the bill remained with the witness for 
' the benefit of the plaintifl'. Was that a 
sufficient delivery ? Secondly, the alle- 
jgation in the declaration that the bill was 
' drawn by S. S., payable *' to himself or 
I order," is not supported by the bill it- 
self, which, when produced, appears to 
be ** pay to my order," The words *' pay 
to my order," were not the same as " pay 
to me or my order." In declaring on a 
Bill of exchange, the legal efFect of the 
instrument should be correctly stated. 
The allegation in the declaration amount- 
ed to a variance. 

Pee Curiam.— Neither of the object- 
tions in this case can prevail. There is 
suflicient evidence of an endorsement of 
this bill. As to the second objection, 
there was no variance between the alle- 
gaUon, that the bill was made payable to 
A. B , or order, and the words of the in- 
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strument, which were "pay to my or-' 
der.** A. B. might order the bill to 
be paid to himself, or if he were to 
write hia name on the back of the bill 
witboal any order, would it not be sufli- 
cienl? 
Rule refused. 



Price v.Ress— May 26, 1843. 

DECLARATION—BALANCE OP AC- 
COUNT— PLEA. 

Where the plaintiff declares for a certain sum 
of money, and admits the payment of part, 
and the defeodants pleads nunquam indebi- 
tatus, it is to be taken as a plea to the whole 
snm, and the plaintiff mast, prove tl;e whole 
of his original demand. 
This was an action for work and labor, 
and materials. The case was tried be- 
fore the undersherifF of Carmarthen, on 
the 27th April, aod a verdict found for 
the plaintiff for i:27 10. 

£. V. Williams obtained a rule nisi to 
set aside the verdict and enter a verdict 
for the defendant, or a nonsuit. 

Bailey, Sir J. now shewed cause against 
the rule. The declaration in this ca^e 
contained three counts: one in debt, be- 
gan by demanding xlOO, and admitted 
the payment of j&'89 2s. ; the second was 
for work and labor and materials; and 
the third for £lOO, on account stated. 
To that declaration the only plea >»as, 
never indebted. The question for con> 
fideration of the court was, whetlier un- 
der the plea nunquam indebitatus, the 
piaiotifT proved a demand less than that 
for which he had given credit, the de- 
fendant was entitled to enter a non- 
suit. No case came at all within this. 
It became important to consider what 
was the effct of admitting payment on 
the record, and proving an amount of 
debt, less than the sum for which pay- 
ment was admitted. Lord Abinger, C. 
B, — What he admits in his declaration, 
need not be pleaded in a plea. He ad- 
mits the payment of £89 2s. 

B&i^ey, Sir John, The question is to 
what the plea of never indebted is 
applicable? No doubt, it is aplicable 
to the balance according to the decision 
of this court. The] plaintiff claims only 
a baknce of £10 I8s. !s the defeii Ia::t ! 



to turn round and say never indebted 
in £8d 2., the sum admitted to have been 
paid? 

Abinger, C. B.-^— You don't plead the 
particulars of demand. You plead the 
declaration. 

Bailey, Sir John. — Y^s; and that has 
narrowed the balance to JglO 18a. 

Abinger, C B. — What is admitted in 
the declaration need not be pleaded. 
The declaration admits th it £69 2s., had 
been paid. Then the defendant need not 
plead it. 

Bailey, Sir John.— In Nicholl v. Wil- 
liams, 2 M and W, 758, Mr. Baron 
Parke said, " To avoid similar questions 
in future, the obvious course Ui b3 pur*- 
sued in like cases, is fur the plaintiff to 
adopt the mode of declaring, which we 
hsrve been infuruied is now not unfre- 
quent ; to aver the part payment in the 
declaration, or to insert in the declaration 
the real amount which the plaintiff seeks 
to recover." In East wick v. Harman, 8 
Dow I. 141, Mr* Baron Alderson said, "the 
plea of payment applies to the balance.'' 

Abinger, C. B. — Here there is no 
plea of payment. There is no ocaaioa 
to plead payment of ^89 2s. The plain- 
tiff has adm/tted it. 

Bailey, Sir John. — Freeman v. Crofts, 
4 M. and W. 4, shows what would have 
been the effect of a plea of payment. 
Here the defendant gave no evidence at 
all. He submitted at the end of the case, 
that we ought to be nonsuited, because 
we proved an amount of debt less than 
the amount stated in the declaration. 

Abinger, C. B. — You have admitted 
payment of a particular sum, which 
mukes it needless for biin to plead to it. 
Does not the whole record amount to the 
same thinof as if he had pleaded that he 
had paid £82 2s? 

Bailey, ^^ir John. — The plea must be 
directed to the breach assigned in the de- 
claration — the breach assigned is the non- 
payment of the balance,( Alston v. Mills, 
9 A. and E. 248). 

Abinger, C. B. — Tlie difference between 
that case and this, is, there the defend- 
ant pleaded the payment — in this case he 
has pleaded ne\er indebted, modo et 
forma, 

Bailey, Sir John. — ^W-hich is the bal- 
ance? the plea must be taken to be, *he 
'.vas not ihdelt'.d in the balance of £10 
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188/ (Moss V. Jones; 1 Q. B. Reports, 
397). 

Abinger, C B. — There is no plea of 
payment put on the record. It is admit- 
ted you have received £89 2s., and your 
only claim is a balance. He says he 
never was indebted lo you in any bal- 
ance at alL He puts you to prove the 
whole. 

Gurney, B. and Rolfe, B. concurred. 

Rule absolute for a nonsuits 

E. V. Williams was not called on to 
support the rule, 

IN CHANCERY. 

Before Vice ChancUor Wigram. 

Lord Walsingham v. Sir T, Gpodriche, 
July 29, 1843, 

Letten between a solicitor and his client for the 
purpose of obtaining advice, as to matters con- 
nected with a contemplated sale of an estate, 
bat written penbing a treaty for that purpose 
and prior to any dispute. Held, upon a mo- 
tion by an alleged parchaser, to be privileged 
so far as they contained professional' advice, 
}fnt not aa to any statements of facts contain- 
ed therein. 

This was an application on the part of 
the plaintiff, for the production of certain 
letters, which formed part of a corres- 
pondance between the defedant and his 
solictor, the facts' and circumstances con- 
nected with which sufficiently appears in 
the opinion delivered by the court. 

Roupell, Lovatt and Spurrier, for mo- 
iCaon. 

Tinney, Anderdon and Howes, contra 

The following cases were referred to 
in the course of the argument; Spencely 
^r Schulenburgh, 7 East. 357; Walker v 
Wildmar ,6 Mad. 47; Cromack v. Heath- 
xjote, 2 Bro. and B. 4; Hughes v. B^d- 
dulph, 4 Russ. 190; Vent v. Poney ib.; 
Bromwell v. Lucas, 2 B. and C. 745 ; 
Greenough v. Gaskell, 1 My. and K. 93; 
Sawyer, v. Birchmoie, 3 My. and K. 572; 
Green taw, v, King, 1 Beav. 137; 4 You. 
^ and C. 145; Storey, v. Lord Lennox, 1 
Keen, 841; 1 My. and Cr. 525 ; Nias v. 
Nothern and Eastern Counties E^ailway 
Company; 3 My. and C. 355; Desbo- 
rough V. Rawlins, 3 My. and Cr. 517; 
Mynn v. Joliffe, 1 Moo. and R. 326; 
Herring v. Cloberry, 1 Cr. and PIi. 251 ; 
Jones V. Pugh, 1 Phill. ; Preston v. Can' 



1 McClel. and Y. 458; and 1 Y. and Jer. 
177; Clagett v Philips, 1 Y and CoL 
ch. C; Radcliffe v Fur&ham, 2 Bro. F, 
C. 514; Coombe v the City of London, 1 
Y. and Col. N. R: Newton v Beresford, 
1 You. 377 ; Earl Glengall v Fraser, ^ 
Hare, 99: Bolton v Corporation of Liv- 
erpool, 3 Sim. 467: 1 My. C. 88. 

The Vice Chancellor, — This case 
came before me upon a motion for pro- 
duction of certain documents. At the 
time of the motion, they were five in 
number. An affidavit has since been 
made, stating that three of them were 
letters written by Mr. Murray, and T«la- 
ted exclusively to questions as to the title 
of Sir F Goodrich, to his estate, con- 
tracted, or alleged to have been contract- 
ed, to be sold. The plaintiffs have ac- 
cordingly abandened all claim to the pro- 
duction of those three documents, and 
consequnetly the question befoi^e me is re- 
duced to this: ^Vbether I am to order the 
production of these letters; one dated 
April, 1842, addessed by the defendant 
to his solicitor, Mr. Murray; the other 
dated in July, in the same year, address- 
ed by Mr. Murray to the defendant The 
question, therefore, which arises apon 
the motion is substantially this» namelj, 
whether statements of fact made by the 
defendant to Mr. Murray, his agents 
for the purpose of obtaining bis leg$l 
advice, and the answer, thereto, are or 
are not privleged ? 

I state the case in that way, because, 
referring to Lord Cottenham's decision in 
Desborough v Rawlins, to the decision in 
Sawyer v Birchmore, and to the judgment 
of the Lord Chancellor in Herring v Clo- 
berry, 1 take the privilege now claimed to 
be confined to statements of facts, made 
for the purpose , of obtaining advice; and 
that the privilege — even in the case of a 
solicitor — beyond which, at all events, 
discovery is not sought, cannot be ex- 
tended. The privilege is confined to 
statements of that kind. I have looked 
into the cases which were cited, to see 
bow the practice of the court stands upon 
this highly important subject. Previoos- 
ly to Preston v. Carr, and Newton v Be- 
resford, the extent of professional privi- 
lege was cetainly not defined in the 
way in which it now is. The law subse- 
quently became established to this extent, 
that communications between solicitor 
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and client, pending litigation, and with 
tbe view of obtaining advice as to that, 
^rere privileged. The privilege was af- 
terwards held to extend, not merely to 
litigation actually commenced, but in con- 
templation . It was further extended to 
communications during disputes, which 
terminated in litigation, although none 
existed, or was contemplated at the time. 
A fourth question has arisen, lately, in 
a case which is still under appeal, name- 
ly, Coombe v. The City of London ; the 
point being whether opinions taken by 
the city of London, which, as between 
themselves and their opponents were pri- 
vileged, continue to do so, as between 
themselves and third parties, the nature 
of the dispute being precisely the same ? 
The Vice Chancellor, Knight Ilruce, de- 
<nded that it extended to those cases also. 
The question in this case arises out of a 
treaty for the sale of an estate ; whilst 
the treaty was in progress accordi/ig to 
the defendant, but after it had ended in 
contract according to the plaintiff. At 
all events, it is admitted by both parties, 
that the letters were written before any 
dispute arose, and were written by the de- 
fendant, to his solicitor, and from his so- 
licitor to him, upon the occasion of con- 
sulting him as to certain matters con- 
nected with the alleged contract, which 
is the subject of the pleadings in this 
case. If these were res integra, I should 
be strongly inclined to go the full length 
of holding that these documents were 
protected The reasoning which applies 
to this case of discovery — sought from a 
solicitor, and which I take from the judg- 
ment in Greenoug v. Gaskell, seems to 
me, to apply with equal foree to discover- 
ry sought from a client, as in a case like 
that before me. My mind cannot resist 
the force of the observations made in that 
oase as applied to the case before me. (His 
Honor, alter commenting upon the cases 
upon this subject, concluded by observ- 
ing :J Under these circumstances, I do 
not find myself at liberty to do otherwise 
than to hold, that if the professional pri- 
vilege is to be extended beyond the limit 
which has been laid down by the ordina- 
ry practice of the court, the authority for 
doing so, ought to emanate from the Lord 
Chancellor, and no one else. In decid- 
ing the case as I do, the parties will have 
an oppertunity, if they think lit, of ap- 



pealing to the Lord Chancellor. The 
letters will, therefore, be protected, if an 
affidavit is made that they mearly contain 
legal advice, but not as to any statements 
of facts contained in them. 



MOOT POINTS. 

STATtJTB OF LIHITATlOMS. 

To the Editor of the Legal Observer. 

John Williamson, who formerly resid- 
ed in Southampton, in England, lent to a 
relative about twenty years ago, £500, 
for which he took his promissary note. 
About twelve years ago the relative of J, 
W« became insolvent, and J. W. pro- 
ceeded to London, where he took out and 
worked a commission of bankrupt against 
his relative. 

John Williamson and William Small, 
were chosen assignees under the commis- 
sion, and the attorneys of the assigpiecs, 
that is to say, the agents of JohnWilliam- 
son collected in the effects of the bank- 
rupt. 

The attorneys under the commission, 
being the agents of John Williamson, re- 
ceived the moneys due the estate, and 
gave him credit personally, (not in his 
character as assignee) for all sums they 
had received under the commission ; and 
it appears that a ballance of £100, was 
due the estate when the matter came to be 
investigated. 

John Williamson and his agents, had a 
settlement of all their private accounts, 
and mutual receipts were given, but this 
account of the bankruptcy wasbverlooked. 

An act of parlimeut was, fiomewhere 
after this commission was worked, pass- 
ed, establishing a court of bankruptcy, 
and by which it was declared, that all 
previous commissions worked in London^ 
might on the solicitation of any creditor^ 
be taken out of the hands of the assign- 
ees, and transferred to the Bankruptcy 
court. 

A creditor of the bankrupt did so cause 
the proceedings to be so \ransferred to the 
court of bankruptcy, and on an investi* 
gation of the accounts, the above ballance 
appeared to be due the estate to the ass- 
ignees. 

John Williamson had not himself either 
received, or paid any money on account 
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of the boankrupt's estate, but he left the 
matters entirely to his agents, and he 
made an affidavit to that effect, which was 
(a« IS usual on susch occosioiis) filed before 
the commissioners. 

John Williamson lefl England about 
ten years ngo, and came over to the Uni- 
ted Siatt'S, where lie has ever since re- 
sided. Shortly after he had so left Eng 
land, the agents of John Williamson were 
applied to, by the creditors of the estate 
for payment of the £100 due the estate, 
which application they resisted on the 
ground, that they had faithfully account- 
ed to John Williamson for all the money 
they had received under the commis- 
sion; but the court of bankruptcy made i 
An order compelling them to pay the 
£100. 

John Williamson is now about to re- 
turn to England, and his difficulty is, that 
if he do so, he will be liable to his agents 
in an action at law, for the payment of 
this £100. 

The agents of J . W ., contend that, as 
.jftt the time they paid the £100 into the 
Court of bankruptcy, John Williamson 
was out of England, the statute of limita- 
tions did not begin to run, and that he is 
consequently liable to them on his return 
to England. 

John Williamson, on th€ contrary con- 
tends that the statute of limitations be- 
gan to run imediately on the settlement 
of all accountB between his agents and 
himself, which is now about ten years 
Ago. 

. I shall be much oblgcd, Mr. Editor, if 
any of your numerous readers will turn 
attention to this point on the statute of 
limitalions. 



PLEASANTRIES OF THE LAW. 

The Frying-pan case. 
Smith V. Warner, Trin 13 Car, 2. 

Trespass for tak i n j good s ; th e plain 1 iff 
counts de una Satagine Anqllce. a fry- 
ing-pan ! And nftor verdict for the plain- 
tiff, it was moved in arrest of juclf;nient, 
because it ought to be iSutagina for Sa- 
taiyo siirnifif»s nofhinqr tlion': niv] iiojwd-r. 
ed for tlu'. ph'hif.iT ; for if Sat-.-o bi-:ii- 



fies nothing, then no damages were givGn 
for it, and the difierence was taken ivhere 
the word signifies a nother thing; there it 
is ill, but where it is insignificant, it doth 
not vitiate,, (Sir T. Raym. Eep. 16 ) 



ABSURDITIES. 



To attempt to borrow money on the 
plea of extreme poverty, — To lose mo- 
ney at play, and then ily into a passion 
about it. — To ask the publisher of a new 
periodical how many copies he sells per 
week. — To ask a wine merchant how 
old his wine is. — To make yourself gene* 
rally disagreeable, and wonder that no- 
body will visit you, unless they can gain 
some palpable advantage by it. — To get 
drunk, and complain the next morniDgof 
a headache. — To spend your earnings on 
liquor, and wonder that you a^ ragged. — 
To sit shivering in the cold because yau 
won't have a fire till November. — To 
suppose that reviewers generally read 
more than the title-page of the works 
they praise or condemn. — To judge of 
people's piety by their attendance at 
church To keep your clerks on miser- 
able salaries, and wonder at their robbing 
you. — Not to go to bed when you are 
tired and sleepy, because '^it is not bed- 
time." — To make your servants tell lies 
for you, and afterwards be angry because 
they tell lies for themselves. — To tell 
your own stcrets, and believe other peo- 
ple will keep them. — To render a man a 
service voluntarily, and expect him to be 
grateful for it. — To expect to make people 
honest by hardening them in a jail, and 
afterwards sending them adrift without 
the means of getting work, — To fancy a 
thing is cheap because a low price is asked 
for it. 



|r5- REPORTS IN THE SUPREME 
COURT AND COURT OF ERRORS. 

— We feel great pleasure in being able to 
announce to our subscribers, that we 
have made arrangements with the Re- 
porter of the Supreme Court and the 
Court of Errors, to give a scries of cases 
decided in those Conrts- 
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PRACTICAI. POINTS. 

Abating a Nuisance^ — Pleading, 

Whatsoever unlawfully annoys or doth 
daniag<* to another, is a nuisance, and 
such nuisance may be abated, that is, 
taken away or removed by the party ag- 
grieved thereby, so as he commits no riot 
in the doing it, (3 Bla. Com. 5). If a 
house or wall is erected so near to mine 
that it stops my ancient light, 1 may en- 
ter my neighbour's laud, and peaceably 
pull it down, {Rex v. Roswelly 2 Sulk. 
459). **And the reason," says Black- 
stone, ** why the law allows this private 
and summary method of doing one's self 
justice, is because injuries of this kind, 
which obstruct or annoy such things as 
are of daily convenience and use, require 
an immediate remedy, and cannot wait 
for the slow progress of the ordinary 
forms of -justice.'' 

This doctrine has heen very recently 
examined in the Court of Exchequer (in 
England), when it was held that a party 
has no right to enter upon the land of 
another in order to abate a nuisance of 
filth, without previous notice or request 
to the owner of the land to remove it, 
unless it appear that the latter was the 
original wrong doer, by placing it there, 
or that it arises from a default in the per- 
formance of some duty or obligation cast 
upon him by law, or that the nuisance is 
immediately dangerous to life and health. 
Mr. Baron Parke said : "A rule was ob- 
tained in this case for judgment non ob- 
stante veredicto on the fourth plea found 
for the defendant, and argued a few days 
ago. This plea to an action of trespass 
quare clausum fregity stated that the de- 
fendant, before and at the time when, 
&c. was possessed of a dwelling-house, 
near the locus in quoy and dwelt therein ; 
and that the plaintiff, before and at &c., 
Injuriously and wrongfully permitted and 
suffered large quantities of dirt, filth, ma- 
nure, compost, and refuse, to be, remain, 

44 



and accumulate on the locus in quOy hy 
reason whereof divers noxious, offensive 
and unwholesome smells, &c , came from ' 
the close into the defendant's dwelling 
house ; and then the defendant justifies 
the trespass, by entering in order to abate 
the nuisance, and in so doing damaging 
the wall, and digging up the soil. The 
question for us to decide is, whether the 
plea is bad after verdict ; and we are of 
opinion that it is. The plea does not state 
in what the wrongful permission of the 
plaintiff consisted ; whether he was a 
wrong-doer himself, by originally placing 
the noxious matter on his close, and after- 
wards permitting it to continue, or whe- 
ther it was placed by another, and he 
omitted to remove it ; or whether he was 
under an obligation, by prescriptive usage 
or otherwise, to cleanse the place where 
the nuisance was, and he omitted to dis- 
charge that obligation, whereby the nuis- 
ance was created. The proof of any of 
these three circumstances would have 
supported the plea ; and if in none of the 
three cases a notice to remove the nuis- 
ance was necessary before an entry could 
take place, the plea is good; but, if no« 
tice was necessary in any one, the plea is 
bad, by reason of its neither containing 
an averment that such notice was given, 
or shewing that the continuance was of 
such a description as not to require one. 
It is clear, that if the plaintiff himself 
was the original wrong-doer, by placing 
the filth upon the locus in quOy it might 
be removed by the party injured, without 
any notice to the plaintiff; and so, possi- 
bly, if by his default in not performing 
some obligation incumbent on him, for 
that is his own wrong also; but if the 
nuisance was levied by another, and the 
defendant succeeded to the possession of 
the locus in quo afterwards, the authori- 
ties are in favor of the necessity of a no- 
tice being given to him to remove before 
the party aggrieved can take the law into 
his own bands. We do not rely on the 
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decision in The Earl of Lonsdale v. Nel- 
8on,2B. and C. 302 ; 3 D. and R. 556, 
as establishing the necessity of notice in 
such a case ; for, there much more was 
claimed than a right to remove a nuis- 
ance, viz., a right to construct a work on 
the plaintiff's soil, which no authority 
warranted ; but Lord Wynjordh dictum 
is in favour of this objection, for he states 
tha a notice is requisite, in all cases of 
nuisance by omission, and the older au- 
thorities fully warrant that opinion, where 
the omission is the non-removal of a nui- 
sance created by another. Penruddock^s 
case, 5 Rep. 101, shews that an assize of 
quod permittat proatemere would not lie 
against the alienee of the party who le- 
vied it without notice. The judgment in 
that case was affirmed on error ; and in 
the King's Bench, on the argument, the 
judges of that court agreed that the nuis- 
ance might be abated, without suit, in the 
hands of the feoffee ; that is, as it should 
seem, with notice ; for, in Jenkins' Sixth 
Century, case 57, (no doubt referring to 
Penruddock's case,) the law is thus stat- 
ed : — A builds a house, so that it hangs 
over the house of B, and is a nuisance to 
him ; A makes a feoffment of his house 
to C, and B a feoffment of his house to 
D, and the nuisance continues. I^ow, D 
cannot abate the said nuisance, or have a 
quod permiUat for it, before he makes a 
request to C to abate it, for C is a stran- 
ger to the wrong. It would be otherwise 
if A continued his estate, for he did the 
wrong. If nuisances are increased after 
several feoffments, these increases are 
new nuisances, and may be abated with 
out request." We think that a notice, or 
request, is necessary, upon these authori 
ties, in the case of a nuisance continued by 
an alienee ; and therefore the plea is bad, 
as it does not state that such a notice was 
given or request made, nor that the plain- 
tiff was himself the wrong doer by hav- 
ing levied the nuisance or neglected to 
perform some obligation, by the breach of 
which it was created. 

Lord Abiugery C. B., observed, that it 
might be necessary, in some cases, where 
there was such imminent danger to life or 
health as to render it unsafe to wait, to 
remove without notice ; but then it should 
be so pleaded, in which the lest of the 
court, concurred. Rule absolute. {Jones 
V. WilKams, U M. and W.76.) 



SUPREME COURT. 



Supreme Covrt of tlie State of Neiv^T^rlt, 

B fore the Hon. Samuel Nelson, C. J., 
and Judges Bromson and Cowen. 

The People v. Morris. 



ARRSST OF JUDOMBIIT— 'DBCLARATlOir — 
PLEADING. 

Id an action for a penalty against a member of the 
board of supervisors of the city of New- York, 
for refusing to perform his duty, by auditing and 
allowing &e account of one of the Associate 
Judges of the court of General Sessions, of the 
city and county (*f New- York, the deciaracion 
alleged geueral/y, that the defeudant was in- 
debted to the plaintiff, in the prescribed penalty 
whereby an action accrued aeeordingto the pro- 
vitionn oj the statute, ^c 
Held, that the declaration was good. 

Motion in arrest of judgment. The 
declaration was as follows : '* The Peo- 
ple &c., complain of Robert H. Morris, 
one of the supervisors of the city ot New- 
York, defendant in this suit, of a plea 
that he render unto the said plaintiflfs, 
$250, lawful money, &c., which be owes, 
&c. For that whereas the said defend- 
ant on the i2th day of July 1841, at, &c. 
became indebted to the said plaintiffs in 
the sum of $250, lawful money, &c., for 
refusing to peiform his duty as a member 
of the board of supervisors of the city of 
New-York, in this, to wit, in refusing to 
audit and allow the account of James 
Lynch, one of the Associate Judges of 
the court of General Sessions of the city 
and county of New-York, for arrears of 
salary thf n and there due by law to the 
said James Lynch,a8 suchAssociate Judge; 
whereby an action hath accrued, &c , to 
have and demand of the said defendant 
the said sum above de manded, accori/fiu^ to 
the provisions of the statute entitiedy * of the 
powers, duties and privileges of counties, 
and of certain county officers,' part firsts 
chap- twelve, tit. second^ art, firsi^ sec- 
tion sixteen of the Revised Statuiety of 
the State of New- York. Yet," &c. 
The defendant pleaded the general isstue, 
and a verdict was rendered for the plaio- 
tiffs. The defendant now moved in ar- 
rest of judgment. 
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p. A, Cawdry^ for the defendant. 

J. R. WkUing^ for the plaintiffs. 

By ihe courts Cowen, J. — The decUra- 
tiou is good within the 2 R. S. 395, 2 ed. 
3\0, unless it be defective in omitting a 
reference to the statute of 1841, ch. 276, 
p. 267, 34, specially directing the super- 
visors of the city and county of New- 
York, to audit and allow the account of 
Judge Lynch and his associates. The 
section cited from 2 R. S., substitutes 
a very general form of declaring on penal 
statutes, for the special matter required 
to be set forth in the common lawdeclar- 
ation. It declares that it shall be suffi- 
cient in a declaration on any penal statute 
to allege, as is done here, that the de- 
fendant is indebted in the prescribed pen- 
alty ; whereby an action accrued accord- 
ing to the promston« of the atatutey ^c. 
The penal statute referred to, in this in- 
stance, gives the penalty of $250, against 
each supervisor who shall refuse or neg- 
lect to perform any of the duties which 
are or shall be required of him by law as 
a member of his board, (2 R. S. 361, 2 
ed§l6). The statute of 1841 imposed 
the duty of auditing the account men- 
tioned in the declaration. The general 
reference alone is, I think, sumcieut. 
Though the act of 1841 was passed years 
after the sUtute which gave the penalty, 
yet the refusal to audit, &c. was in effect 
a violation of the latter. This has, by 
its prospective words, effectually incorpo- 
rated with iuelf the aat of 1841, and 
both mast be read as one statute. On 
this construction, any refusal to do the 
duty of a supervisor, while acting as a 
member of the board, whether imposed 
by ft statute passed before or after, ren- 
dered the defendant liable, in the words 
of the declaration, according to the pro- 
oittont of the atatute^ entitled, &c. 

But the pleader has not contented 
himself with the general reference. He 
has mentioned the particular violation of 
duty which, on comparing the specifica- 
tion with the statute of 1841, we see is 
within its terms. That removes all 
doubt, if there be any on the general 

fOTOL 

Motion in arrest denied. 



IN CHANCERY. 



Before the Hon. Lewis H. Sandford, 
Assistant Vice Chancellor of the First 
Circuit. — At Albany^ July 20. — Aug, 
22, 1843. 

Elisha Brown v. Elias Denet. 

desd ixtexdbd as a security — ububy. 

B owed to D amortgai^t' of ^1100 on his farm, 
and other sunM amounting to $1350. B then 
conveyed the mortgaged premises to D in fee, 
with warranty, for the consideration of ^2500, 
and on the sa«ieday, D executed to B a sealed 
agreement, reciting the prior mortgage, the pay* 
ment of more money since, to the amtiunt of 
1^2,500, and the giving of the deed, and declar- 
ing that D bound himself to give to B a war^ 
ranty deed of the farm, provided B performed 
the conditions of the af^reeroeot- D then 
bound himself to rent the farm to B for five 
years, for the amount of the interest on the 
^,500, a<id B agreed to put on •* betitrments,** 
to the amount of $50 per year for the five years. 
At end of the five years, D bound himself to 
sell the farm to B for $2,800, with a resonable 
time to pay the amount; and to give to B the 
privilege of selling the farm at any time, and 
when D had received the whole amount, he 
was to give a deed. The agreement then stated 
that R had deposited with D, a note of $200, 
on interest, signed by a surety, payable to D, and 
dated in 18S8, as security that if D realized the 
$2,800 from the farm, at the end of the five 
years, then the note was to be of no effect, 
otherwise m full force. 

The mortgage and other paper of B, except the 
$200 note, were thereupon given up by P.: 
Heidt that the deed was a security merely, and 
the transaction usurious. 

Hc/dt also, that upon its avoidance the debt ex- 
isting when the deed was given, was reinstated. 
Heid, that the absence of th^ personal liability 
of the grantor to repay the money, in such a case, 
is not H conclusive test i^i deciding whether the 
conveyance is absolute or is intended as a se- 
curity 

The cases of Oodman r- Grierson^ 2 B. and B. 
274, and Robinson v. Cropsey, 2 Edw. Ch. R. 
138, examined, on this point Provisions of de- 
cree, reinstating the securities which had been 
given up. 

The circamstances of this case appear 
in the adjudication of his Honor the Vice 
Chaticellor. 

Mr. A. Becker^ for complainant. 

Mr, A. J. Parker y for defendant. 

The Assistant Vice Chancellor. — 
Prior to 1836, the complainant became in- 
debted to the defendant for borrowed 
money. In the winter of that year he 
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bought the farm in question, and borrow-' 
ed more money of the defendant in order 
to make the purchase. His whole debt 
amounting to $1,100 at that time, he 
gave to the defendant a bond and mort- 
gage on the farm to secure it, dated 
March 9, 1836, and payable in annual 
instalments, extending ten years. In 
1837, the defendant made a further loan 
to the complainant. In 1838, he discount- 
ed for the complainant a note of $200, 
made by the latter, and also signed by 
his bio her Parlia Brown, and payable 
with interest. It is charged in the bill, 
that all these transactions were tainted 
with usury. The answer which was 
called for on oath, and is responsive to 
the bill, denies each of the allegations, 
relative to the reservation and the pay 
ment of usurious interest. There is no 
satisfactory evidence in the case to estab 
lish the alleged usury. The defendant's 
statements to other applicants for loans, 
inttm&t'ng to some, and expressing to 
others, that the complainant had agreed 
to make him an allowance beyond le- 
gal interest, or to pay interest at a cer- 
tain rate beyond seven per cent ; are not 
only indefinite as to particular sums, dates 
and transactions ; but are counterbalanc- 
ed by proof of admissions made by the 
complainant, that the defendant had not 
exacted of him any more than lawful in- 
terest. I shall, therefore, assume that 
the complainant's debt to the defendant, 
at the end of the year 1839, was valid 
and unimpeachable. In January, 1840, 
he owed the defendant from $1,800 to 
$1,900, of which $1,100 was in the mort- 
gage upon the farm, and $200 in the 
note above mentioned. For the residue, 
he held the complainant's personal re- 
sponsibility only. In that month, the 
complainant being embarrassed and hard 
pressed for money, called vpon the defend- 
ant. As to what ensued, except the mat- 
ters in writing, the parties differ wide- 
ly. Before going to that point, I will 
state the written evidence of what oc- 
curred. On the 27th day of January, 
1840, the complainant conveyed the pre- 
mises in question, to the defendant in fee 
with warranty, for the consideration of 
$2,500, and at the same time, the parties 
entered into a written agreement to the 
effect following. It recites that the de- 
fendant has assisted the complainant to 



money, and taken a mortgage for the 
same farm that the latter bought of Wilt- 
sey in 1836; that the defendant had 
paid to the complainant more money 
since, in all up to that date, to the amount 
of $2,500 ; and the complainant bad for 
the sum of $2,500, given a warranty 
deed to the defendant. It then declared 
the condition of the agreement to be that 
the defendant bound himself and his heirs, 
executors and assigns, to give to the com- 
plainant a warranty deed, Iree and c I ear 
from all incumbrances, piovided the lat- 
ter performed certain conditions therein 
after mentioned. That the defendant 
bound himself and his executors and as- 
signs to rent to the complainant, his heirs, 
and assigns, the said farm for the amouni 
of the interest on the $2,500," and the 
complainant agreed to put on ^^6cffer- 
ments,^^ to the amount of $50 a year for 
the term of five years, for which the de- 
fendant agreed to rent the farm to the 
complainant, — to commence the first of 
December, 1839 ; and at the expirationof 
the dve years, the defendant bound him- 
self, his heirs and assigns, to sell the farm 
to the complainant, or his heirs, or as- 
signs, to sell the farm to the complainant, 
or his heirs or assigns, for $2,800, with a 
reasonable time to pay the amount ; and 
also bound himself and his heirs, execu- 
tors and assigns to give to the complain- 
ant, his heirs, or assigns, the privilege of 
selling the farm at any time, provided the 
defendant received a portion of the amount 
down, with reasonable time to pay the re- 
mainder; then, when the defendant ahou Id 
have received the full amount, he was to 
give n warranty deed of the farm. That the 
complainant had deposited a note of $200 
in the defendant's hands/or secnriiy thai if 
the latter reaHsed tlie amount of $2800 from 
the farm at the expiration of the five 
years, then the note was to be of no ef- 
fect, otherwise in full force. That the 
defendant was to receive the annual in- 
terest on the money that remained un- 
paid after he sold the farm. The note of 
$200 which was left in his hands for se- 
curity, is stated to have been given by 
the complainant and signed by his bro- 
ther Parlia Brown. 

At the time of delivering the deed and 
this agreement, the defendant delivered 
up and cancelled the mortgage of $i,100 
and all the notes he held against the com- 
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plainant except the note of $200 hereto- 
fore mentioned, and paid to bim in cash 
and his own note, the ditference between 
what the complainant owed to him and 
the $2,500. The interest on the com- 
plainant's indebtedness, was computed up 
to the first of December preceding^, cor- 
responding with the reservation in the 
agreement. Thus the note of $200 was 
included in making up the $2,500. 

The complainant charges that previous 
to the conveyance, he applied to the de- 
fendant for a farther loan, and that he 
agreed to make it to an extent which, 
with all the previous indebtedness would 
amount to $2,500 ; that he would take a 
deed of the farm for his security for the 
$2,500, and for $300, which he was to 
receive as a premium for the loan and for- 
bearance during five years. That the 
complainant was to be the owner of the 
farm, and the transaction should he icept 
ft secret. 

All this IS denied by the defendant. 
As to keeping it a secret, he says that the 
complainant desired it, that he did not 
agree to it, but remarked that he was not 
in the habit of talking about his business. 
It seems that he recorded his deed in 
March, 1840. 

The defendant denies that he agreed 
to make a further loan, or that the deed 
was made or intended as a security. He in- 
sists that it was absolute and so intended. 

The complainant continued in posses- 
sion of the farm, treating it as his own. 
He paid the $175 rent, or.interest for the 
year 1840, and he paid that for 1841 in 
money, and the note of a third person. 
He made ^^ betterments," or permanent 
improvements on the farm in 1840, to 
the value of $50 ; and some in 1841, the 
value of which was not proved. 

The cash value of the farm at the date 
of the conveyance was about 8*2,500. 1 am 
convinced that the parties themselves es- 
timated it at 92,800, and believed it was 
'worth that sum. The complainant had 
refused an offer of $-2,800, for the farm 
in the spring preceding, which was known 
to the defendant. 

The important and difficult question in 
the case is, the nature of the transaction of 
the 27tb January, 1840. Was it an ab- 
solute sale with an agreement to resell, or 



was it intended as a security for the pay- 
ment of $2,800. 

Let us first examine this question upon 
the written evidence in connection with 
the facts proved, irrespective of the de- 
clarations of the parties. 

In equity, the character of the convey- 
ance is determined by the clear and cer- 
tain intention of the parties; and any 
agreement in the deed, or in a separate 
instrument, showing that the parties in- 
tended that the conveyance should ope- 
rate as a security for the repayment of 
money, will make it such, and give to 
the mortgagor the right of redemption, 
(4 Kent's Com. 142. 2d ed). 

And Chancellor Walworth in Holme$ 
V. Orani^ 8 Paige 248, says, that '^ as a 
general rule, where the contract and con- 
veyance are made upon an application for 
a loan of money, this court for the pur- 
pose of preventing usury and extortion, 
will construe it to be a mortgage, when- 
ever the person to whom the application 
for the loan is made agrees to receive 
back the money advanced with legal in- 
terest, or a large amount, and to re-con- 
vey the property within a specified time 
thereafter, whatever may be the form of 
the written contract ; if it is apparent that 
the real transaction- was aloan of money." 

He used the same language in the pre* 
vious case of Robinson v. Cropsey^ 6 
Paige, 480. 

And it is provided by our statutes that 
" every deed conveying real estate, which 
by any other instrument in writing shall 
appear to have been intended only as a 
security in the nature of a mortgage, 
though it be an absolute conveyance in 
terms, shall be considered as a mortgage," 
&c. (i R. S. 756. §3.) 

Again, '* these defeasable purchases are 
narrowly watched, and courts of equity 
lean strongly in favor of the right of re- 
demption." Longuet v. Scawen^ 1 Vea, seti. 
402—4 Kenr» Cotn. 144, 2d Ed., Glover 
v. Payn, 19, Wend 518, per Bronson^J.) 
and Chief Justice Marshall, says in Con^ 
way^s execuiors v. Alexander, 7 Cranch, 
218, ^^ doubtful cases have generally been 
decided to be mortgages. The policy of 
the law prohibits the conversion of a real 
mortgage into a sale." In Edringion v. 
Harper^ 3 J. X Marsh. 354, the court 
say, '4n all doubtful cases a contract will 
be construed to be a mortgage rather than 
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a coDditional sale," (S. p. Secrest v. ' pay meut of the two mortgages. Guern- 
Tumer, 2 id. 471. Skinner v. Miller j 5 sey reserved the possession of the premi- 
LiH. 84). Carrying out these principles, »es till April ensuing. Palmer executed 
there is a ^erie8 of adjudged cases extend- 1 to Guernsey a writing reciting the deed, 
ing through the last one hundred and fif- and engaging if the land sold for more 
ty years, and which in my judgment, than enough to pay the consideration ex- 
establish that the deed and agreement in pressed in the deed, the two mortgages 
this case taken together, amount to a , and his trouble ; to pay Guernsey all the 



mortgage, or security for the payment of 
money. I now speak of the writings, 
exclusive of the evidence, in pais. 

A few of these cases will be adverted to 
Manlove v. Bale and Bruton^ 2 Vem. 84, 
is one of the earliest. There Bruton had 
conveyed a church lease, abs dutely to 
Bale, for the consideration of £,bbO \ and 
Bale by a sealed instrument agreed that 
he would re-convey on Bruton's paying 
him iS6()0, at the end of a year. The 
money was not paid within the time lim* 
ited. Bale and his son and heir, who 
succeeded him, had renewed the lease 
twice, and nearly twenty years had elaps- 
ed since the deed was given. On a bill 
by an assignee of Bruton, redemption 
was decreed against the heir of Bale. 

In Strong v. Stewart, 4 J. C. R. 167, 
there was an absolute assignment of a right 
in land. It was proved by parol that the 
transfer was made on a loan of money, 
and that the assignee agreed to give time 
to return the money and take back the 
assrgnment. It was decreed to be a se- 
curity and not a sale. 

In Henry v. Davis 8f Clark, 7 J. C, R. 
40, and Clark v. Henry, 2 Cow. 324 
S. C in the Court of Errors, there was an 
absolute assignment of a mortgage, and a 
written agreement to re-sell it to the 
assignor. A parol agreement was proved 
that the assignee should hold the mort- 
gage absolutely, if it were not repurchas- 
ed at the time stipulated ; and there was 
testimony that the assignor had said re- 
peatedly, that he had sold the mortgage. 
There was very great inadequacy in the 
case. It was held to be a security merely. 

Palmer and wife v. Guernsey ^ 3 Wend 
248, is a strong case. In May, 1829, 
Guernsey owed Mrs. Palmer a note of 
$634, besides interest, for money previ- 
ously lent ; and he then conveyed to her 
husband by a deed in fee with full cov- 
enants, expresMng a consideration of 
•678,38, certain lands subject to two 
mortgages, amounting together to 94,300, 
and by the deed, Palmer assumed the! 



overplus. After this, the premises were 
sold on the foreclosure of one of the mort- 
gages, subject to the other and brought 
only $250 more than the mortgage debt 
on which it was sold. Palmer and wife 
thi'U brought assumpsit for the balance of 
the note, claiming for the original money 
lent. Guernsey offered to prove by parol 
that the deed was intended as an absolute 
sale and conveyance, but the evidence 
was excluded. The court sustained Che 
action, and decided that the conveyance 
was in effect a mortgage, and was intend- 
ed as a security, and that the circum- 
stance of giving up the note and Palm* 
er's assuming the two mortgages, were 
not sufficient to overcome the evidence 
of that intention. 

In Roach v. Cojrtfie, 9 Wend. 227, R. 
gave to Cozine an absolute deed of cer- 
tain tenements in New- York, on a parol 
agreement that C. should pay a judgment 
of $600 against R. and other incumbran- 
ces, in a.l amounting to about $3,900; 
that C. was to receive the rents of the 
premises, except a portion in the re«r 
which R. was to occupy two years free 
of rent ; and if R. repaid to C. in that 
time, his advances, C. was to reconvey 
to him or to a purchaser procured by him. 
C. was to receive the rents in lieu of inte- 
rest. The court held it to be a loan of 
$3,900, and that the deed was no more 
than a mortgage. 

In Cooper v. Whitney, 3 HilPs R^ 95, 
which was much like the case of Palai- 
er V. Chiemsey, the court decided that the 
conveyance was not absolute. Judge Bron- 
son was inclined to consider it a trust 
rather than a mortgage, there being no 
covenant to permit a redemption. It may 
be suggested that the same argument 
would apply to the idea of a trust iu that 
case. In the absence of a direction or 
covenant to sell, there would have to be 
a resort to equity, to enforce the trust ; 
and no more would be requisite to enCbroe 
the redemption,assuming it tobeasecutiCy. 

In Wright v. BaieSy 13 Vermont R. 
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341 , there wan a loan of $300, and an ab- 
solute deed given expressing a consid- 
eration of 8325 ; and a parol agreement 
that 825 a'year should be paid in lieu of 
interest. There was to have been a 
wiitten defeazance, but none was made. 
Two years afterwards the grantor applied 
for it, but only obtained a lease for the 
premises at $25 annual rent, and an agree- 
ment in it, that on payment of $325 
within three years from tbe date of the 
deed, he would re-det*d the premises. 
The grantor remained in possession. It 
was held to be a mortgage against the 
grantee and the purchaser from him with 
notice of the parol agreement, who bought 
after the expiration of the three years. 
There was great inadequacy in the price. 
Edringion v. Harper^ 3 J. J. Marsh. 
353, was a well considered case, and ana- 
logous in its featuies to the one before us. 
And see Skinner v. ilft//er, 5 Lilt. 84. 

To illustrate the difference, let us refer 
to some of the cases where the transac- 
tion was held to be a defeasible purchase. 
Thus, in CoUerel v. Purchase^ Cases 
Temp. Talb 61, there was a deed abso- 
lute, but intended as a mortgage ; and 
subsequently a new agreement was made 
for a further consideration, on which that 
deed was cancelled, and a new absolute 
deed was given. After the lapse of 30 
years the grantee agreed to permit a re- 
demption. He was then in possession, 
and continued for sixteen years^ more, 
daring which no attempt was made to re- 
deem. The court refused to decree a 
redemption. 

In Fhyer v. Lavington, 1 P. Will. 26S, 
a rent charge of £4S, in fee, was granted 
in consideration of jSSOO, and a condi- 
tion made in the deed, that the grantor, 
by paying tbe £800 during his Hfey might 
make the grant void. At that time the 
legal rate of interest was eight per cent. 
Sixty years had elapsed ; Lord Cowpei 
decided that the rent charge was not re- 
deemable, and relied very much on the 
fact that it was but £48, while the inte- 
rest of the money would have been £64. 
Mellor V. Lees., 2 Atk. 494, which is 
usually cited on this side of the question, 
was decided by Lord Hardwicke on its 
peculiar circumstances, and the great 
lapse of time, 48 years. 

In Robinsan v. Cropsey^ 2 Edw. Ch. R. 
138, affirmed in 6 Paige^ 4S0, there was 



an agreement by which Sharp one tenant 
in common, agreed to execute an absolute 
deed for his half to his co-tenant, Robin- 
son, in consideration of a debt of about 
$3,300, due from S. to R. on a stated 
account ; the cancelling of a mortgage 
against S. which R. had bought, the can- 
celling of two other mortgages, given by 
S. to R., and the assumption of the pay- 
ment of a mortgage to one Hicks, which 
was a lien on the premises. The agree- 
ment gave to Sharp the privilege of re- 
deeming the premises within a year, on 
paying $8,500, without interest. R. was 
to take the rents, and they were to be 
considered equivalent to the interest. — 
The consideration stated in the agree- 
ment was a little more than the $8,500 ; 
the deed was given in pursuance of the 
agreement in 1819, and Robinson took 
possession and had retained it ever since. 
He complied with the agreement on his 
part, except cancelling the two mortgages 
to himself, which he claimed to hold un- 
der a subsequent agreement of Sharp, as 
security for money paid by him for S. 
on a joint liability. Sharp died in 1824, 
never having offered to redeem, or claimed 
the right. In 1827, R. filed his bill 
against Sharp's heirs, &c., to quiet the 
title, claiming that the conveyance to him 
was absolute, and not redeemable. It was 
so decided, and held to be a defeasible 
sale. 

In Holmes v. Granty 8 Paige 243, on 
an absolute deed being executed, in con- 
sideration of a previous debt, the gran- 
tee gave to the grantor a power to sell the 
farm, and if he found a purchaser within 
a year, he was to have what he might get 
over and above the amount of the debt, 
with interest on the same until the sale ; 
but if he should not make the sale, he 
was not to have the improvement of the 
farm. The notes, &c., constituting the 
debt, were given up. The agreement was 
not shown satisfactorily to have been 
made or given till after the conveyance 
was perfected. The amount of the debt 
equalled the value of the land. The 
Chancellor, reversing Vice Chancellor 
Denio, held the transaction to be a sale^ 
and irredeemable. 

In Olover v. Payn^ 19 Wend. 158, be* 
fore cited, Delavan bought of Pnyn cer- 
tain premises, for $7,000, in July, 1831, 
and on receiving a warrantee deed^ ex- 
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ecuted to Payn a writing, demising the 
premises to him tiil May 1, 1832, at the 
rate of $500 per year, Payn paying all 
taxes and assessments, and insuring the 
building for $2,500, and assigning the 
policy to D. The writing then contained 
a proTiso that in case Payn on the 1st of 
May, 1832, should elect to pay Delavan 
$8000, then D. covenanted to convey the 
premises to Payn with warranty. The 
coui t held it to be a conditional sale, on 
the ground that the deed was absolute ; 
there were no previous dealings, and no 
debt was created by the transaction. 
There was no proof of a loan or of an ap- 
plication to lend money. The case itself 
was compromised, and it is impossible to 
tell what would have been its ultimate 
fate, after the new trial, and a further de- 
velopement of the facts. The circuit 
judge decided upon the deed and writing ; 
that it was a mortgage ; and nothing far- 
ther appeared in the case before the Su- 
preme Court. 

The perplexity in the case before me, 
arises from two circumstances, viz. the 
absence of any covenant on the part of 
the complainant to pay the $2,500, and 
the near approach of the expressed con- 
sideration to the estimated value of the 
farm. 

Indeed, it was strenuously urged by 
the defendant that the first circumstance 
adverted to, was decisive of the case ; and 
in support of this position the authority 
of the Vice Chancellor in the case of 
Roinnson v. Cropsey^ was relied upon as 
conclusive ; and Glover v. Payn was said 
to sustain that authority, and to be pre- 
cisely in point here. 

If I were satisfied that the want of an 
obligation or liability on the part of the 
grantor, to pay the money stipulated for 
a redemption or a re-sale, was of itself a 
decisive and conclusive test against con- 
struing an absolute conveyance to be a 
mortgage or security, it would relieve me 
from difficulty here. But after an atten- 
tive consideration of the authorities, I am 
convinced that it is not the only criterion, 
nor one that is controlling. Where the 
persona] obligation exists, it may be de- 
cisive to show that the transaction was in- 
tended as a security ; but its absence is 
not conclusive to establish the contrary 
intention. 

The learned Vice Chancellor, in Rob- 



inson V. Cropsey^ thus expresses his views: 
^* There appears to be a marked test in all 
such cases. If the deed or dpuveyance 
be accompanied by % condition or nmtter 
of defeazance expressed in the* deed or 
even contained in a separate instrument, 
or exist merely in parol ; let the consid- 
eration for it have been a pre-existing 
debt or a present advance Of money to 
the grantor. The only inquiry necessar j 
to be made is, whether the reluion, of 
debtor and creditor remains, and a debt 
still subsists between the parties .' * For, 
if it does, then the conveyance must be 
regarded as a security for the payiMfit, 
and be treated in all respects as a'merl-^ 
gage, {Slee v. Manhattan Comp^/kf^ I 
Pdige^s C. R. 56). On the other hand, 
where the debt forming the consideration 
for the conveyance is extinguished at the 
time by the express agreement of the 
parties, or the money advanced is not 
paid by way of loan so as to constittite a 
debt and HabilUy to repay it, but by the 
terms of the agreement, the grantor h«s 
the privilege of refunding or not at his 
election, there it must he deemed pur- 
chase money, and the transaction will be 
a sale upon condition," &c. 

The Vice Chancellor relied mainly up- 
on what fell fiom Lord Manners in the 
case of Goodman v. Grieraon^ *2 B. and B. 
274. As to the case itself, I most say 
that it goes a great length, and if it had 
arisen here, I believe it would have been 
decided the other way. The considera- 
tion there, was a charge by will upon the 
lands conveyed, so that there was no per- 
sonal obligation previous to the convey- 
ance. Lord Manners says, that it may 
be a mortgage though there is no cove- 
nant to pay, and the absence of a cove- 
nant or bond, makes it no less a mort- 
gage, if that were the intention. He re- 
cognizes the decision of Lord Talbot and 
Lord Hardwicke, that every mortgage 
implies a loan, and thus a debt ; yet says, 
that on foreclosure there would be no 
remedy for the deficiency, if any arose. 
He also cites with approbation, I^rd 
Hardwicke's remark in Mellor v. Lees, 
before cited, that the absence o< a per- 
sonal covenant or obligation, is in these 
instances a strong circumstance, but if 
that were the only one, he would not rely 
upon it to defeat the redemption. Tak- 
ing all this in connection with Lord 
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Manners confining hia ezpreflsion, to 
^ iki$ deed,'' and. '< that transaction," I 
think we are bound to conclude that he 
was not laying down a general rule appli- 
cable to all cases, but that he intended to 
apply the criterion of no pNersonal obliga- 
tion, to the case before him, and to that 
only. Judge Bronson, in the case of 
Oliver v. Paya, considers Lord Manners 
as holding this circumstance to be ^^ ma- 
terial,** not connclusive. 

The learned Vice Chancellor in Rob- 
im$om r. Cropsey^ also quotes from the 
opinion of Chief Justice Marshall in 
Comoay^s JSx. v. Alexahder^ heretofore 
cited, in support of the controlling force of 
this test But the language quoted is much 
qualified by the sentences from among 
which it is extracted, and the opinion 
does not come up to the point. Thus, the 
Chief Justice sajs, speaking of the case 
before him, ^ the want of a covenant to 
pay the money, w not complete evidence 
thai a conditional sale was intended, but 
it is a circumstance of no iuconsiderable 
importance." The decision there was 
put upon the ground that there was no 
pre-existing debt ; no agreement to repay 
the money ; and no loan or proposition 
for a loan or mortgage, or conversation 
about a loan ; and it was conceded that if 
there were either of the latter, the case 
would have been different. Yet in that 
decision, the Chief Justice says, '« there 
are circumstances which nearly balance 
these, and have induced much doubt and 
hesitation in the mind of some of the 
court'' One of these Was the necessi- 
ties of the grantor. The evidence as to 
inadequacy was deemed too doubtful for 
the court to cely upon. 

Glover v. P^yn, which is said to be 
exactly in point, has slready been stated. 
In neCerence to the proposition now under 
consideration, it does not sustain the cri- 
terion set up in Robimon v. Cropsey. 
Judge Bronson there concedes that the 
ease would have been different, if there had 
been a pre-existing debt, or a loan of mo- 
ney, or a ^eatly inadequate consideration. 
Be H^fv «^ where there is no debt and no 
loa^t" there it is not a mortgage, but an 
agr^esaaot to le^^ell. 

Thattbe test insisted upon, cannot be 
decisive is maoUest from this, that it is 
not a neeeMiiy ingredient to eonstitute 

^iiiorHmPi Ul%l lii^.erediior should have 
44a 



a remedy {^gainst the person of the debtor* 
We not unfrequently see mortgages with- 
out any accompanying obligation or con- 
tract for the payment of the debt. (See 
10 Wend. 521 j per Bronson J.) 

In the case ot King v. King^ 3 P. Will. 
358, Lord Talbot held that every mort- 
gage, although there be no covenant or 
bond to pay the money, implies a loan, 
snd everv loan implies a debt, and there- 
fore the heir of a mortgagor was entitled 
to compel the administrator to apply the 
personal estate to pay off a mortgage on 
the inheritance where there was no bond 
or covenant. Ancaeter v. Mayes^ 1 Bro* 
C. C. 464, s. p per Lord Thtarhw. And 
see MeUor v. Lees before cited. 

Most of the cases in which these tran- 
sactions were adjudged to be mortgages 
were destitute of this feature of personal 
liability. Such were Manlordv. Bale; 
Strong v. Stewart; Henry v. Davis i; 
Clark; Wright v. Bates; Skinner v. MU- 
ler; Edrington v. Harper j and Roach v. 
Cozine^ above cited. In Palmer v. Guern- 
sey^ vbi suprOj the court established a 
debt collectable at law, by making out 
that the transaction was a security. When 
the deed was executed in that case, the 
only evidence of personal liability on the 
part of Guernsey was given up. In Se- 
rier v. Greenway, 19 Ves. 412, where the 
contract was held to be a security, there 
was no personal covenant or liability. In 
Wharf V. Howell^ 5 Binney^ 499, there 
was a sealed agreement toreconvey, &c., 
and the grantee took possession. No in- 
terest was to be paid. It firas urged by 
counsel there, that there was no mutua- 
lity, no remedy for the recovery of the 
money ; that all tlie risk was on the part 
of the grantee, as from fire, &c., &c. It 
was held to be a security. Chief Justice 
Tighlman repudiated the argument that 
there was no covenant to pay, &c. He 
said the objection that there was no 
remedy for the recovery of the money, 
was begging the question. A similar po- 
sition was taken by the court in Edring' 
ton V. Harper^ before cited. 

In the case of Holmes v. Grant^ Denio, 
y. C. says : '^ it is not essential that the 
personal remedy against the mortgagor 
should be preserved. There is a debt 
qupad the redemption, but not in respect 
to the personal remedy." 
And in the sasne case, on the appeal, 
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the Chancellor makes use of the absence 
of a personal remedy, only as one strong 
circumstance iu favor of construing the 
contract to be a conditional sale. 

Il may well be, that when an absolute 
conveyance is made upon a loan of mo- 
ney or a subsisting indebtedness, and it 
is declared either upon the ascertained 
intention of the parties or upon grounds 
of public policy, to be. a security only; 
the law will in the one case imply a pro- 
mise to pay the loan, and in the other 
will continde the liability upon the pre- 
vious obligation. The case of Palmer 
v. Guernsey y before cited, is apparently 
an authority for this position. At all 
events, it is well settled that the exist- 
ence of a mortgage implies a debt ; what 
the remedies may be for enforcing its 
payment is another question. 

In fine, it is clear to ray mind that the 
absence of a personal liability of the com- 
plainant for the payment of the $2,500, 
is not decisive, per se^ in this case. It is 
a strong circumstance^ in the language of 
Chancellor Walworth ; one essential cir- 
cumstance^ as expressed by Lord Hard- 
wicke. 

In connection with the adequacy of the 
consideration, it would be controlling 
with me were it not for certain other 
strongly marked features in this case. 

One of these, is the reservation of the 
interest of the ©2,500 during the five 
years which the complainant was to pos- 
sess the premises. The rent of the land 
was worth only about $115 per year. — 
The interest reserved was $175. Again, 
there is the requirement that permanent 
improvements, to the extent of $50, 
should be made every year. Another, 
and strong feature, is the keeping the 
' $200 note, as security that the defend- 
ant should receive $300 at the end of the 
five years, in addition to the $2,600 and 
the interest thereon. This is proved by 
the agreement. The explanation of the 
dtffendant in his answer may be true, but 
it is not evidence. 

These circumstances fully rebut the in- 
ference arising from the inadequacy of the 
price, as well as the want of a personal 
liability. I think the parties considered 
the farm to be worth $2,800. We are to 
look for their intentions in the state of 
things at that time ; and it is improbable 
that they then expected a general depre- 



ciation in real estate. Tbej seduouslj 
guarded against dilapidation, or particu- 
lar diminution in value, by the provision, 
for " betterments ** to the amoutit of 
$250, during the five years. For this 
and for the annual interest,the complain- 
ant was personally liable. And in addition 
to both, the defendant retained the note 
of $200 against the two Browns, which 
with simple interest from its date (1838) 
would at the end of the five years, from 
1840, amount to nearly $S00. The defend- 
ant thus had obligations' for the payment of 
$550, besides that for the payment of the 
interest on the $2,500. The farm Itself 
would, doubtless, have been a scantT se- 
curity for the $2,500. With this we have 
nothing to do, except as one circumstance 
from which to argue intention. And here 
we find that circumstance obviated by 
the provisions which have just been ex- 
amined. 

The parol evidence of the intention of 
the parties is not very conclusive. Tbe 
defendant is shown to have called once or 
twice upon the complainant, not for retil 
of the farm, but for interest on the money. 
Beyond this, I need not advert to the oral 
testimony on the subject. 

Upon the whole, I have, though with 
some hesitation, come to the conclusion, 
that this transaction was intended a a se- 
curity for the payment of money, and not 
us a sale. In Chapman's Administratrix 
V. Turner, 1 CalPs R. 280, 286, Roane 
J., says, " As the line of discninination 
between mortgages and these defeasable 
sales cannot well be marked out by any 
general rule, every case as to the true na- 
ture of the transaction and the intention 
of the parties must, in some measure be 
determined on its own circutnstances." 
He then says, that the intention to make 
a conditional sale must be charfy prwedy 
or necessarily implied from attending cir- 
cumstances, or the general rule authoriz- 
ing a redemption, will not be departed 
from. 

Here I db not find clear proof that a 
Bale was intended, and the implication from 
the attending circumfltances, is manifestly 
against that conclusion. This letivestbe 
general rule adopted in these casee to ap- 
ply with full force. The rule may occa- 
sionally operate harshly, and do injustice; 
but no one can doubt its benign ^uity, or 
its soundaeflB as a {ihiiei)pleof prtAlc fe^ 
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cy. . And although it has usually been 
eoibrcad to establish . a redemption and 
save the jlK>rrQwer from rapacity and ex- 
torti^ ; the same fixed principles of con- 
stcuctioQ require its application, when the 
leader is thereby made to suffer the loss 
visited by our statute upon usurious con- 
tracts^ 

The defendant makes a point, that if 
the iransaption constituted a mortgage, it 
is npt usurious ; because there was a con* 
tingeocy or hazard in the security, by 
which he might never be re-imbursed. I 
have commented upon the provisions made 
in the f^jeement to prevent any hazard of 
lossijrom the.near approach of the amount 
oC loan to the value of the premises. 
Xbere bein^ a peraonal obligation for the 
interest, and a considerable amount in ad- 
dition ;. the contract is no more hazardous 
than many loans which daily come un- 
der our observation ; imleed much less so, 
than loans generally upon mere personal 
security, I do not think that the case 
comes within the principle of the authori- 
ties referred to by the defendent. 

The reservation of the sum of $300, to 
he paid at the end of the five years in ad- 
dition to the principal.and annual interest, 
venders this transaction usurious, and it is 
therefore void. 

.The avoidance of the deed and contract 
of January 27, 1840, includes all the acts 
which were consequent upon their execu- 
tioOj^such as the cancelling of the mort- 
gage of 91,100, and the other paper then 
held by the defendant. And he must be 
restored in regard to those securities, so far 
as this court can restore him, to the posi- 
tion in which he stood previous to the loan 
on that day. The complainant is entitled 
to a decree, upon these principles, and to 
his costs of the suiL 

The decree declared that the deed was 
intended as a security for the payment of 
money in the nature of the mortgage and 
that and the defeasance is uRuriou»,&c, and 
directed the deed of 27th January, .1840, 
and defe/ueance be delivered up to de- 
fendant, to be cancelled, and defendant 
%Oi deliver ^ conveyance in fee by way of 
Tfileut^ duly acknowleded and subject to 
the mortgage of 91,l0a 

Declared the mortgage of 91,100, and 
note of $200 given by complainant and 
P« Brown and other demands, which de- 
fendant had on 27th Janui^ry, 1840, valid. 



That all such demands on that day 
amounted to 91,850, bearing interest from 
that date. Complainant entitled to have 
all his payments since ; for rent, interest, 
or otherwise, applied rateably on the 
mortgage, the note and the other de- 
mands. 

Complainant on receiving the deed, &c., 
to deliver to defendant the bond and mort- 
gage of 91,100, or if destroyed a new 
bond and mortgage of same date and ten- 
or ; the mortgage to be acknowledged 
and endorsed with a reference to the old 
mortgage and its record ; and also with 
a statement dated 27th January, 1840, that 
the principal and interest unpaid there- 
on, was at that date $1,200^ and no more. 

That the clerk of Schoharie, on pro- 
duction of the decree may enter in the 
margin of the record of the 91,100 mort- 
gage, and of the satisfaction thereof, that 
by the decree, referring to it, the satisfac- 
tion is vacated and the mortgage declared 
to be a legal, valid and subsisting securi- 
ty, without prejudice to incumbrancers, or 
purchases ot the premises in good faith, 
whose rights accrued after the entry of 
such satisfaction. 



CIRCUIT COURT. 



Clreitlt Court, Adams eoanty, Illinois. 

ELECTION FOR COUNTY OFFICERa 

Before the Hon. Jesse B. Thomas. 

September Term^ 1843. 

Enoch Conyers v. Geo. W. Chapman. 
Eli Seehorn v. John W. Sterne. 
Jas. C. Bernard v. Nicholas Wren. 

The county of Marquette was formerly included 
within the limits of Adams county, but by an act 
of the Legislature was set off into a new county. 
By the tir^t sec ion of that act, it is declared 
" that part of the new county of Adams lying, 
&c , (de-cnbing the territory) be, and the same 
is hereby created into a new county to be called 
the county of Marquette^'* The inhabitants of 
the county of Marquette, previous to, and at 
the time of the passage of the act in question, 
remonstrated almost unanimously acn^inst it, and 
since its passage they have uniformly refused to 
accept it, or to organize the county under its 
provisions, insisting that they were not upon the 
passage thereof ipso facto divested of their pre- 
existing right to vote for county oflBcers of the 
county of Adams, but that their right existed 
•abfeqtaent to the ptnage of the act of the Le- 



848 



THfi NBIW-YORK LEGAL OBSERVER. 



Gircult Court. — Electfon for county olBcert. 



cislature. Accordingly, tt the last August election 
lor county Officen. several persons resident 

within the County of Marquette voted tvithm 
the couDty of Adams, and persons resident in 
said county of Marquette, voted it difTerent 
places in said county for Adams county. The 
legality of these votes was contested before the 
justiees of the peace, appointed for the purpose 
of settling such contests. On appeal from their 
decision, — Held that the right to vote for the 

- county officeni of Marquette county vested in 
its citizens immediately on the passage of the 
law creating that county, and that their right to 
vote for the county officers of Adams county, 
eo inatanti ceased, that the votes therefore given 
at the last August election by petsons residtdg 
within the county of Marquette for the county 
officers of Adams county, whether such votes 
were cast within the county of Marquette or 
the county of Adams, were illegal and ought not 

• to have been counted. 

TtfESB cases were brought into this 
court by appeals from the decisions of 
justices of the Peace, appointed for the 
purpose of settling the several contests. 
it was admitted in the argument, in the 
first two cases, that persons resident within 
the county of Marquette voted within the 
present county of Adams at the last Au- 
gust elections, and that if these votes 
were legal, the defendants in those cases 
were duly elected to fill the respective 
ofilces for which they were candidates; 
on the contrary, that if they were illegal, 
that then the plaintiffs were duly elected. 

In the third case, it was also admitted 
that persons resident in the county of 
Marquette, voted at different places in that 
county for an officer for Adams county ; 
that, if such votes were legally cast, the 
plaintiff in that case was duly elected ; 
but if illegally cast, that the defendant 
was duly elected to the office in question. 

The county of Marquette was formerly 
included within the limits of Adams coun* 
ty, but, by act of the Legislature was 
set off into a new county. In each of the 
eases it was admitted " that the inhabi- 
tants of the county of Marquette, previous 
to, and at the time of the passage of the act 
for the formation of that county, remons 
trated almost unanimously against it, and 
that since its passage, they have uniformly 
refused to accept it, or to organize the 
county under the provisions, and that said 
county is still unorganized/' The voters 
fBsiding within the territory intended to 
form the county of Marquette, having thus 
remonstrated, refused to accept, and to or- 
ganize under the act of incorporation 
claim that they were not, upon the passage 



of the same, ipso faetOj divested of their 
preexisting light to vote for county offi* 
cers of the said county of Adams, but 
that such hght still exists in them. This 
claim is denied, and it is out of this exer* 
cise of their supposed right, that the pre- 
sent contest has ah«en. 

The.cases were argued together at the 
last September Term of the Adams Cir- 
cuit Court, before the Hon. Jibssk B. Tho- 
mas, Judge of the Supreme Court of Illi- 
nois, presiding iu the Fifth Judicial Cir^ 
cuit; a very elaborate opinion was delivered 
by the learned judge, in which the ques* 
tion was very fully considered, as well as 
the several authoritiee cited by counsel. 

We have been compelled to candense 
the judgment, but have given efery por^ 
tion thereof which is material. 

Per CraiAM.-^The counsel for Messrs. 
Conyers, Wren, and Seehom contend that 
the power of the I^egislature over coun* 
ties, as well for the purpose of creating or 
abolishing them, or of altering their Hmtti 
is iupreme. That the prospective or con- 
temporaneous objections of the inhabitants 
residing within the territory of a proposed 
new county, against its creation, could not 
operate to arrest the course of legislation in 
the premises ; and that after the creation of 
counties by legislative enactment, ibey, 
being public and polUical coiporations, oo 
acceptance by such inhabitants is neces- 
sary to nrnke such legislation operative. 
That the tpill of the L^islature is wboUy 
uncontrolable by the prospeeiive remom" 
stranees of any such persons against^ or 
their tubtequent disapproboHon of such 
exercise of their tnH. 

These premises are as well sustained 
by authority, as admitted by the opposing 
counsel. But the deductions diawn from 
these premises by the counsel assuminc: 
them, are not admitted to their full extent 
by their opponents. These deductions 
are, that the county of Marquette was, 
upon the passage of tfa^ law aforesaid, 
ipso faeio^ created to aH intents and por- 
poees, notwithstanding the prospective 
objections of the people aforesaid against 
its creation, and their subsequent refusal 
to accept of tlie act, or to organize under its 
provisions : that eo inskinii on the passage 
of the same, the county of Maiquetts hh 
came a corporation separate and iltHtsc^ 
from the county of Adams, aad Tested 
with all the political and govemmenial 
powers inaid6&t to suab oorpomtoeatist- 
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enc« : that a aepamtion was therdbj eflfeet* 
6d between the said two counties and their 
respective inhabitants, except so far as 
0ikBrmi$e exprenly ft&vided by law : that 
the new county of Marquette was thereby 
invested with the power of electing their 
own county officers, while a similar right 
in lefersaee to the county officers of the coun- 
tv of Ariams, remained in its citizens : that 
these rights- of the oitisens of the said two 
counties were respectively tolt and exelu- 
five: that consequently the neglect and 
refnaal of the inhabitants of Marquette 
county to exercise their rights did not vest 
them with the right to exercise, ta cwnmon 
with the citizens of Adams county, rights 
and privileges to which the latter were 
exeintivelf eniiiUd. 

The opposing counsel deny that these 
coQclmions are legitimately deduced from 
the premises admitted by them. Admit- 
ting that if the intemium of the Legislature 
to create the county of Marquette on the 
passage of the law aforesaid, in such man- 
ner as to divest peisons residing within 
its territorial limits, of the right previously 
enjoyed by them, of voting for the county 
officers of Adams county, were chorlf 
txfteuid ky ike l«i#, fM effect and opera- 
Uinf aughi of right to be given to such in- 
ieniion: they nevertheless emphatically 
deny that such inttntian is apparent in 
the words of said law. Further admitting 
thai the said county of Marquette was 
ereaied terriioriaUy by the said law, on its 
paosage^ they deny that it was then and 
thereby created politically and govemmen- 
tally. They contend on the other hand, 
that until the organization of Marquette 
county, the Legislature did not intend to 
confer upon it any political or governmen- 
tal powers, but in the mean time to leave 
its citizens to exercise in common with 
those of Adams county, the right of elect- 
ing county officers within uid for the 
oountyof Adams, &c. 

This is a question of tomtruetUm. 
What did the Legislature intmd? This 
is the point of difference. The power of 
the Legislature to pass a law being ad- 
mitted, various rules for its comtmctUm 
hav« been provided : among othen that of 
parassount importance is, that the intention 
of the Legislaturemust, if possible, be ascer- 
taiBed,aod when ascertained to govern. One 
vuleof cottetrucrion is, that ^ where words in 
ft stfeitiite are txpreuy jflotii, and clear, the 
WQCis ought lobe nnderitood, according 



to their general and natural signification 
and import, unless by such exposition, a 
contradiction or inconsistency would arise 
in the statute, by reason of some subse- 
quent clause from whence it might be in- 
ferred that the intention of the Parliament 
(Legislature) was otherwise." Apply that 
rule to their case. The first section of the 
law under consideration, enacts, "That 
all that part of the notr county of Adams 
Ijring," dbc, (here it describes the territory,) 
*^ be, and the same is hereby created into 
a new connty, to be called the county of 
Marquette.', The last section enacts "this 
act shall take effect and be in force from 
and after its passage," as without any 
provision on the subject it would have 
done, Matthews vs. Zane, 5 Cond. Rep. 269. 

These words of the statute are " express^ 
plain and char^^ and their " genuine and 
natural signification " is to create a " new 
county " out of a part of Adams county, 
unless there be some subsequent clause in 
the statute, from which it may be inferred 
that the intention of the Legislature was 
otherwise. If there is any such subsequent 
clause, then the meaning of those words, 
however ^expressy plain, and clear ^^ in 
themselves, will be restrained thereby. 
{Bac Ab. 454, title *^ Statute,'' letter « L") 

It is said that there are words which 
restrain the operation of the words of the 
first section. It is necessary, then, to ex« 
amine the subsequent sections in conneo« 
tion with that section ; for it is well said 
in the books, that " the law is its own best 
expositor," and that for the purpose of as* 
certaining the intention of the I^egislature, 
in the passage of any particular statute, 
every part of it is to be taken and con» 
sidered, Pennington vs. Cox, 1 Cond. R. 
336; U. 8. v. Fisher, et al. id. 421 ; the 
Sloop Elizabeth, I Pet. Dig. 581 ; Paine*s 
C. d R. 11 ; Strode v. Stafford Juitiees, 
1 Brock C. C. R. 520 , 7 Bac. Abr. 452, 
i\i\e^ Statute," 

[Here follows a synopsis of the several 
sections (23) of the Act of the Legislature 
incorporacing the county Marquette.] 

The provisions of the law in all of the 
sections, except the second, fourth, fifth 
and twenty-third, are absolute and imper- 
ativej making no reference whatever to 
organization ; no doubt therefore could for 
a moment be entertained as to the inten* 
tion of the Legislature in reference to any 
portion of said law, except the four sec* 
tions above refcned to. The remaining 
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sections of the law, without leference to 
any of the said four sections, so far from 
restraining ^' the genuine and natural sig< 
nification of the words " of the first sec- 
tion, give force and effect to those words, 
and as I sbalk presently. shew, are neees^ 
sary to make them operative. But the 
language of the said four sections, it is 
contended, when taken and construed in 
conneption with the remaining sections of 
the law, do so restrain the genuine and ^ 
natural meaning of the ^^ express and po- 
sitive words therein contained, as to make 
their operation contingeni.and independent 
on the organization referred to in said foiiT 
sections — that the entire law only creates 
the county of Marquette terriioriaUy^ 
without in any wise affecting the people 
residing within the defined territory, until 
the organization of the said new county, 
&c. But in this view of the subject, I 
do not concur. Tke words of creation are 
IN PRESENTi, and although acts are to be 
done under the law in futuro. there are, 
nevertheless, no words in the first or any 
subsequent section^ postponing the opera- 
tion of such words of creation^ until the 
performance of such future acts. The 
county is declared to be absolutely and 
unconditionally created by t^e law on its 
p€Lssagej and not on its organization, or 
the happening of any other contingency. 
Hence I am clearly of the opinion, that 
there is nothing in the subsequent sections 
of the law, requiring that the words of 
the first section should be otherwise than 
according to their '^ genuine and natural 
signification and import" already men- 
tioned. Numerous authorities will be 
found fully supporting this construction 
of the statute under consideration. 

{The court here referred to the case of 
The People vs, the President arid Direc- 
tors of the Manhattan Company. 10 Wen- 
dell, 351, wherein it was held that the 
company, being declared a body politic 
and corporate in presenti^ and having ten 
years to perform the acts required of them, 
the provision was a defeazance^ and not a 
condition precedent — that in the judgment 
of law, a corporation once shewn to exist, 
is presumed to continue until the contin- 
gency is shewn to have happened on which 
its existence is to cease — that a plea, in 
order to shew a present right, need not al- 
lege performance of the condition, although 
at the time of the plea, the period limited 
by the ftovifo had expired. Beference 



was also made to 9 Wendell, 370—11. S. 
Dig. 682, sec. 24—10 Wendell, 266—4 
Cond. Rep. 561,575.] 

By the application of a single additional 
principle of law, the appositeness of >lbeM 
authorities will be most manifest. That 
principle is, that no particnlar fotm of 
words is necessary to create a corporation, 
and that every county in this state as de- 
clared by statute ^ a body corporate and 
politic." [Several slatutes were hei^ re- 
ferred to, and also, 1 Bao. Abr. 500. — 1 
Black. Com. 473--2 Kent's do. 275.-3 
Johnson's Chancery Rep. 326— 10 Oobre's 
Rep. 27, 30— U. S. Dig- 584, sec. 29.} 

The words of the law in r^aid to or- 
ganization are merely directory^ andcannot 
be construed into a condition preeeden$i 
so as to make compliance with the direc- 
tions given by them, necessary to the ope- 
ration of the law, (1 Baldum's C. C. Rep. 
316.) 

The counsel maintaining a different 
construction placed upon the law under 
consideration, ask " Whether, if that lav 
had contained no other than the fir9t sec- 
tion, and the concluding sentence of the 
last section, the people residing within 
that territory described in the first section, 
WDuld have thereby been affected / To 
this question, I answer unhesitatingly, no ; 
for no new corporation would thereby have 
been created. Such legislation would 
have been inchnaie and imperfect, and 
conferring upon the citizens* residing with- 
in the territory, described no power to ex- 
ercise any of the functions of government 
whatever, separate and distinct from those 
exercii>ed by them as citizens of Adams 
county, they would, of right, have con- 
tinued to exercise, until further legislation 
on the subject, all the privileges of citi- 
zens of Adams county. Such an act 
would have been a mere legislatitefUfUrieh, 
and would not have created a county ter- 
ritorially. A county, in my estimation, 
can have but one mode of existence, and 
unless clothed with the attributes of such 
mode of existence, it is not a cotmlv. A 
county is '^ a body corporate and politic,** 
and must have not only territory and peo- 
pie, but also the power of ulf-govermmeit 
As well might it be said that Adam be- 
came a living soul before his creator bad 
breathed into him the breath of life, as to 
say, that a law, simply enacting that a 
certain territory shall constitute a ^w 
county, thereby creates a new cotimy in 
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fftct The artificial creation^ like tbe na^ 
varalf must possess all tbe properties ne- 
cessary to its separate existence, else it 
can haiTe no existence, or at best but an 
tmkry0, one. Tbe act of creation of every 
i^ew* county must, therefore, confer a power 
of organisation, or it will be inoperative. 

But the law under consideration con- 
tains other provisions which are sufficient 
to confer upon tbe newly created county 
of Marquette the power of becoming o^ 
ganiaed by the election of all necessary 
<lfficerSf and of eiieKcising all the functions 
of its co^rate existence. The first and 
last sections^ taken in connection with all 
the ether provisions of the law, operate to 
$>ntt that territory inio a new county, sepa- 
rate; and distinct from Adams county, 
and to clothe it with all the necessary at- 
tributes of self-government, and its citizens 
with all the political privileges, in its or- 
ganization and government, which before 
itsoieation, they enjoyed in Adams county 
as citizMks of Adams county. I further 
consider tbat the pohtical rights and pri- 
vileges of the citizens residing within the 
territory left to Adams county, after the 
creation of Marquette, for the election of 
its officers, and all other political and go- 
vemoraatsi purposes, remained vested in 
them, and to be exercised by them, as per- 
fectly and exclusively as thev might, be- 
fore tbe creation of the new county, have 
been exercised by them in conjunction 
with those who have been separated from 
them by such creation. 
' As there was, before the passage of this 
law, an existing government over the 
territory in question, as a part of Adams 
county, there must be, to deprive the citi- 
zens residing within such territory of the 
benefits of such government, either express 
words of deprivation, as by saying that 
all control And power of Adams county 
over such new county, should cease, ^ 
OTy ihe ereatwn of another government with 
ike tame ptnoersy toUhin the same limitSj I 
maintain that such a government was 
created by the passage of the law under 
consideration, with the same powers and 
within the same limits, and that the power 
of the pre-existing government, within the 
same limits, to instantly ceased, except so 
far as they were expressly continued. 
[Wilcock on Municipal Ck>rporations was 
here cited in support of the doctrine main- 
tained.] 
. What Was the effect of the creation of 



this new government upon the oMonef 
Why, as the two governments could not 



co-exist at the ^ same time, in the same 



place, and having the same powers, privi- 
leges and jurisdiction," the old one was 
dissolved, or suspended by the new, so far 
as it operated by its own territorial limita- 
tions. Adams county, as a corpomtion, 
was not xlissolved by the creaClion of MaP' 
quette county, but retained all its " powers, 
privileges and jurisdiction," belonging to it 
as a corpomtion, and was simply thereby 
restricted in their exercise within narrower 
territorial limits, for the reason that a por* 
tion of the territory that had belonged to it 
was taken from tt, and given to another 
corporation ; and therefore its " powenr, 
privileges and jurisdiction" over such ter- 
ritory, passed with such territory to the 
new corporation. 

[Several authorities were adduced in 
support of this view, among which were 
the work last cited, the case of Matthews 
V. Zane, 5 Cond. Rep. 269—7 Bac. Abr. 
448, title "Statute," letter «G."— The 
case of Matthews v. Zane was commented 
upon at length, and its application to the 
present case clearly shewn.]. 

It is admitted that the power of theLegis- 
lature in the creation of new counties is su- 
preme; but if the doctrine of those denying 
the creation of the county of Marquette, by 
the law under consideration, be true, then is 
that admission incorrect. If the act of Che 
people in the organization of a new coun* 
ty said by law to be created^ is necessary 
to give validity to such law, then it fol- 
lows that the power of the legislature in 
the creation of new counties is exceedingly 
limited — that any attempt on their part to 
create a new county, may be nuU^d by 
the refusal or mere neglect of the people 
within its limits to organize under it. But 
that doctrine is incorrect ; the power of 
the Legislature in the creation of new 
counties ie supreme. And how may such 
power be exercised by that body? In no 
otherwise certainly than to enact, that a 
certain territory shall be erected into a 
new county, and by law to confer upon the 
persons residing within such territory the 
powers of self-government, in the election 
of all necessary and proper officers among 
them, on the passage of such law, and 
the exercise of other govemmentai' func^ 
tioTis after its organizarion, &c. They 
have no power, when creating a new 
coutkty, tospp6int its officers; they con- 
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Bequently cctooot oigm\SB» it by Uw^ Th« 
right of electing their own county officers 
rests in the people, but can only be exer- 
cised by them, by legislative authority 
first creating the county. By this means 
the Legislature do, as has been shown by 
the authorities already quoted, uit^Hih 
and creaie counties; but an exercise of 
the elective /ranchi$e by the citizens of 
newly created counties, is necessary to 
the organization of such counties and to 
the exercise of such Corporate powers, as 
must follow organization. It is, therefore, 
apparent that the creaiion of a county, and 
its organization^ are different and distinct 
acts, and are performed by different and 
distinct persons and at different times. 
The Legulatwt creates the county, the 
people organize it by and under the au- 
thority previously conferred upon them by 
law. The right to vote for county officers, 
therefore, on the part of the people is de- 
rived from the law creating the county^ 
and not from the organization of the 
county, for it is by exercising the right of 
voting thfit the organizatbn is effected. 
Could the right of the people of Marquette 
county then to vote for their own county 
odbcers, have vested in them more fully, 
by the oiganization of their county, than 
it did by the law on its passage f Ck)uld 
ikeyj having no legal right to vote, legally 
acquire that right by voting? Could 
they, in other words, by doing an illegal 
act acquire a right to do the same act 
legally. The very proposition involves 
an absurdity. 

This view of the case, then, is conclu- 
sive. It demonstrates that the right to 
vote for the county officers of Marquette 
county, vested in its citizens immediately 
on the passage of the law creating that 
county, and consequently, as they could 
not possess a double elective Jranchiee, 
their right to vote for the county officers 
of Adam's county, eo instanti^ ceased. 

There is another reason whv the citi- 
zens of Marquette county could not legal- 
\v vote after the creation of that county 
KNT officers for the county of Adams. It 
is,^ that the right of voting is strictly a 
territorial right, and by the law and the 
constitution, citizens oi this State are pro- 
hibited from voting out of their respective 
counties for county officers. 

It is admitted that the citizens of Mar- 
quette county occupy the same position 
now in relation to Uie election of county 



officers of Adaow oouotj thai the/ did 
after the passage of the kw eieatiqc the 
county, and before the day fixed. Cer . itf 
organizetioa. It has been abofi^iH thai 
during the period reierred . to, th^ could 
not legally have voted for eucb optantjr 
officers. It consequently follows, thai tbe 
votes given by the citiaene. pf the tuJd 
county of Marquette, et the inaf, Ang^ai 
election, for county officeie .of Adiunt 
county, whether eneh yetee wf«9 caet 
within the coian^ of Maioquecte.ftr ibf 
county of Adams, weie il^g^Uy gvnt^ 
and should not have been leee^Fed. 

[The court here alluded to subsequent 
acts oi the same Legislature which, j^ i^ 
view, distinctly recognised theeriptenee 
of Marquette county ; namely, the.pefloege 
of thecoogiessioBaldistriet law, the apppr- 
tionmentlaw and a law in relation to iaxa* 
tioa The case of Owings v. Sf^^i 
Cond. Rep. 714 was then exaaiiiied and 
commented upon, and allusiqn made, alsoi 
to the history of the State g^vemmeiU in 
its change from a tecritoritQiial gwrwh 
ment. The law of Congress rriattag Vo 
the Territory of Wiscoosini and tbai of 
the Legislature incorporating the city of 
duincy, were also cited and examined.] 

It is said, thai the organieatioii of 
the county of Marquette not haviiig been 
made on the day fixiBd theiefor by the law, 
(the first Monday in April last,) ihe prform* 
ance of that act has become legally iio* 
possible, and that tbe ^aid law muet .con- 
sequently be declared inoperative, except 
for the purpose of defining the territorial 
limits of said county— that otherwise the 
most injurious consequences must result 
to the citizens of the said new oounly— * 
that, by any other construction of the law 
they would be wholly disfranchised—- 
that the wheels of justice must stand still 
among them^*that crime niuet go unpu- 
nished, right unenforced and wrong unre- 
dressed, and that, worse than all. Me pemng 
people vtill be disabled from marryif^^d^ 
all virtually exempted from the pajrnieot 
of taxes. 

Now, if all this were sOy still ii is but 
an ^guwienitm ah in^om^mifnH^ aod 
oould not pos^iUy prevail in thin CMfy 
because such argument is elwAjp lo be 
used with circumspection, (1 Stoiy^B Cost 
on Cons. 425) and consequeoces reeuliing 
from the oonstiMotioo 9$ a etainie cannoi 
be taken into consideration, excepi is 
oases wheae ^ doubt exists in tftenaot to 
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the meaning of the Legislature in the en- 
actment oC saeh statute, (7 Bac. Abr. 
465, title « Statute," L.) In this case, as 
has beeA shewn, no such doubt exists. 
The tinu of organization is immaterial, 
and the county could be legally organized 
after the day appointed by law for that 
purpose. The power of self- renovation 
ejcisur by necessary implication beyond 
ihvkt dtiy J {Rex r. Sparrow, Str. 1123; 7 
Bac. Abr; "44^, title *' Statute," letter G.— 
S. P. Rex V. Stubbs; 2 F. R. 395). The 
time was merely, directory, (Wilcock on 
Corporattens, sec. 850 — 1 Eq. Dig. 320, 
sec. l^—« Wharton's Dig. 108, sec. 62— 
13 Mass. Rep. 199--U. 8. Dig. 595, sec 
966,' 584, sec. 24, 34— Halstead's Dig. 
93, sec. 16). 

But suppose, thsit the county of Mar- 
quette, by neglecting to organize on the 
^t Me&day m April last; has thereby 
lost its ptii^lege of becoming organized, 
until agtiin authorized by further legisla- 
tion on the subject to do so, ought the 
rights of Adams county to be thereby af- 
fected ? Can the laches of the citizens of 
the new, re-tesi in them rights as citizens 
of the old county, of which they have 
been once by law divested? Any such 
Gonstniction of the law ought, ae being in 
derogation of the rights of Adams county, 
lo be avoided, {DerUon, tt als v. Jackson, 
ei ali, 2 J. C. R. 320). And again, the 
cfiectofibediTisionof a county is fu]ly 
settled to be, that the old and new ones 
retain their respective rights, powers and 
privileges, neither interfering with the 
other, except in so far as the law making 
•uch division expressly provides, (U. S. 
Dig. ©22, sec 15, 16—4 Hals. Rep. 372, 
373—2 J. C. R. 336, 337). 

The conclusion, then, is, that the votes 
given at the last August election by per- 
sons residing within the said county of 
Maiquette for the countyofficers of Adams 
county, whether such votes were cast 
-within the said county of Marquette, or the 
county of Adams, were illegal and ought 
not to have been counted. Any other 
construction ought not to be given ^ because 
the object of the law would thereby be de- 
feated, (1 Story's Com. on Cons. sec. 428); 
because the law would be thereby render- 
ed ineffective^ f Valtel on Nations, 253 i) 
and because tne law would thereby be 
eluded, (Vat. on Nations, 258—9 Wen 
diell's Rep. 354,355—7 Bac. Abr. 465). 

45 
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In tlfc« (tneen*a Benelu 

Before the Right Honorable Lord Den- 
man, C. J., and Judges Patteson, 
Williams, Coleridge and Wightman. 

Bettely v. Reed — Hilary Temiy 1843. 

MONKV HAD AND RECBIVEO — WHAHFINGBR 
— JUS TCRTII. 

A. deposits goods with B, a wbardoger, and a con* 
tmct deemed usurious, was made between A and 
C for the sale of the goods, and B, knowing what 
passed, transfers the goods to the account of C. 
A becomes bankrupt, tnd the assigness dispute 
with C the ri.c;ht to the goods. By an order 
of one of ihe Judg;esof the Queen's Bench, the 
go^ds were sold without prejudice to the rights 
of either party, and out of the proceeds, B was to 
be paid his charges on the goods. Upon pay* 
ment of a sum of money, the assignees aban* 
doned their action The sum of JC528, was 
paid to B for hi;) charged, which were charged 
on the goods before they were trautferred to the 
account of C : Held^ that B had not a general 
lieu on the goods, and that C could bue B for 
the sum of £528, in an action for money had 
and received. 

This was an action for money had and 
received, and an account stated. Plea: non 
assumpsit. One Bradley deposited a 
quantity of malt in the hands of the de- 
fendant, who is a wharfinger. The plain* 
tiff advanced Bradley a sum of money on 
the malt, the condition of the advance 
being, that the plaintiff was to have from 
Bradley five per cent, on the money ad- 
vanced, and 2s. per quarter profit on the 
malt when sold. This contract was made 
with the knowledge of the defendant, 
who afterwards transferred the malt to 
the account of plaintiff. Bradley became 
bankrupt, and the assignees gave notice 
to the defendant not to part with the malt. 
The assignees of Bradley brought an ac- 
tion of trover against the plaintiff, and in 
the m4*an time an order was made by Mr. 
Justice Littledale for the malt to be sold, 
without prejudice to the rights of either 
party, and out of the proceeds the defend- 
ant was to be paid his charges for lit- 
erage, &c., on the malt, and the remain- 
der of the money was to be paid into the 
Bank of England, in the joint names of 
the plaintiff and the assignees. The as- 
signees, upon the receipt of the £2,000, 
abandoned Ihetr action against the plain- 
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tiff The sum of £628, fot which this 
action was brought, was paid to defend- 
ant for the charges he claimed to have on 
the malt before it was transferred to the 
plaintiff. Lord Demnan^ C. J., was of 
opinion, that if the defence of usury was 
made out, the plaintiff might recover. 
Verdict for the defendant. A rule having 
been obtained for a new trial. 

Mr. Thesigcr^ and Mr. Or/fc, shewed 
cause. The defence set up at the trial 
forms a complete answer to this action. 
The general principal of law is not deni- 
ed that an agent or bailee who has re- 
ceived goods from his principal, cannot 
when the title to these goods afterwards 
comes to be disputed, deny the right of 
his principal, and set up the right of a 
third party. The exception to this rule 
is, where the transaction betweeii the 
principal and some other party is fraudu- 
lent, and in such case the agent or bailee 
is not precluded from setting up the right 
of a third party, (Hargravea v. Hutchin- 
•on,* Harman v. WiUcock,1[ Wiison v. 
Anderton.X) The transaction between the 
plaintiff and Bradley was fraudulent, or 
at least was tainted with usury, and upon 
the authority of the cases cited, the de- 
fendant is not precluded from denying 
the plaintiff's right. Then as to the form 
of action. It is not competent for the 
plaintiff to recover in this form of ac- 
tion, because if the action is maintaina- 
ble at all, it should be a joint action by 
the plaintiff and the assignees of Brad- 
ley. 1 he money was ordered to be paid 
into the Bank of England in the joint 
names of the plaintiff and the assignees. 

Mr. Earky Mr. Hind^marshy and Mr. 
W. H, Waisofiy contra. [Lord Depmanj 
C. J. — Assuming for the present, that 
there was no usury, how do you make 
out that this is money had and received, 
to the use of the plaintiff ?] The money 
is paid to the defendant, without any pre- 
judice to the legal owner of the malt. No 
inference can be drawn from the payment 
of money under such circumstances. It 
is the same as if the money had been paid 
under protest. If the malt had remained 
in the hands of the defendant, then trover 
would have been the form of action ; but 
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if the malt is sold, then the proceeds of 
the sale constitute money had and receiv- 
ed to the use of the planliff. The sum 
of money for which this action is brought, 
is confined to charges the defendant had 
upon the malt, before it was tiansferred 
to the account of the plaintifT. All 
charges since incurred have been paid by 
the plaintiff. The defendant in fact 
seeks to make the plaiptiff pay money 
which he finds be cannot obtain against 
the estate and effects of Bradley- Ac- 
cording to the authority of tfayces v. 
WatsoTiy^ the defendant is precluded from 
setting up the right of a third part j, \\ hen 
he has once acknowledged the right of 
the plaintiff. The exception in cases that 
have been cited, is where the original 
transaction is fraudulent ; but no fraud 
has been shown in the present inaianc e, 
nor can the transaction between plaintiff 
and Bradley be deemed usuiioua. But 
supposing the transaction to be usurious, 
still the defence is not adoaissible, under 
non assumpsit. Martin v. Smithy'\ ik- 
cides, that fraud cannot be given in evi- 
dence under the general issue^ but must 
be specially pleaded. [WtghtmaUylJ]-^ 
In that case there wa$ illegality between 
the immediate parties ; but here the de-t 
fendant seeks to shew that in conse- 
quence of an illegal transaction between 
plaintiff and Bradley, the property never 
in fact was sold, and therefore that the 
plaintiff can have no rigbt of action. 

Cvar ad wtU. 
Lord Denman, C. J. — This was an action 
for money had and received, to recover a 
sum of iB528, part of the proceeds of a 
quantity of malt deposited by a person 
named Bradley, in the warehouse of the 
defendant, and the right to which was at 
first disputed between the plaintiff and 
the assignees of Bradley. The defendant 
was a wharfinger ; he had received the 
malt from Bradley ; was accommodated 
with money from the plaintiff: he re- 
ceived it on the condition of its being re- 
purchased by Bradley at an advanced 
price. The malt had been sold by the 
plaintiff to the defendant in what appears 
to be the regular manner, and was held by 
the defendant on the account of the plain- 
tiff. Bradley became bankrupt, and his as- 
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sigtiee9 brought trover a^aiost the present 
piaintifT to dispute the right to the malt, 
which was thus in the hauds of the de- 
fendant on the ground that the sale was 
not a bona fidn sale, but was collusive* 
ly made^ and the malt deposited as secu- 
rity for the performance of an usurious 
contract. To avoid the expense of ware- 
house rent and to take advantage of a rise 
rd the market, the malt was sold under 
an order of Mr. Justice Littledale^ and 
and the money was paid into the Bank, 
there being a provision that the order 
should not operate to the prejudice of the 
plaintiflr in any action against the defend- 
ant or the assignees of Bradley. In order 
to get this, it was necessary to obtain the 
consent of the defendant, and he agreed 
to it on being paid the sum of £528, for 
which he had a lien for warehouse charges. 
The malt was 5old, and the sum of £528 
was p^id to the defendant, and the rest- 
due, amounting to about i^4,000, was 
paid into the Bank. The sum of iS528, 
was a sum which was not chargeable 
against Bradley, nor would the defendant 
have had a claim to the lien as against him. 
When the artionof trover came on to be 
tried^a c tmpromise took place between the 
assigoeesandBettely,andtheclaimsof the 
assignees wad, on certain terms, abandon- 
ed. The plaintiflr then brought this ac- 



nothing to do, and which could not, there* 
fore, confer any rights upon him. . He 
cannot bring Into question a contract to 
which he was not a party. With respect 
to the form of action, we think xYiki as the 
plaintiflr would be entitled to maintain 
trover, in case the goods had been left in 
possession o( the defendant, he must be 
equally entiled to maintain money had 
and received where the goods have been 
disposed of. The rule must, therefore, be 
absolute. 



BoWBN V. Cooper— Easier Term^ 1842. 

ATTOKNfir— PKIVILBGE — SLAHDEB. 

An attorney's clerk meeting ■ person who had 
been a witness in a cause in which the attorney 
had been eupraged, told him tliat a f/arty to 
that cause was to he indicted for perjury in an 
affi iMvit uwd in it. The person addressed, would 
be required as a witness m the event of an indict- 
ment been preferred, (Mitat that moment none 
had been preferred : Held, that the communica- 
tion was not privileged. 

Slander. The plaintiflf had been a 
plaintiff in an action on a bill of ex« 
change, which was sent for trial before the 
sheriff. That case ended in a nonsuit. 
The plaintiff moved for a new trial, 
tion for the sum of £528, as^part of the ! ftnd on the motion put in an affidavit al- 
produce of the malt, which was his, leging that the name of a party inlerest- 
vnless Bradlej, or his assignees, could ed, one Smith, was endorsed on the bill, 
establish a right thereto and show that ; No opposition was made to the applica- 
the transfei* of the malt in the books of tion, and the rule was made absolute, 
the defendant could not operate as a sale, i Cooper, the present defendant, who was 
and the property in the matt must be ' the clerk to the defendant's attorney in 
considered to remain in Bradley, or in ■ the action on the bill of exchange, short* 
the assignees, against ^hom the defend- ! ly after this rule had been made absolnte, 
ant could enfore no claim of lien. The met in an omnibus one of the persons 
defendant sought to establish a case of who had been a witness on the trial be« 
usury on the sale of the malt from Brad- fore the sheriff. A conversation relating 
kv to the plaintiff ; and the question Is, ; to the action occurred, and Cooper used 
whether he is entitled to set up this de- these words, — " Yes, we shall ^x Bowen 
fence? In the argument, cases were in another way — we intend to prosecute 
cited to shew that persons standing in the him for perjury. Bowen made an affida- 
siluation of the defendant as a wharfinger, vit in the cause, wherein he swore that 
may set up the JUS /er/ti; but none were the name of Edward Smith, his agent, 
produced to shew that he can do so where was not endorsed on the back of the bill, 
a person, aware of the circumstances, The bill was produced in court. Smith's 
abandons hi^ cUim. To enable the de- name was endorsed on the bill. He 
pD^itory to setup the chini of persons who has committed perjury, and we shall cer- 
have no rights, or who have abandoned tainly indict him for it at the next as* 
them. Would be to enable him to take ad- sizes"" The person to whom the^^e words 
vtotagts of circumtttmces of t^hlch ht had were ftddteised, tvaj ohe who had been 
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d witoe85 before the sheriflT, and would 
be required as a witness, if any indict* 
ment of the sort threattiwed should after- 
wards be brought. Under these circum- 
stances,* one of the defences set up at the 
trial, which took place before Mr. Jus- 
tice Erskine^ was, that the words must be 
considered as protected, being in sub* 
stance a confidential communication be- 
tween an attorney and a witness. Mr. 
Justice Frakinej held that there was no 

Erivilege in this case, and the plaintiff 
ad a verdict. Mr. Godson moved to 
set aside this verdict, and have a new 
trial on the ground of misdirection. The 
learned counsel insisted that the jury ought 
to have been told that the words were pri- 
vileged. The circumstances under which 
the words were uttered, shewed that 
they were uttered in regard to a matter in 
which both parties had a duty to per- 
form. If, in this case, the defendant was 
not protected, no attorney could state to a 
witness what was the action in which his 
testimony would be required, nor make a 
preliminary inquiry as to his testimony, 
without rendering himself liable to an 
action of this sort. 

Per Curiam. — When these words 
were uttered no indictment had been pre- 
ferred. The direction, under these cir- 
cumstances, was perfectly right, and the 
verdict ought not to be disturbed. Rule 
refused. 



xoot poivts. 

Samuel Owen, Esq., — Dear Sir. 

The following case is presented for an 
answer in your journal : 

A having a daughter married, andherhus' 
band still living, wishes, for the "consider- 
ation of natural love and affection," to con- 
vey an estate to Aer for and during her natu- 
ral life, and no longer, and in case of her 
decease, leaving children, Men, remain- 
der in fee to such children ; in the event 
of all such children dying before becom- 
ing of age, or of not leaving any children 
then, remainder in fee to a brother and 
sister of the deceased daughter, and their 
heirs forever. Suppose that A should 
apply to an attorney to have a deed 
drawn to carry out such intention, and the 



attorney, instead of sodoiog, draws a^eed, 
which is afterwards executed, delivered 
and recorded, conveying the estate in 
this wise, to wit : to the daeghter, ** for 
and during the period of her natuial life, 
and no longer ;'' on her death, there be* 
ing '^ children living in lawful marriage 
together, then, remainder in fee in equal 
proportion to such children," and Ufeie 
being no children then living, «^ then re- 
mainder in fee in equal proportion " to 
the said brother and sister, and ** lo their 
heirs forever." Soon alter, the daughter 
gives birth to a son and dies, the hus- 
band surviving. Under such circumsUn- 
ces, the following questions arise, to wit: 

1 . Can A having so conveyed the es- 
tate, his daughter having died, and the 
infant son and husband surviving, by pro- 
ceedings in equity against the con and 
husband, effect such a change of the con- 
veyance as will carry out bis original in- 
tention ? 

2. Would the knowledge of such ia- 
tention by the husband previous to the 
conveyance, affect the result? 

3. Could such chsnge'^ave been ef- 
fected, by a similar proceeding had during 
her life against her, her husband and in- 
fant son ? 

This case has been discussed, one con- 
tending for the affirmative of the first and 
third qaestions, another for the negative. 
If you, or any of your correspondents can 
throw any light upon the subject, which 
will settle the question, and refer to the 
authorities, for or against such a change of 
conveyance, it will remove the perplexi- 
ty of more than one. 

Student of Equity. 

Illinois, Nov. 1343. 



STATUTE OF LIMITATIONS. 

To the Editor of the Legal Observer, 

Sir, — The question as to the statute 
of limitations, as proposed in the last num- 
ber of your Legal Observer, appears to 
be devoid of difficulty. 

There is no cause oi action till the 
claimant can legally sue; therefore the 
statute does not run from the making of 
a promise. If it were to perform some- 
thing at ti future time^ but only from the 
expiration of that time, though if the party 
promised to pay on demand or generaily^ 
then he would be liable to be aued im- 
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medi»lely he made such prQmuie,(C7a|f/(Ni 
T. Chsttmg^ 5 Bar. -and Ores. 360 ; Thirpe 
V. CMtkbey S Dowl. and R. 346 ; Chit^ 
ty on Bills, ^ ed. 6Q8, 609,) or committed 
the breach of duty or wrong, and conse- 
quently, the statute then begins to mn. 
Jimd the circamstaneeof the claimant be- 
ing ifnormu > of the breach of duty or 
WMng committed^ will not at law enable 
^e injured pwif to« sue after the expi- 
ration of the -Umited time Crom the day 
tiie bceaeh ct duty or wrong took place, 
{BiUkff V. Paak$mrj 3 Bar. and Aid. 288 ; 
Short 9 J MoCaHhy 3 Bar. and Aid. 626 ; 
Howell r. Fmin^, 5 Bar. and Ores. 259). 
So at law an action of trover must be 
brought within six years af^er a secret 
conversion, although unknown to the own- 
er of the goods, (Crr4iii^r. Creor^e, 5 Bar. 
and Ores. 149, 7 Dowl. and Ry, 229). 

WilUamsoii was dearly liable to be 
sued by hia agents, at the time he was in 
England, and the statute having begun to 
run, nothing will stop it. 

I am therefore of opinion that John Wil- 
liamson can aivail himself of the statute of 
limitations, should an action be com- 
menced against him on bis return to Eng- 
land. 



BIBTORICAX^ OUTZiIinB OF TRB I^AIVB, 

Pabt IV. 
Edward III. 

In this reign, says Blackstone, the Par- 
liaoient is supposed most probably to have 
assumed its present form by a separation 
of the Commons from the Lords. 

The Commons, having little weight in 
tbe deliberations of Parliament, deemed 
the burden of attendance to be greater 
than the honor, and their constituents, 
who had to pay them, sometimes pleaded 
poverty, and excused themselves from 
sending representatives. At length, how- 
ever, each county, city, and borough sent 
two members. 

It seems not to be generally recollected 
that the inferior clergy had at first, also 
their representatives, and, together, with 
those of the Uity were called tKe com- 
mons. They sat together till this reign, 
hut as they had no voice, they withdrew 



to their convoeatSons, and by degrees lost 
their right to a seat in tbe lower house. 

The commons appear to have occupied 
a very subordinate character at this early 
period, for the only way they had of ma- 
king their wishes known, was by peti- 
tion to the king and the upper house, and 
their assent was not necessary for the 
passing of any act. 

In the 28th year of this reign, however, 
upon a treaty being proposed between 
England and France, the commons were 
asked whether they would agree ; to 
which they answered, that they left the 
matter entirely in the hands of the king 
and the upper house. 

By a statute passed in the fourteenth 
year of this reign, it was ordained that in 
case of difficulty a cause might be refer- 
red to the whole parliament, and also in 
cases of delay they were to be examined 
into by a prelate, two earls, and two bar- 
ons appointed for that purpose, and who 
were to proceed to take a good accord 
and make a good judgment. 

Acts of parliament were generally 
drawn up by a committee of bishops, and 
others of the king's counsel, and then 
signed ; after which they were reported 
to the king and parliament, and being ap- 
proved, were committed to writing. 

In this reign the House of Lords be- 
came a regular court of judicature. 

It is remarkable that the profits arising 
from the county courts were divided, at 
this time, between the king and the earl 
of each county, except where the earls 
had jura regaHa. 

Much was done during this reign for 
establishing the manufactures, by pro- 
hibiting the exportation of English wool 
and the importation of foreign cloth. 
The legislature also paid attention to 
other branches of conunerce, and in order 
to enlarge the credit of the merchant, in- 
troduced the statute staple, 27 Edw. 3, 
St. 2, c. 9, by which he might more read- 
ily pledge his lands for the security of his 
mercantile debts. 

A court was also appointed, for the 
purpose of taking cognizance of disputes 
incidental to the staples and the mer- 
chants frequenting them. The privilege 
was also granted to foreign merchants of 
having, upon any inquest between them 
and the king's subjects, half composed of 
natives and the other half foreigners. 
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as is DOW the practice in crimiBal cases. 

The statute ofchihs, 25 Edw. 3, st. 4, 
was also passe^l for the purpose of en- 
couraging the manufactures of the coun- 
try. By it, no cioth wa.H to be worn ex- 
cept such as made in England. 

The first poor lawj or statute of labor- 
ers, was passed in the 23 Edw. 3, c. 1, 
and was enlarged in the 25th, 34th, and 
36th years of this reign, for the purpdse 
of limiting the amount of wages to be 
paid for labor, and lor regulating the price 
of bread. 

The statute 50 Edw. 3, counteracted 
the fraudulent usen by which lauds or ten-- 
ements were alienated, but remained still 
to the use of the owners for the purpose 
of defrauding their creditors. 

Denization, — It was ordained by the 
25th Edw. 3, st. 2, that children who had 
been born out of the kingdom, but whose 
parents were both born in England, 
should enjoy the same benefits as those 
born within the king's allegiance. 

The Administration of Jtistice was much 
improved in this reign. Amongst other 
thiugs the statute 14 EMw. 3, c. 16, en- 
acted that a commission of nisi frius 
should be granted before any justice of 
the king's bench, or common pleas, or the 
Chief Baron of the Exchequer, turhereas 
before it was only granted to the partic- 
ular jastices who were appointed for that 
pnrpose. It was also provided that the 
ni^t priuB record should contain the de- 
claration, pleas, and various other plead- 
ings in the cause ; upon this the judge 
endorsed his verdict. This is now called 
the postea, from the woird with which the 
endorsement c«»mmence8. By a subse- 
qnent statute, 42 Edw. 3, c. 11, it was 
required that the names of the jurors 
should be returned, as is still the prac- 
tice in the present day. 
' Justices of the Peace. — An important 
statute was also passed for the purpose of 
farthering the administration of justice 
by the appointment of magistrates, who 
were to have cognizance of riots, tres- 
ptisseS, &c. From th^se afterwSrds arose 
jlistices of the peace^ ttnd the holding of 
quarter sessious. 

By statutes passect in the 18th and 
20th years of this reign, various regu- 
lations were made for preventing and 
punishing any abuses which might b^ 
committed by t)ie ^heriffii^^ eoronors^ and 



jurors, in the perfonaaoce of their duty. 

Inprwmment for debt, — By the 25th 
Edw. 3, c. 17, the remedy of imprison- 
ment for debt by writs of ca^as and tjci- 
gtnt wa.« given. 

Various regulations were made by dif- 
ferent statutes in this reign, lor prevent- 
ing unnecessary delays in the proaecu- 
tion of suits, and pleading dilatory pleas. 
Of this nature was the statute of Jeofails^ 
(j'ai faille) 14 Edw. 3, st. 1, c. 6, by 
which it was enacted that the proceed- 
ings were not to be abated by reason of 
any mistake in the names of the par- 
ties. 

Pleadings in EngHsh.~The pleading^ 
ihstead of F^rench, were now required to 
he in English, by 25 Edw. 3, st. 5^ e. 
15; but notwithstanding this statute^ the 
French language continued for some time 
to be used in judicial proceedings -, but 
many of the proceedings, particularly 
charters and public instruments, owio^ 
to the influence of the clergy, ivt* re com- 
posed in Latin, even whilst other pro- 
ceedings were in French. The proceed- 
ings were still entered on record in Latin. 

In this reign the trial by duel was to- 
tally abolished. 

The Chancery^ which, as well as the 
King^s BeneA, had hitherto followed 
the king, was in the 4th Edw, 3, 
settled in Westminster, when the king 
fixed his seat there, at the upper end of 
the hall, the site afterwards occupied by 
those courts. 

By the 36th Edw, 3, st. 1, c. 9, it wu 
enacted, ^* that whosoever b grieved 
agsinst the statutes shall have relief in 
chancery, without elsewhere pursuing his 
his remedy." In the 45th of Edw. 
3, the commons petitioned that no plea 
might be thereafter pleaded in chancery, 
unless the king were properly concerned, 
or the matters related to that jurisdiction, 
and praying (hat all pleas there pending, 
might be sent to the common law. 

Action of debt. — In this reign it wa^ 
laid down that an action brought by or 
against executors was to be in the deli- 
net only, whereas the general rule was 
that it was in the debet for sioney, and 
in the definet for chattels. By a statute 
passed in the 9th Ed^. 3, it was enacted 
that \Vhen a deed was pleaded in bar of 
an action, bearing date in a franchise, and 
the deed #as dented, for cause sbovrn, the 
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witnesses were to be sitrnmoned, and if 
they did not appear, the inquest was to be 
hf Id in th e coQDty where the plea was 
moved, in the >ame manner as if the deed 
had been made in the county. By a sub- 
sequent statute, if the deed were passed 
abrbad, as at Harfleet, in Normandy, it 
was named as if situate in some county 
in England ; it mighttherefore be at Har* 
fleet, in Kent. 

Aeii&n of Ejectment, — About this lime 
a new remedy for termors came into use, 
called a writ deejeetionefimuB, afterwards 
Called a writ of ejectment. At first it 
lay only for the recovery of damages, and 
ftot for the recovery of the term, as at 
present. 

Action of Tre8pa99» — In this reign, this 
action appears to have had a much more 
e-xtended use than it had previously, so 
that it was now adopted as a remidy for 
every injury, either to the person or pro- 
perty. 

Repktin — has its title from the prin- 
cipal word in the writ, which was issued 
to the sheriff, commanding him, reple- 
giate facias y whenever the right to take 
goods or cattle in distress was question- 
ed by the owner. 

This being a tedious method, the prop- 
erty being long detained from the owner, 
by the statute of Marl bridge, another rem- 
edy was given, by which, upon plaint be* 
ing made to the sheriff, he was directed 
to replevy the goods. Upon this pro- 
ceeding, however, the same pledges were 
entered into to prosecute, and to return 
the ejittie or goods, as the case might be, 
upon failing to establish that the distress 
bad been made improperly. 

In cases too, where a man was impris- 
oned on a bailable offence, he might have 
a writ d€ homine replegiando* 

Mode of Proceeding, -r-There were va- 
rious mo<le8 of proceeding more ancient 
than by writ, adapted to the extraordi- 
nary jurisdiction of the early Kings. — 
Amongst these was the proceeding by a 
Bill, a sort of plaint made personally in 
court, and particularly applicable to at- 
tornie^ and other officers of coUrt. Ano- 
ther mode of proceeding was by sugges- 
tion. 

Pleadings were now carried on in writ- 
ing, bat were sample, " without lameness 
and curiosity," more polished, but " nei- 
ther uncertain, prolix, nor obscure." 



Law Wager, also called Ley Gager, or 
Gager de Ley, was much resorted in this 
reign. The manner of waging and mak- 
ing law was this : He that had waged, or 
given security to make his law, brought 
with him into court eleven of his neigh- 
bours. The defendant, then standing at 
the end of the bar, was admonished by 
the judges of the nature and danger of a 
false oath ; and if he persisted, he was 
to repeat this or the like oath: '* Hear 
this, ye justices, that 1 do not owe unto 
Richard Jones, the sum of three pounds, 
nor any penny thereof, in manner and 
form, as the said Richard hath declared 
against me. So help me God." And 
tbeieupon his eleVen neighbours, or com- 
purgators avowed^ upon their oaths, that 
they believed^ in their consciences, that 
h<s had said the truth. 

Trial by Jury — It bad hitherto been 
the practice to choose the jurymen on ac- 
count of their pensonal knowledge of the 
facts they were to give their verdict on, 
and they were therefore elected from the 
hundred in which the matter upon which 
they were to decide had arisen. In this 
reign, however, it was only necessary thaot 
four should be of the hundred. This 
change gave rise to several statutes, which 
were passed in this reign, with regard to 
the venue or vicinage and visne^ as it was 
then called. The courts do not, however, 
appear, in regulating this, to have had 
any rule bnt to have determined every 
case upon its own merits, sometimes where 
the cause of suit had arisen, or where it 
appeared to the court that it could, for 
other reasons, be best tried. 

Challenges might be made either to 
the whole array, or to the separate polls, 
by the former of which the defendant ob- 
jected to the whole of the jurors, and by 
the latter to any particular one. Another 
species of challenge, which is called a 
peremptory challenge,w«s made, by which 
a man might object to the jurors, (and 
this to the number of 35,) without as- 
signing any cause for so doing. The rea- 
son that was assigned for this was, that a 
sudden prejudice might be taken to a man 
by his bare looks and gestures, and that 
the law will not that any one should be 
tried by a juror for whom a prejudice may 
be entertained, even for the above causes. 
Another reason was, that if upon a chal- 
lenge, the reason should prove iMttfficivift 
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to((et aside the juror, the questioning him 
might provbke a resentment. 

Strong measures were resorted to for 
the purpose of compelling the jurors to 
agree in their verdict; for, unless they 
did so, it was void. Hence arose the 
practice of carrying them about in carts 
with the justices, until they were unani- 
mous in their verdict. 

The Statute of Treason, 25 Ed. 3. 
8t. 5, c. 2, was passed for the purpose of 
defining in what the crime of treason con- 
sisted. It was divided into four general 
heads: 1, compassing the death of the 
king, the queen, and the eldest son and 
heir, as also that of the chancellor, the 
treasurer, justices of the one bench and 
the other, justices of assize and other 
justices in their place; 2, violating the 
king's companion or queen, the king's 
eldest daughter, unmarried, and the 
prince's wife ; 3, levying war against the 
kiug, and adhering to the king's enemies ; 
4, counterfeiting the king's great and 
privy seal, and the king's coin. By the 
same statute, petty treason included ; 
first, a woman killing her husband ; se- 
condly, a servant his master ; and lastly, 
an ecclesiastic his prelate. The bare 
compassing or imagining the death of the 
kiug was an act of treason, provided k 
was accompanied by an overt act. 

Benefit of Clepgt. — The " privile- 
gium clericale '^ was the exemption of the 
persons of clergymen from criminal pro- 
cess, before the secular judge in a few 
particular cases. But in process of time, 
the benefit of clergy, which at first was 
allowed only to such as had the habiium 
et tonsuram c2erica/e, was extended to ev- 
ery one that could read, a mark of great 
learning in those days of ignorance. 

Year Books and Law Traoo's. — The 
Reports of this reign are comprised in 
four volumes ; the three first under the 
title of Year Books, and the fourth under 
that of Liber Assisarum, being a collec- 
tion of cases that arose on assizes, and 
trials in the country. Plowdrn says^ the 
the Year Books were completed by men 
chosen by and receiving a stipend from 
the king- 

This reign has also furnished us with 
three law tracts, the Old Tenures, contain- 
ing an account of the various tenures by 
which land was holden at that period ; 
Old Natura Brepium, consists of the writs 



then most in use, with a short comment 
on the application and properties of each 
of them. The AImms NarrationeSj con- 
tains for the most part, forms of declara- 
tions, and some few other pleading of 
actions then in practice. 

'i'he book on the diversity of the courts 
is also said to have been written in this 
reign. 

The Inns of Court. — The Tem^ie 
was granted by Edward III. in 1324, to 
the Knights Templars. After the disso- 
lution of their order, it is said to bare 
been demised to divers professors of the 
law, who came from Thaive's Inn, Hoi- 
born. Gray'^s Inn was also held under a 
lease from Gray de Wilton, by some ]>ro» 
fessorsof the law. 

In the 18 Edw. III., we also find that 
CHfford^s Inn was held by a demise from 
Lady de Clifford. 

Judges^ Salaries, — One of the Judges 
of this reign appears to have had only 
forty marks,- another eighty; the Chief 
Baron £40; the Chief Justice of the 
King's Bench, 100 marks, and the other 
Judges i^O. 

Dukes were first created in this reign. 
Edward created his eldest son Duke of 
Cornwall.' 

Gold, was first coined in England in f hi^ 
reign ; the florin being 6s The largest 
silver coin was a groat; there was no 
copper cion. 

St. Stephen's ChapelYWeslminster^ was 
built. It was then part of the King's 
Palace, but afterwards used for the House 
of Commons. 

NOTICE TO CURREfrPONOENTS, 

*« Illtkoih."— No bookseller will publiih Um 

work in question, unless he is satisfied tha( it will 

sell, and then he would probably eipect to have a 

share of the profits arising from the sale of it 

We received several valuable cases, which will 



■ , ,- ^ m^y^ ^^y^ any judRineDts docfceted a gainst Hi. 

Ebkata.— In p. 850, 1. 14, for 'Cobre's Rep ' read Coke^t, and in L 2l» tor* Aalduca/ rtsd BaHSmnl 



appear in due time. 

The lines to which M. refers were diese: 
Garrow, forbear! that tough old jade. 
Will never prove a ieneUr mau/,( tender made.) 

The doctrioe of primogeniture preTatIs in Eng- 
lar.d. If C.*8 sutemeiit be therefore correct, 
there is no doubt but his wife is the htir at law 
of M. The following proofs, it seems to us, 
will be necessary to make out her claim, be. 
fore an unwilling purchaser could be com- 
pelled to complete the contract: proof that M. 
died intestate by production of the letters of ad- 
ministration-- that M. left no brother or other sis- 
ter than C, nor any issue of a brother or sister^ 
that she died leaving no husband : if she died a 
widow, proof should be given other intestacy, 
and search should also be made to ascertain if 
there were any judgments docketed i 
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PRACTICAli POINTS. 

Notes on Eqtdty. 

PARTNERSHIP. 

It is well established that one of sev- 
eral partners, has an implied authority to 
bind his co-partner for the repayment of 
moaey borrowed for partnership pur- 
poses, ia the ordinary course of partner- 
ship transactions, {Exparte BonbonuSj 8 
Vea. 540). But if the partner is acting 
beyond the scope of his authority as part- 
ner, and the party with whom he is deal- 
ing, has motice that such is the tact, the 
absent partner will not be bound, ( Col- 
Itftr on Partnerships^ pp. 261, 329, ed. 2). 
And it has lately been held that the 
implied authority of a partner, to bind 
his co-partners for tlie repayment of mo- 
ney borrowed 'for pactnership purposes, 
in the ordinary course of partnership 
transactions, does not necessarily extend 
ta raising money for the purpose of in- 
creasing the fixed capital of the firm ; 
and, therefore, a party advancing money 
to one partner, knowing that it was for 
the latter purpose, cannot, as a matter of 
course, charge the other partner with the 
loan, unless the transaction took place 
with their express or actual authority. 
Where two partners in a firm, announced 
their intention of adding £16,000 to their 
capital, by admitting one or more addi- 
tional partners, W entered into a ne- 
gotiation with one of the partners then 
acting on behajf of both on the subject of 
the announcement, but afterwards declin- 
ing to enter the firm, advanced a sum of 
iS4,000 to that partner by waj of loan, 
en the security of bills of the firm, and 
also of the separate estate of the partner ; 
and it was held that W had, so far as the 
evideaee went, notice that the loan of 
JS4,000 was an advance not within the 
implied authority of the partner ob- 
taimng k, the other partner having au- 

46 



thorized the capital to be raised in a dif- 
ferent mode ; but inasmuch as the ori- 
ginal partnership was then existing and 
the advance might have been within 
the scope of the partnership authority, 
without reference to the proposed in- 
crease of capital, liberty was given to W, 
for the purpose of trying that question, 
to bring an action on the bills against 
the executors of the other partner, {Fish- 
er V. Tai/loTy 2 Hare 218). 



Gratuitous Bailee^ 

The following appears to be a new 
point : — 

The plaintiff had entrusted a horse to 
the defendant, requesting him to ride it 
to Peckham, for the purpose of shewing 
it for sale to a Mr. Margetson. The de- 
fendant accordingly rode the horse to 
Peckham, and for the purpose of shew- 
ing it, took it into the East Surry race 
ground, where Mr. Margetson was play- 
ing cricket; and there, in consequence 
of the slippery nature of the ground, the 
horse slipped and fell several times, and 
in falling broke one of his knees. It was 
proved that the defendant was a person 
conversant with, and skilled in horses. 
Rolfej 6., in summing up, left it to the 
jury to say whether the nature of the 
ground was such as to render it matter of 
culpable negligence in the defendant to 
ride the horse there ; and told them, that 
under the circumstances, the defendant 
being shown to be a person skilled in the 
management of horses, was bound to take 
as much care of the horse as if he had 
borrowed it, and if they thought the de- 
fendant had shewn negligence, they ought 
to find for the plaintiff, which they ac- 
cordingly did. On a motion for a new 
trial, the Court «f Exchequer held the 
decision to he right. Lord Ahinger, 
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C. B., said, <<all that the summing up 
amounts to is, that the defendant was 
hound to use such skill in the manage- 
ment of the horse, as he really possessed ;" 
Parke J B., said, ^' the defendant was 
shewn to be a person conversant with 
horses, and was, therefore, bound to use 
such care and skill as a person conver- 
sant with horses might reasonably be ex- 
pected to use ; if he did not, he was guil 
ty of negligence. The whole effect of 
what was said by the learned judge, as 
to the distinction between this case and 
that of a borrower, was this : that this 
particular defendant, being in fact, a per- 
son of competent skill, was, in effect, in 
the same situation as that of a borrow- 
er, who, in point of law, represents to the 
lender, that he is a person of competent 
skill. In the case of a gratuitous bailee, 
when his profession or situation is such 
as to imply the possession of competent 
skill, he is equally liable for the neglect to 
use it, ( Wilson v. Brett ^ 11 Mee. and W. 
113). 



Lodging House. 

The following case will not be unin 
teresting to some of our readers : 

In September, 1842, the plaintiffagreed 
in writing to let, and the defendant 
agreed to take the house,No. 5 Brunswick 
place, Brighton, for five or six weeks, at 
a certain rent. The defendant's family 
took possession of the house, and after 
occupying it for four days quitted it, and 
sent the key to the plaintiff, with one 
%veek's rent, alleging that they could not 
occupy the house any longer, as it was 
infested with bugs. The plaintiff refus- 
ed to accept the key, and brought his ac- 
tion for rent for the residue of the term 
mentioned in the agreement. The de- 
fendant was allowed to go into evidence 
under the plea of non assumpsit^ the plain- 
tiff relying on the general count for use 
and occupation, to shew that the house 
was infested with bugs. On the part of 
the defendant it was proved by several 
witnesses, that all the beds in the house, 
except one, were infested with bugs; 
and one witness stated that on the first 
night of the occupying the house, he 
caught thirty-four bugs in and about his 



bed, and on the second night not quite so 
many. Two other witnesses deposed to 
the state of the beds, and said that dur- 
ing the four days of the occupation of the 
house by the defendant's family, a con- 
siderable number of bugs were taken in 
the bed-rooms ; that they could not sleep; 
that they felt these insects crawling over 
them when in bed ; that the beds, mat- 
trasses, and bedsteads smelt strongly of 
bugs. In reply, witnesses were called 
who deposed to the clear state of the 
house. Lord Abtngefj C. B., in summing 
up, said, ^< Every person who undertakes 
to let a ready furnished house, or apart- 
ment, is bound to take care that the pre- 
mises are free from nuisance. The ques- 
tion in the present case is, whether the 
house has or has not been so infested with 
bugs, and therefore presented such a nui- 
sance, as justified the defendant's family 
in quitting it. If a man lets a house, he 
is under the implied contract that it is 
fit for the reception of a family, and it is 
his duty to take care that it is so, and tkt 
it is in a comfortable and tenantable state.^' 
And Parke,B,j on a motion for a new tri* 
al, laid down a similar rule: ^'As these 
premises were let for the purposes of oc- 
cupation, it is an implied condition that 
they should be fit for occupation, and the 
cases appear to me to warrant the propo- 
sion laid down by my Lord Chief Baron." 
Lord Abinger, it seems, did not trouble 
himself with cases : " I am glad, (said 
the learned Chief Baron,) that authori- 
ties are to be found in support of that 
which I laid down at the trial ; but I 
wanted none. It is plain good common 
sense, that if a man lets a house it shall 
be fit for the purposes of occupation. 
Suppose that a landlord perfectly uncon- 
scious of the fact, let a house in which 
the late tenant had died of the plague, 
could it be said that the new tenant was 
bound to stay in it ? This is a less strong 
case, but here one of the defendant's 
sons said that he passed the night in 
catching bugs, and that he killed thirty- 
four. I left it to the jury to say, whether 
the defendant's family made tiiis a pre- 
text for leaving the house, dr whether 
they left it because they could not reas- 
onably be expected to stay in it. They 
found the latter. I think there should be 
no rule." The other judges concurred, 
{Smith V. Marable^ 1 Car. and Marsb. 479.) 
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Before the Hon, Reuben H. Walworth, 
Chancellor of the State of New York. 

Lewis Curtis and others t. Ctnes M. 
H. Hitchcock — November 21, 1843. 

VBNDOR AIVD FUBCRASBR — NOTICC OF X.IS 
PENDENS. 

Where the complainant in a foreclosure suit dis- 
misses his bill as against a judgment creditor 
who has a subsistioj^ lien on the mortgaged pre- 
mises, or leaves his name out of tSe bill by 
amendment, the safer course is to file a new no 
ttce of the pendency of the suit against the re- 
maining parties ; so as to render it perfectly cer- 
tain that the judj^ment creditor whose name is 
left out after the fiung of the first notice, will be 
barred by the foreclosure and sale. 

Where the bill is amended by adding new parties 
after the filing of the notice of Its pendem, a 
new notice is absolutely necessary to bar the 
rights of the judgment creditors of such new 
puties, as well as to make the amended bill 
constructive notice to subsequent purchasers 
from such new parties. 

A notice of ii» pendens filed before the passing of 
.the act of 1840, to reduce the expense of fore- 
closing mortgages is not a sufficient notice to bar 
the rights of judgment creditors who are not 
-made parties ; but an absolute decree subse- 
quent to die act of 1840, where. the record of the 
proceedings did not show that the provisions of 
the act had not been complied with, the want of 
a proper notice did not prevent the rights of the 
junior creditors who had only a general lien upon 
Che equity of redemption from being banred as 
against bona fidt purchasers under such decree, 
who had paid the purchase money and obtained 
the conveyance without notice of such defect 

Where the mortgaged premises are purchased by 
the complainant m the suit, he has constructive 
notice of the irregularity in the proceedings* and 
in such case the junior judgment creditor will 
be let in to make a defence if he apply within a 
reasonable time after he discovers mat the de- 
cree has been entered. 

This case came before the Court upon 
a demurrer to the complainant's bill. 
The object of the bill was to obtain the 
specific performance of a contract for the 
purchase of a lot of land in the city of 
^ew York, by the defendant. And the 
only question in controversy between the 
parties was, whether the complainants who 
had bid in the lot upon a master's sale, 
under a decree of foreclosure, could give a 
perfect title to the lot discharged of the 
equity of redemption of certain judgment 
creditors of the mortgagor. The foreclo- 
sure suit was commenced in December, 



1839, against the mortgagor and several of 
his judgment creditors, whose judgments 
were liens upon the mortgaged premises, 
subsequent to the date of the mortgage. 
And on the day of filing the bill a notice 
was filed in the office of the clerk of the 
city and county of New York, which in 
all respects was in conformity with the 
form of the notice which was subsequent- 
ly required to be filed under the act of 
May, 1840, to reduce the expense of fore- 
closing mortgages in the Court of Chan- 
cery. On the 6th of June, 1840, after 
that act went into effect, the complai- 
nants entered an order to dismiss the bill 
as against the judgment creditors, who 
had never been served with process or ap* 
peared in the suit, on the ground that it 
was no longer necessary to continue them, 
as parties, and that their equity of re- 
demption would be cut off by a sale under 
the decree. But the complainants neg- 
lected to file a new notice of the lis pen- 
dens. And more than six months after 
the act of May 1840 went into effect, the 
foreclosure suit was brought to a hearing 
as against the remaining defendants, and 
proof was made to the Court, in the usual 
form, of the finding of the notice of the 
lis pendens, more than forty days previous 
to such hearing. 

The usual decree of foreclosure and 
sale was thereupon entered, which also 
contained the following clause : << It is fur- 
ther ordered, adjudged and decreed, that 
the defendants in the suit, and all persons 
claiming or to claim from or under them, 
subsequent to the commencement of this 
suit, and all other persons although not 
parties to this suit who have any liens by 
judgment or decree subsequent to the 
said mortgage of the complainants, or any 
liens or claims thereon, by or under any 
such subsequent judgment or decree, 
either as purchasers, incumbrancers, or 
otherwise, be, and they are herebv de- 
clared to be barred and foreclosed of and 
from all equity of redemption and claim 
of, in, and to the premises so sold, and 
every part and parcel thereof." 

W. C, Noyesy for the complainants, 
W, C. Wetmorey for the defendants. 

The Chakcellor.^Two questions are 
presented for the consideration of the 
•ourt in this case 1st. Whether there 
was a good and sufficient notice under the 
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provisioDs of the act of May, 1840 ? and 
2nd. If it was not, whether the eighth 
and ninth sections of that act are merely 
directory, so as to make the decree of fore- 
closure and the sale of the mortgaged 
premises an absolute bar of the equity of 
redemption of all persons claiming under 
a judgment or decree which was subse- 
quent to the mortgage, although the pro- 
visions of the statute have not in fact been 
complied with ? 

Previous to the act of May, 1840, the 
standing rules of this court required a no- 
tice of the lis pendens to be filed, in a 
ii^rtgage or partition suit, immediately 
after the filing of the bill. The object of 
that notice, however, was to enable the 
master to give to the purchaser under the 
decree a good title as against all persons 
claiming under the defendants in the suit, 
by a subsequently acquired title. But it 
had no effect whatever upon persons who 
did not claim under the defendants, or 
whose rights accrued previous to the 
commencement of the suit, and who were 
not made parties, (2 R. S. §48, Rules 
133, 174). Those notices are still re- 
quired to make the filing of the bill a 
constructive notice to subsequent pur- 
chasers. But as the notice of lis pen- 
dens in mortgage cases, which is to be 
filed under the 8th section of the act of 
May ) 840, contains all the requisites of 
the notice which the Revised Statutes 
require to make the filing of the bill a no- 
tice to subsequent purchasers, and is to 
be filed in the same office and indexed in 
the like manner, onlv one notice is now 
required to be filed for both purposes in 
foreclosure suits. 

The notice in question in the present 
case was filed in conformity with the pro- 
visions o( the Revised Statutes and the 
133d rule of this court. And until the 
act of May 1840 went into effect, it cer- 
tainly could not in any way affect the 
rights of judgment creditors who were 
not parties, or any person claiming under 
them. Indeed, the notice was that the 
judgment creditors, whose rights the com- 
plainants how insist were barred by the 
decree, were in fact made parties to the 
suit ; so that if they had seen that notice 
subsequent to the time when the act of 
May 1840 went into effect, and without 
being informed that the bill had after- 
wards been dismissed as to them, they 



could hardly have supposed it was neces- 
sary for them, under the statute, to b« 
made parties to the suit, to enable them 
to protect their rights as judgment credi- 
tors of the mortgagor. The safer course 
when the complainant dismisses his bill 
in a foreclosure suit, as against a judg- 
ment creditor who has a subsisting lien, or 
leaves his name out of the bill by amend- 
ment, is to file a new notice of the pen* 
dency of the suit against the remaining 
parties, so as to render it perfectly cer- 
tain that the judgment creditor, whose 
name is left out after the filing of the first 
notice, will be barved by the foredosvTe 
and sale. And where the bill is amended 
by adding new parties after the filing of 
the notice of Us pendens, a new notice is 
absolutely necessary to bar the rights of 
judgment creditors of such new parties, 
as well as to make the amended bill con- 
structive notice to subsequent purchasers 
from such new parties. 

But what is to my mind a conclusive 
objection to the notice in this case^ which 
was filed several months before the pas- 
sage of the act of May 1840, is the fact 
that a subsequent incumbrancer would 
not be required to search the clerk's index 
previous to the time when that act went 
into effect, nor would he think of search- 
ing long previous to that time to see 
whether a notice had not been filed ibr 
the purpose of barring hiB equity of re- 
demption under a law which had no ex- 
istence when such notice was filed and 
indexed. The filing of such previous 
notice of lis pendens in this case there- 
fore was not a compliance with the pro- 
visions of the act of May 1840, and was 
not a good constructive notice to the judg- 
ment creditors, as to whom the bill was 
subsequently dismissed, of the proceed- 
ing against the odier parties aJone, to 
foreclose the mortgage upon the premises 
on which their judgments were liens. 
They have not therefore had the oppor- 
tunity which the legislature intended to 
give them to come in and be made par- 
ties to the ibreclosure suit, and to protect 
their rights if they bad any. 

The remaining question to be consid- 
ered is, whether their equity of redemp- 
tion is barred by the decree of foreclosure 
and sale, although the provisions of the 
act of May, 1840, as the filing of a no- 
tice of lis pendens have not been 
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plied with, either in form or in substance. 
That question is one which is compara- 
tively of little importance, to the com- 
plainants in the present suit, as I presume 
the equity of redemption of these judg- 
ment creditors is of little or no value, and 
that the complainants will only have to 
wait until the five years from the 4th 
June, 1840, has expired, or to advertise 
and sell under the statute, in order to get a 
perfect title to the premises in controversy. 
It i» a question of great importance, how- 
ever, to all purchasers of real estate un- 
der decree of foreclosure. For I have 
observed there is great carelessness in 
many cases in filing the notices of lis 
pendens in mortgage casea. And with 
all the vigilance which the Chfmcellor 
and Vice Chancellor are able to exercise 
in such eases, I have no doubt that many 
decrees are entered where the notice filed, 
has not even been a substantial compli- 
ance with the statute. Indeed, it is imp- 
possible for the Court to know in any 
case with certainty, whether the statute 
has been complied with, without a partic- 
ular acquaintance with the description 
and location of the mortgaged premises. 
For, although the notice on its face 
purports to be in compliance with the 
statute, and to state the town and village, 
or eity and ward, as well as the county 
in which the mortgaged premises are sit- 
uated, and the date of the mortgage, the 
parties thereto, and the time of recording, 
the notice may be, and undoubtedly often 
is, incorrect in these particulars, from the 
want of requisite information on the part 
of the solicitor, who drew the notice, and 
his neglect to take the necessary means 
to obtain it. From the divisions of towns 
and the changes in their name, it often 
happens, that at the time of filing the 
notice of lis pendens, the mortgaged 
premises are in adifierenttown,or ward, 
or village, from what they were when the 
mortgage was given, and the solicitor who 
resides at a distance from the premises, 
may not be aware of the fact. And in 
such- cases, if he relies upon the descrip- 
tion in the mortgage alone in drawing his 
notice of lis pendens, he will generally get 
it wrong, so that it will not be in compli- 
ance with the statute. The only safe 
ccnirse for the solicitor who draws the no- 
tice, where he is not personally acquaint- 
ed with sll the particulars which the 



statute requires to be inserted therein, 
is to obtain the necessary information be- 
fore he commences the suit. And he can.* 
not safely and conscientiously make the 
usual affidavit, that more than forty days 
previous thereto, a notice of the penden- 
cy of the suit, and containing all the par- 
ticulars required by the act of the 14th 
day of May, 1840, to reduce the expense 
of foreclosing mortgages in the Court of 
Chancery, had been filed in the office of 
the clerk of the county in which the 
mortgaged premises were situated, at the 
time of filing the bill, and at the date of 
such notice, until he has made the ne- 
cessary inquires to ascertain that all these 
particulars were correctly and truly sta- 
ted in the notice filed, as required by the 
statute. 

The question under consideration i» 
also of importance to persons not par- 
ties to the suit, whose equity of re- 
demption is to be barred by the foreclosure 
and sale ; especially if the statute should 
be construed to extend to the owner of 
the equtiy of redemption, who had become 
such by a purchase, at a sheriff's sale un- 
der a judgment or decree, previous to the 
commencement of the foreclosure suit. 
As to creditors who have only a general 
lien upon the equity of redemption, but 
no fixed and certain interest in the land 
itself, as purchasers or mortgsgees thereof, 
at the time of filing the complainant's bill, 
the legislature probably had the constitu- 
tional Tight to declare such general liens 
should cease and terminate, as against a bo- 
na fide purchaser under the decree, unless 
such creditor should proceed snd enforce 
his lien by a sale of the land, by exe- 
cution previous to the sale in the foreclo- 
sure suit, although such creditor had no 
notice of such suit, except a mere con- 
structive notice arising from the lis pen- 
dens itself. And if the legislature had such 
a right, the neglect to file a correct notice 
of the pendency of the suit in the county 
clerk's office, as required by the eighth 
section of the act of May, 1840, may be 
considered as an irregularity . merely, 
which would entitle the creditor to ap- 
ply and set aside the decree and sale 
within a reasonable time after he had no- 
tice of such irregularity, without preju- 
dice to the rights of a bona fide purchas- 
er, who had parted with his money upon 
the faith of a decree of this court, and 
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without aoy notice of the irregularity in 
the proceedings. Such I am inclined to 
think, is the fair construction of the act, 
in relation to the rights of such creditors. 
The eighth section directs the filing of 
the notice of lis pendens, and prescribes 
the form and substance thereof. And the 
next section directs that it shall not be 
necessary that any person having a lien 
by any judgment, or decree upon the 
land contained in any mortgage, subse- 
quent to such mortgage, or any person 
having any lien, or claim hy, or under such 
judgment, or decree, be made a party to 
the suit for the foreclosure thereof. It 
then declares in general terms, %vithout 
reference to the eighth section, <^ that ev 
ery decree of foreclosure and sale of 
lands mortgaged, shall bar and foreclose 
all claim and equity of redemption of 
person having such judgment or de- 
cree, and his heirs and personal repre 
sentatives, and all persons claiming under 
him or them, subject to the provisions of 
the subsequent sections of the act." And 
the last clause of the ninth section which 
directs that no such decree shall be made, 
unless proof shall he given^ in such 
manner as shall be required by the court 
that such notice of the pendency of the 
suit has been filed as is required by the 
next preceding section, for at least forty 
days before such decree shall be made," 
4]oes not make the decree absolutely void 
as to the creditors, who are not made par- 
ties, where such proof is in fact given ; 
although it should afterwards turn out, 
that the person who made such proof 
was under a mistake in supposing that a 
notice had been filed, which contained all 
the particulars required by the act. 

The want of notice of the lis pendens, 
is not an objection which goes to the ju- 
risdiction of the Court ; as the ninth sec- 
tion of the act renders it unnecessary to 
make the lien creditors parties, and by 
necessary implication, authorize the Court 
to make the decree upon due proof of the 
filing of the notice of lis pendens. In 
this respect, therefore, it is analagous to 
the case of a proceeding against an absen- 
tee, where, by mistake or otherwise, 
proof of the due publication of the or- 
der to appear is made, and the usual de- 
cree should be entered thereon, and it 
should afterwards turn out that the order 
fiad not been published for the length ot 



time required by the statute. Such a de- 
cree would undoubtedly be irregular, and 
might, as against the complainant in the 
suit be opened, upon the application of 
the absentee, if he applied within a rea- 
sonable time after he had notice that a 
decree had been entered against him. 
But a bona fide purchaser, under the de» 
cree of foreclosure and sale, would be 
protected in his purchase, {Jackson r. 
Rosevelij 13 John. Rep. 97). 

The case under consideration, howev- 
er, is not the case of a bona fide purchas- 
er, who has paid his money and obtaincMl 
title to the land under a decree valid up- 
on its face, and without notice of any ir- 
regularity in obtaining such decree. 

Here the complainants in the foreclo- 
sure suit, themselves were the purchasers 
under the decree, and they are chargea- 
ble with notice of the irregularity in ob- 
taining it, (Jackson v. CMweUy 1 Coto- 
en'tf Rep. 622; Simonds v. Calfin, 2 
Caine's Rep. 61). 

And the defendant in this case, wiw 
had himself discovered the irregularity, 
before he had completed his purchase 
would not have been entitled to protection 
as a bona fide purchaser, if he had proceed- 
ed to complete it by paying the considera- 
tion money afterwards, although he wooJd 
have been protected if be had paid the 
purchase money, and obtained his 6e^ 
before the irregularity was discovered. 
As the case now stands, it will be a mat- 
ter of course to permit these judgment 
creditors to come in and make a defence, 
if they have any, upon the usual terms, 
upon an affidavit that they have applied 
the first opportunity after they discover- 
ed that the decree had been entered. Or 
if the property has been sold below its 
true value, although they have no de- 
fence to the suit itself, they will upon a 
similar affidavit, be permitted to have a 
re-sale of the premises, upon giving se- 
curity to pay the costs thereof, in case 
the premises upon such re-sale do not 
bring sufficient to pay the amount report- 
ed due to the complainants, upon their 
mortgage, with interest and the costsof the 
suit. But as the foreclosure is valid as to 
the defendents in the suit, and persons 
claiming under them subsequent to the fil- 
ing of the bill, and the notice of lis pendens 
as required by the Revised Statutes, the 
decree as to them cannot be opened, so 
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ms to impair the rights of the complain- 
ants in any way as against them, either on 
a re-sale or otherwise. 

Bat the defendant was not bound to 
complete his purchase, under the written 
contract set out in the bill, without a re- 
lease of the equity of redemption of 
these junior judgment creditors. 

The defendant's demurrer is, therefore, 
allowed with costs. 

SUPREME COURT. 



Bnprome Court of tlte State of Ne^r Torlc. 

Before the Hon. Samuel Nblson, C. J., 
and Judges Bronsom and Coweic. 

Carhart v. French. 

In 1786, A and his wife, being seized in fee of a 
tract of land, leased a portion thereof in fee to 
B, under whom the the plaintiff claimed by vir- 
tue of diverse mesne conveyances. The lease 
contained a clause in the following words, " sa- 
ring and always excepted to the said parties of 
the first part their heirs and assigns out of this 
present grant and release, all mine§ ar^ mifie- 
rais that are now, or may be found within the 
premises, hereby granted and released, and all 
the credb, kiiU, rtmM and atreams qftoater, and 
BO much ground within the same premises as 
they the said parties of the first part, their heirs 
and assigns, may think requisite and appropriate, 
at any time hereafter, for the ercetiim of the 
fDork$ and buUdrngt tDhat$oei>er, for the eon- 
vemieni vtorkmg cf the eaid mtnes, and also all 
such wood, firewood and timber, as they may 
think proper to use in building, repairing, accom- 
modating and working the eaidminea^ with liber- 
ty to them their heirs, Ax. to dig, trench and use 
the ground for either of tht eaid purpoeee^ and 
to pasa and repass through the premises with 
their and each of tbeir horses, cattle, carriages 
and servants, to lay out the road therefor. But 
it is hereby provided, that for the full propor- 
tion, or. as many acree of land as shall be en- 
cumbered and rendered useless to the party 
aforesaid of the se :ond part, his heirs, &c. by 
such erecting, building and turning up the 
ground, ingress and egress, except necesswy 
roads, there shall be so much deducted and de- 
faulted out of the yearly rent hereby reserved, 
as in proportion to the acres of the whole tract 
aforesaid, during the time that it is encumbered 
and rendered useless.*' After the redendum 
clause it is added, "and upon this condition, 
that neither the said B, nor his heirs, or assigns, 
do at any time hereafter erect, or permit, or cause 
to be erected any mill, or mill dam upon any 
creek, rill, run or etream of wafer within the 
premisee hereby granted; nor gvoe,nor cause 
to be given any manner qf let or obstruction 
fohatsoever to uie said parties of the first part, 
their heirs and assigns, to their and each of\ 



their prefudiee into the full enjoyment of ali 
the rights, titles and privileges saoed to him 
or them by the saving and eocception before, ifh 
these presents above mentioned.'* A and his- 
wife on the Ist February, 1805, conveyed five- 
hundred acres of the same tract of land to K and 
F, and the same came afterwards to the defend- 
ant, the son of F. The deed to K and F in ad- 
dition to the description of the premises grant- 
ed, espressly conferred the *• privilege of erect* 
ing a dam at the fall above mentioned, not ex- 
ceeding five feet in width. In ti^e spring and 
summer of 1838, the defendant erected a dam 
on the Norman's hill, which caused the water to 
set back and overflow the plaintifTs land. In 
an action to recover damages, sustained by the 
plaintiff in consequence of the erection of such 
dam, a verdict was found for plaintiff. On mo* 
tion for a new trial. 
Held, that there is no saving or exception in the* 
lease, except for mining purposes, that the right 
therefore to build a dam, admits of no applica- 
tion to land without the boundaries of the lease 
to B. The intermediate condition that neither 
the lessee nor his heirs, fcc. should erect mills, 
or dams, is not a saving or exception of any right 
in the lessors, but a mere restriction of the lee- 
sees' right 

AcTioir of nuisance, tried at the Alba- 
ny Circuit in December, 1840, before 
Cushman^ Chief Judge. The suit was 
brought to recover damages sustained by 
the plaintiffs in consequence of an erec- 
tion^by the defendant, of a dam on the Nor- 
man's kill, which caused the water to set 
back and overflow the plaintiflPs land. 
On the trial the case was this : In 1785, 
Abraham Ten Broeck and wife, be- 
came siezed in Fee of a large tract of land, 
comprehending the premises flowed and 
the land on which the defendant's dam 
was erected. On the Ist of May, 1793, 
they leased a portion of said tract, (inclu- 
ding the land flowed) in fee to John Bul- 
lock, under whom the plaintiff claimed 
through sundry mesne conveyances. The 
lease contained a clause in these words, 
^< saving and always excepted to the said 
parties of the first part, their heirs and 
assigns, out of this present grant and re- 
lease, all mines and minerals ih^i are now, 
or may be found within the premises 
hereby granted and released ; and all the 
creeks^ killsy runs and streams of wateTj 
and so much ground within the same pre- 
mises as they the said parties of the 
first part, their heirs and assigns, may 
think requisite and appropriate, at any 
time hereafter, for the erection of the 
works and buildings whatsoever for the 
convenient working of the said mines ; and 
also all such wood, firewood and timber, 



S68 



THE NEW-YORK LEGAL OBSERVER. 



Supredie Court.— Caxliart v. Froneh. 



MS they may think proper to use in huild- 
in^, repairing, accommodating and work- 
ing the said mines y with liberty to them, 
their heirs and assigns, &c. to dig, trench 
and use the ground lor either of the said 
purposes^ and to pass and repass through 
the premises with their and each of their 
horses, cattle, carriages and servants, and 
to lay out roads therefor. But it is 
hereby provided, that for the full propor- 
tion, or as many acres of land as shall be 
encumbered and rendered useless to the 
party aforesaid of the «eeond part, his 
heirs, &c. or assigns, by such erecting, 
building and turning up the ground, in- 
gress and egress, except necessary roads, 
there shall be so much deducted and de- 
faulted out of their yearly rent hereby re- 
served, as in proportion to the acres of 
the whole tract aforesaid during the time 
it is encumbered and rendered useless." 
After the redendum clause, it was added, 
'^and upon this condition, that neither 
the said John Bullock, nor his heirs, nor 
assigns, do at any time hereafter, erect or 
permit^ or cause to be erected, <my mt//, 
or mill dam upon any creek, kkU^ run or 
stream of water within the premises here- 
by granted ; nor give, nor cause to be giv- 
en any manner of let or obstruction whai- 
soever to the said parties of the first part, 
their heirs and assigns, to their and each 
of their prejudice in the full enjoyment of 
all the rights, titles and privileges saved 
to him or them by the saving and excep- 
tion before in these presents above nten- 
tioned.^^ 

On the Ist of February, 1805, Ten 
Broeck and wife conveyed 500 acres of 
the same tract, including the premises on 
which the defendant's dam was built, to 
James McKown and Abel French, and 
the land so conveyed came by deed to the 
defendant, the son of Abel French. The 
deed to McKown and French in addition 
to the description of the premises granted, 
expressly conferred the " privilege of 
erecting a dam at the fall above mention- 
ed, not exceeding five feet in w^idth." 
The dam in question was accordingly 
erected by the defendant, for the purpose 
of a flouring mill, in the spring and sum- 
mer of 1838. 

One link in the plaintifTs chain of title 
was a deed from Abel French to Jere- 
miah Van Aukin, dated February 17, 
1829. All the conveyances through 



which the plaintiff claimed, referred to 
the lease from Ten Broeck and wife to 
Bullock, and contained the same clausea 
of exception. The date of the convey- 
ance from McKown and Abel French to 
the defendant was not shown by the bill 
of exceptions; nor was the conveyance 
produced on the argument. 

The counsel for the defendant insisted 
at the trial that by the clauses of exception 
contained in the lease and other convey- 
ances the right to erect the dam for the 
purpose of a flouring mill, and not in any 
way connected with mining purposes, 
was reserved; and that the defendant 
thereby and under his deed, had a right 
to do the act and cause the injury com- 
plained of. The .Circuit Judge charged 
the jury accordingly, and the plaintifTa 
counsel exeepted. A verdict was render- 
ed in favor of the defendant; and the 
plaintiff now moved for a new trial on a 
bill of exceptions. 

M. T. Reynolds, for the plaintiff, 

/. Van Buren, for the defendant. 

CowEN J. — None of the cases relied on 
by the defendant's counsel support the 
claim which he has thought proper to in- 
terpose under the clauses m question. 
Jackson, ex, dem. Hasbrauck v^ Vermifyea^ 
(6 Cowen, 677) holds that the exception 
of a mill site in a conveyance, opemtes 
as an exception both of the soil for the 
mill site, and of land necessary for the 
pond and the milling business* Dygert v. 
Matthewsy {II Wend, 35,) admitted an 
exception of so much land as is necessary 
for the use of a grist mill to be good ; but 
denied its operation until the grantor or 
his assigns should exercise the right. 
Oakley V. Stanley, {6 Wend.d23y) decided 
merely that the conveyance of la^id on 
which a factory dam stood at the time, 
carried the right to flow back on other 
land of the grantor, and obliged those 
claiming under him by title subsequent 
to allow the same thing. In Prevosi and 
Calder, (2 Wend. 517, 519, 523—4,) it 
was held, that excepting the sole and only 
right of a stream of water, and provid- 
ing that the grantee shall not erect or 
build any kind cf water works on the stream; 
but reserving the same to the grantor, 
operated as a general reservation of a 
right to use the water power. 

In the case at bar, there is no excep- 
tion as in those quoted^ of mill sites; nor 



THE NEW-YORK LEGAL OBSERVER. 



869 



Supreme Couft.«— Carhart t. Freneb. 



by an iohibitioa to erect mills ; nor any 
thing like either. The lease first con- 
tains the exception of all mines and mine- 
ra/9. This is immediately followed by 
an exception of all creeks and streams 
and so much ground as the lessors, &c. 
may think requisite and appropriate for 
the erection of works and buildings for 
the amvemeni working of the mines. 
Wood and timber are then reserved for 
the same purpose, and the right to dig, 
with that of passing and repassing; all, 
however, limited to the same purpose by 
express terms. Further on, there is a 
condition that the lessee, his heirs or as- 
signs are not to give any let or obstruc- 
tion to the lessors, their heirs and assigns, 
to their prejudice, in the enjoyment of all 
the rights, titles and privileges saved to 
him or them by the saving and exception 
before in the lease mentioned. What are 
these rights, titles and privileges saved 
and excepted? There is no saving or ex- 
ception except for mining purposes, if we 
are to take the words in their fair and ob- 
vious import. The intermediate condi- 
tion that neither the lessee nor his heirs, 
&c. shall erect mills or dams on the pre- 
mises, is not a saving or exception of any 
right in the lessors, but a mere restriction 
of the lessee's right. The lessors or their 
friends might have claimed a monopoly 
of the milling business for the neighbor- 
hood, and the condition might have been 
inserted to secure that. It would be a 
most singular construction of a clause 
forbidding a grantee to build a mill on the 
granted premises, which would author- 
ize .^ dam below suficient to draw him 
out. 

It is said to be the same thing to the 
plaintiff whether the dam be built for the 
flouring or the mining business. How do 
we know that? No mine has yet been 
discovered. If such a discovery should 
ever be made, the profit may be too in- 
considerable to warrant the erection of 
hydraulic machinery. But the argu- 
ment, if true, proves too much. The 
rule insisted on would extend to the 
wood and timber in the same clause. 
Thus the lessee is not only to be flow- 
ed ; but his premises may be wasted for 
the milling business, under an exception 
of mines. It supposes that a man who 
is ready to yield an exception for a pur- 
pose by which he can probably never be 

47 



afiected, intends a purpose by which^he 
certainly would. 

But it is said a proportionable defaica* 
(ion of rent is provided for. If this were 
a correct principle of construction, we 
have no means of ascertaining the ade- 
quacy of the proportion ; but it is not 
The rule laid down in Dygert o. Mat^ 
thews is the true one. ^^ The reservation 
of the land is for a specific purpose, and 
an appropriation to any other object by 
the grantors or their assigns is without 
right. They can be in no better con- 
dition than strangers." It was said in 
Prevost V Calder that every doubt upon 
the words should be turned against the 
grantor. But I do not believe we are 
warranted in going to rules of con- 
struction. The exception limits the pur- 
pose. 

So far I have supposed that the clauses 
saved the right, whatever it was, to make 
erections off the premises demised. But 
clearly they did not. The exceptions are 
confined in the clearest terms to the 
streams, &c., within the bounderies of the 
lease to Bullock. Within that compass 
Ten Broeck and those claiming under him 
might have used the water for mining 
purposes, not on the other lands to the 
prejudice of the plaintiff, even for those 
purposes. The words of restriction, on 
which the defendant's counsel relies as 
the main, if not the sole argument for the 
right of building a mill-dam, admit of no 
possible application to land without the 
bounderies of the lease to Bullock. 

The criticism which denies a full de- 
duction of title from Bullock to the plain- 
tiff, and insists that the defendant claims 
under an absolute grant prior in date to 
that under which the plaintiff claims, 
was not made at the trial. Nor if made, 
is it apparent how it can effect the plain- 
tiff. Abel French is shown by the bill of 
exceptions to be the source of title com- 
mon both to the plaintiff and defendant. 
He conveyed to Van Aukin in 1829, with 
clauses excepting no more than those in 
in the lesse from Ten Broeck and wife. 
The plaintiff stands in Van Aukin's place, 
from whom the title came, with the same 
clauses, as often as the transfer may have 
been repeated. The point stated to have 
been made for de(endant at the trial,implies 
that the title passed ftt)m Abel French and 
McKown to the defendant, subsequentl]' 
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to the date of the deed to Van Aukin ; and 
if this was not so, the fact should have 
been stated in the bill. The inference is 
against it. If the defendant in fact took 
an absolute title from one of the plaintiff's 
predecessors in his line of conveyances, 
and that too, prior to the deed to Van Au- 
kin, then I admit that the rule in Oakley 
y* Stanley ^pplieB. If the plaintiff claims, 
under a man who might grant the right 
to flow, and he did so before putting his 
right out of his haiids on the way to the 
plaintiff, that fact may be shown on the 
trial. The contrary must be assumed up- 
on the case as stated by the bill. 

I am of opinion that the verdict should 
be set aside and a new trial grauted*.^ 

Rule accordingly. 



IN BANKRUPTCY. 

V. S. DIstriei court, Hartford, Connecticut. 

Before the Hon. Andrew T. Judson. 

In the matter of Samuel S. Cotton 

Nov. 13, 1843. 

The petitioner for a decree in bankruptcy, sought 
to be diflcharged from two judgments, (the only 
two claims inserted in his schedule), one of 
which was obtained under the provisions of the 
statute of Connecticut, whereby he was ordered 
to make certain quarterly payments for the main- 
tenance of a bastard child, of which he had 
been adjudged the putative father; and the 
other was for damages recovered in an action for 
seduction. Held, that these judgments were 
not "debts" within the 6r8t section of the 
J."*™Pt Act, and the petition was accordingly, 

This was a voluntary application for 
the benefit of the Bankrupt Act, present- 
ed on the 4th day of February, 1843. 
The petitioner being a minor under the 
age of 21 years, presented his petition 
by Joseph Cotton, his parent and natu- 
nl guardian. 

There were only two debts stated in 
his list, one to Harriet Francis, and the 
other to John Francis. The cause came 
to its hearing for a decree in bankruptcy, 
at the March term, when Harriett and 
John Francis appeared and filed the fol- 
lowing objections against the decree in 
banknipiey. 



1st. That at the time of filing the ap- 
plication, the petitioner was a minor. 

2d. That the claim of Harriet Fran- 
cis, was for the maintenance of a bastard 
child, the petitioner having been adjudg- 
ed the putative father. 

3d. That the claim of John Francis, 
was for the seduction of his daughter, 
now resting in a judgment recovered in 
an action of trespass on the case, — and 

4th. That this last judgment was not 
perfected when the petition was filed, be- 
cause the bill of costs had not been taxed 
until the day subsequent to the presenta- 
tion of the petition. The verdict had 
been rendered and recorded before. 

These questions were severally argued 
by Welch and Backue, for the petitioner, 
Strong and Foster^ for the creditors. 

Cur ad vult 

JuDsoN, J. — The principles involv- 
ed, were of so much importance, and be- 
ing entirely without precedent, the de- 
cision has, from time to time been post- 
poned for deliberation ; and during thn 
period, the court had availed itself of the 
aid of one of the most learned Jurists in 
the country. 

The questions now recur, and in dis- 
posing of the case, the first and fourth 
objections may be passed by without any 
determination . The other questions having 
been settled, there is no necessity o£ dis- 
cussing those. It may not be improper 
here to remark, that the petitionei'a coun- 
sel made an applicaticfti for tbe adjourn- 
ment of these questions into the Circuit 
Court. For causes not necessary to be 
stated, this Court has been obliged to de- 
ny that motion, and proceed to a deter- 
mination of the case at this time. 

In support of the second and third ob- 
jections the record of the two cases spe- 
cified in those objections, is brought up, 
and on inspection, it is found that the 
first proves to be a prosecution on the 
Statute of Connecticut against bastardy. 
Therein, the petitioner is alledged to be, 
and is adjudged the putative father of the 
child of Harriett Francis, one of the ob- 
jectors. By this judgmeut^ the petitioner 
has been ordered to support that child by 
the several quarterly payments thereia 
specified, and the petitioner puts this 
judgment in his Hsty as a debt from which 
he seeks a discharge, under the provis- 
ions of the baakrupt law of tbe United 
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States, passed August 19th, 1841. This 
question is now to he discussed by the 
construction to be given to the term 
^' de6t" as used in the first section qf the 
Act. The provisions of the Act are, '^ All 
persons whatev^er owing debts,'' &c. On 
the side of the petitioner, it is urged, 
that this has passed into judgment ; it is 
a judgment debt^ and may, like any other 
debt, be barred by a bankrupt certificate. 
In aid of this construction, Hintnan v. 
Taylor 2dj of Conn. 357 has been cited, as 
conclusive authority. The point deter- 
mined in that case is, that as the proscou< 
trix was a minor, and as the suit was a 
civil suit, and not criminal, it should have 
been by procien amy or guardian. From 
fills authority it has been urged that a 
judgment in bastardy, is but a judgment 
in a civil ttitt, and therefore is a Ssbt of 
record — a judgment debt — a debt within 
the meaning of that term, as used in the 
Act of Congress. To the full extent of 
that case, its authority will not be doubt- 
ed, bat it will be readily perceived that 
the authority of that case reaches only to 
the forms of the law. It was not decided 
that the maintenance of an illegitimate 
child is itself a debt, but the process of 
en forcing this maintenance upon the pu- 
tative father, is regulated by statute, and 
the process in its form must be dvil. It 
may be quite otherwise, in different 
States, for there, as here, the form of the 
proceeding would be regulated by stat- 
ute, la the present case, it will be too 
much to say, tnat the Court is bound by 
the formula — the dress — the garb it wears, 
when it comes here for justice. We must 
look at the nature of the liability — the 
original cause of action. One of the learn- 
ed judges, in that case said, "These 
cases proceed manifestly on the ground, 
that not the form of proceeding, but the 
end of the suit, is to be regarded in the 
ascertainment of its real character. The 
court is not influenced by the superficies, 
but endeavors to penetrate to the core." 
This language was appropriate and ex- 
ceedingly adapted to the matter in hand. 
It is deemed equally adapted to the pres- 
ent question. The counsel argue, that 
this is now a judgment debt ; it is in its 
drapery, but in its substance it cannot be 
called a debt. To support a natural child, 
is a dttty^ but is not a debt in the sense of 
the common Ictw, or the statute of bank- 
ruptcy. 



A child born in lawful wedlock, hat 
a right to claim of its father, protection^ 
support, and education^ and these are ali 
dutiesy in their nature and essence similar 
to the duty which the natural father owei 
his illigitimate child, yet it eannot be ad* 
mitted that these duties would be avoid- 
ed or discharged by a decree in bankrupt- 
cy. They are not proveable under a com- 
mission in bankruptcy. The father, hav- 
ing obtained a certificate of discharge 
under the Bankrupt Act, could never plead 
that discharge and avoid the duty to pro- 
tecty support^ and educate his child Dom 
in lawful wedlock, because those duties 
mt not debts within the meaning of the 
Act. The same reasons apply to this 
case. 

So far as forms are concerned, it was de- 
cided in Atcherson, vs. Everett, being an 
action of debt on the Statute 2. Qeo. 2, ch. 
24, against bribery, that it was a civil suit 
for the penalty attached to that crime. 

The form of action adopted in this case, 
to enforce the right, was civil, but the 
cause of action itself, no one can pretend, 
was debt. The definitions of that term, 
given in the books of law, are most of them, 
definitions of the action of debt, rather than 
debt itself. Applymg the significate lan- 
guage above quoted to in this case, we 
niay see that the rights of the parties are 
not to be '^ influenced by the superficies,^' 
but we must look into the nature of the 
claim. To show that the petitioner seeks 
a construction not warranted by the prac- 
tice of the Courts in Connecticut, we must 
look to the termination of the proceedings 
in a bastardy case. When a debtor ia 
committed to jail, for ^kdtbt^ be may avail 
himself of the poor debtor's oath and go free, 
but when committed on a bastardy proof, 
he cannot take the poor debtors' oath. If 
the counsel claim this to be a debt because 
the suit is dvil, then this claim is more 
than over balanced by the experience 
which is universal, that when committed, 
he cannot swear out of jail. There has 
been no diversity of opinion in regard to 
that proposition. 

3^ Objection. John Francis, the father 
of Harriet, interposes another record, from 
which it appears that a judgment has been 
recovered, for seduction, and that record 
constitutes the foundation of the dd objec. 
tion. The arguments are much the same^ 
as "wexe urged on the laeond objeotion^ 
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though with much more apparent confi- 
dence. 

If the judgment only, is to he inspected 
and the original cause of action can he ex- 
cluded from consideration, then this would 
he a debt, and no further doubt could re- 
main, hut we have no rule which prohibits 
the inspection of the tohole record. Tak- 
ing the record as it is, displaying the cause 
of action, and the nature of the injury, 
there was no such debt due John Francis 
as the statute contemplates. Suppose this 
claim had not passed through the forms 
established in such a case. Suppose no 
action had been brought by John Francis, 
prior to the filing of the petition, nevertl)§- 
less, the claim — theinjuiy was there— the 
liability was resting on, and against Cot- 
tan, but it was not a debt in any sense. 
It was an injury — a wrong — trespass and 
an action of trespass on the case is the 
<' superficies" thrown around it, only for 
the purpose of giving it shape and form, 
not to change the nature of the wrong, for 
that is, and alwas will be, seduction. To 
place the matter in its true light, the peti 
tioner comes here saying, << I have seduced, 
by my promises and my arts, a young and 
confiding female — ^have robbed her of vir 
tune and character — I confess the wrong, 
but will have my discharge from this debt 
by being declared a bankrupt. In the 
lultory of every Bankrupt law, no such 
claim was ever sustained. There is no 
precedent for any construction ever given 
to the word debt, used in the bankrupt act, 
as the petitioner claims. We might as 
well contend, that assault and battery 
with intent to kill — slander— libel— K)r bur 
ning another man^s house, were debts, 
Each and all those wrongs, by process of 
law may be put int.o judgment. 

So also in a vast variety of cases, whera 
a penalty is forfeited by «tatute, and the 
action of debt may be maintained for that 
penalty; or by action on the Satute, which 
is equally a civil action. — In the case of 
horse stealing — and other larceny^ iieble 
the value of the goods stolen is forfeited 
•to the owner. So in case of forgery, the 
party injured may recover double damages, 
and the action of debt may be brought to 
enforce the penalty. — The statement may 
embrace the numerous cases where fines 
are imposed on the conviction of crimes. 
If the state should be desirous after con- 
victioti of seeming the payment of a fine 



thus imposed, there can be the objection to 
the action of debt, upon which property 
may be attached and the execution levied. 
It will follow from the suggestions, that 
all these forfeitures and penalties, are debts 
within the provisions of the bankrupt act, 
to be discharged by the certificate, if the 
petitioner's claim be well founded. 

Misprision of Treason, Manslaughter, 
and bribery have attached to their com- 
mission, a fine of 8 1000. Sending a chal* 
lenge$3000. Assault and Battery •1000, 
&c. According to the claim of the peti- 
tioner, in all these cases, and a vast va- 
riety of others, the State would become a 
creditor, and the criminal a debtor. As- 
suming these new titles, the offender might, 
were the bankrupt law in existence, march 
into Court with his petition, and rid him* 
self of the penalties of crime, aa well as 
his contracts. 

Standing as this case does without pre- 
cedent, the Court will adopt that construc- 
tion which shall not encourage evil and 
crime, but promote virtue ; and protect in- 
nocence. 

The 2d and Sd objections are sufiicient 
causes shown against decreeing Samuel S. 
Cotton to be a bankrapt. 

Decree denied and petitioned dismissed.' 



MOOT POIVT*. 

Statute of lAmtatiom. 

Samuel Owen, Esq., — ^Dear Sir, 

1 have noticed in the last number of 
the Lefcal Observer, an answer to the 
question in the case of Williamson, con- 
cerning the operation of the statute of 
limitations, and as 1 had given some at- 
tention to the subject and had been in- 
clined to adopt a different conclusion, I 
take the liberty of submitting a few ob- 
servations on an opposite view of thai 
case. 

The question is, whether the statute 
began to run on'tbe settlement of accoonts 
or at the time the £150 was paid. 

It has been admitted that the statute 
does not run until the party can legally 
aue., »r the breach of duty occun. I^oir 
the agents may have paid over to the aft- 
signee, Williajnson, all the mcmies which 
they had ^collected, and relied upon his 
FQceiji^ W wifitfiMBf Williamton may have 
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retaioed the sum in accounting to the bank- 
rupt estate • his release should indemnify 
them for all monies paid — but 1 cannot 
suppose it to be their duty to watch his 
conduct io accounting to the estate and 
they could not recover against him, for his 
failure to account correctly, his liability 
would be only to indemnify them for mo- 
nies they should be compelled to pay on 
account of his default, thus I think they 
had no legal cause of action until they 
were comptUed to pay for him. 

But admitting the cause of action 
arose upon the settlement of William- 
son^s account with the bankrupt estate. 
By the general rules the statute would 
operate to bar all claims, either against 
Williamson or his agents from the lapse 
of time. But here comes in an express 
provision of law which suspends the op- 
eration of the statute in bankrupt cases ; 
or if we consider the proceedings in bank- 
ruptcy as yet pending, the result is the 
same; the whole settlement although it 
took place over ten years ago, is reexam- 
ined and the accounts reviewed, and here 
is found a deficiency of £\Q0 in William- 
son's accounts which his agents, probably 
the only persons within the jurisdiction 
who were connected with the transaction, 
have been compelled to pay. Now I 
suppose that if the settlement has been 
reviewed and has been thus revived, the 
claim against Williamson must be consid- 
ered as revived with it, for they both 
grow out of the same account. Would it 
not be unjust, nay, absurd, to hold in a 
suit by the agents against Williamson, 
(who is bound to indemnify them) that 
this account was dead four years ago, 
which, was alive last year for the purpose 
of compelling them to pay lor his default. 

Again, if we should treat this case as 
one of fraudulent concealment, I have 
seen bo case or authority which has gone 
•0 far as to say, that a replication of the 
fraudulent concealment would not lie good, 
Chittj, indeed, says it is doubtful ; but 
doubts affirm nothing, (see Granger v. 
George 5 Bar. and C. 149 ; WhalUy v. 
Wkallev, 3 Bligh. R. 2). This last case 
shows that the agents might prevent Wil- 
liamson by injunction from pleading the 
statute of limitations. 

For the purpose of showing that the 
statute is not inflexibly applied to all 
caa«B which might be fairly construed to 



be within it, I refer to 2 Saund R. 67, 
where it is said that the statute contem* 
plated only such actions as frequently 
occur, and a case is cited from Button's 
R. where it had been adjudged that an 
action de rationibile parte bonorum, al- 
though in its nature merely an action of 
detinue (which was expressly limited by 
statute) was not within the statute, be- 
cause it was an action which seldom hap- 
pens. 

In this case of Williamson none of the 
reasons upon which the statue is founded 
can be said to apply ; the agents cannot 
be said to have slept upon their rights 
until they had a right to sue. The evi- 
dence of their payment of the iSlOO is 
recent, and repels the presumption of 
payment 

This view does not, I admit (from the 
want of authorities on the subject), lead 
to a conviction that the law is clear in fsi- 
vor of the right to sue Williamson, but I 
think it shows that his case would raise 
an interesting question for decision, and 
that it would be safer for him to remain 
without the jurisdiction of the English 
Court. M. 



msLCtmt&nn e^sbms. 



Rolls eoQrt, 

Before Lord Landale, Master of the 
Rolls. 

Flint v. Huqhes— /une 7, 1843. 

WILL, CONBTlTUTlGir OF.— BE(|USST VOID TOWL 
UMOETAIKTV. 

A, by his will, bequeaihed M his property to his 
daughter for life, and after her death, directed 
that whatever she could transfer should go to 
her daughters: Held, that the latter gift was 
void for uncertainty. 

This suit was instituted for the purpose 
of determining the rights of the parties 
under the will of Thomas Bish, the tes- 
tator in the pleadings named, which was 
dated the 1 1th of November, 1842, and 
by which the testator, after giving certain 
pecuniary legacies of small amount, be- 
queathed as follows : — '' After this, I be- 
queath every thing I may die possessed 
of to my dearly beloved daughter, Fran- 
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ces Elizabeth, married to the Rev. Robert 
Hodgson Fowler, of Southwell, Notts, 
for her own use during her natural life, 
and whatever she can transfer to go to 
her daughters — Frances, wife of the Rev, 
Charles Ramsay Flint, and to Mary Fow- 
ler, spinster ; and I name my daughter, 
Frances Elizabeth Fowler, executrix, to 
act in concert with the Rev. Charles Ram- 
say Flint, of Bilsthorpe, Nottinghamshire, 
and Richard Hughes, jun., of Lawrence 
Pountruey Hill, tea dealer, my exectors." 
The Bill was filed by the Rev. Mr. Flint 
and his wife, and Mary Fowler, the other 
grand'-daughter of the testator, against 
Mr. Hughes and the Rev. Mr. Fowler 
and his wife ; and after stating the death 
of the testator in December, 1842, the 
proof of the will by the defendants, 
Hughes and Frances Fowler, and that 
the testator died possessed of real as well 
as personal estate, prayed that the usual 
accounts of the testator's personal estate 
might be taken, and that the surplus of 
such estate, after satisfaction to the testa- 
tor's debts, funeral and testamentary ex- 
penses, might be invested for the benefit 
of the defendant, Frances Elizabeth Fow- 
ler, and the plaintiffs, Frances Flint and 
Mary Fowler, according to their respec- 
tive rights and interests under the will ; 
and that an account might also be taken of 
the real estates of which the testator died 
possessed, and tliat the rights and inter- 
ests of the plaintiffs, Frances Flint and 
Mary Fowler, and of the defendant, Fran- 
ces Elizabeth Fowler, therein might be 
declared. To this Bill the defendants, 
Robert Hodgson Fowler and wife, filed 
a general demurrer for want of equity, 
which now came on for argument. 

Kindersley and MaHm^ in support of the 
demurer, contended that it was impossible 
to give effect to p. bequest so vague as that 
in favor of the grand-daughters in this 
case, and that as such bequest must be 
declared void for uncertainty, the whole 
of the testator's property vested in his 
daughter, Mrs. Fowler. 

Pembertorij Leigh and Bacon^ contra, 
urged that the Testator having given an 
estate for life only to his daughter, the 
beneficial interest in the property subject 
to that estate must be considered as vest- 
ed in the plaintiffs, Francis Flint and 
Mary Fowler, and that the ams of put- 



ting a different construction upon the will 
was thrown upon the defendants. 

The Master op the Rolls, after read- 
ing the passage in the will before set forth, 
said that it appeared to be a recommenda- 
tory trust claimed as a gift. It did not 
appear from the words of the will, nor 
could he find out what was to go to Mrs. 
Fowler's daughter, or by what act it was 
to go. He could not find out what the 
Testator meant to give, and he thought 
the clause was void for uncertainty. 

Demurrer allowed. 



In tlie <imeen*s Bcnelu 

Before the Right Honorable Lord Den- 
man, C. Jr, and Judges Patteson 
Williams, Coleridge and Wightman, 

Roberts v. Roberts. 

MALICIOUS PROSECUTION — PBOBABL CAUSE 

In an action for a malicious proaecntion, the de^ 
claration stated that the defendant had charged 
the plaintiff, who washis wife*s maid, with felo- 
ny. The proof given to support this alle^tion, 
was the production of an information which al- 
led^ed circumstances of suspicion against the 
plaintiff, and stated that the defendant haFio^ 
shewn good cause to suspect that she had taken 
away from his wife's room a certain parcel, did 
suspect that she had taken it,&c.,&c.: Held^ that 
this infdrmation sufficiently supported the de- 
claration, and was properly left to the considj 
eralion of the jury, on the question whether in 
fact the defendant had probable cause 

This was an action for a malicious pro- 
secution, tried hefore Mr. Justice Wil- 
liams at Denbigh, when a verdict was 
given for the plaintiffs. Damages If. 
The declaration stated that the defendant 

went before one Edwards, Esquire, 

one of the Justices of Denbighshire, and 
maliciously and without reasonable or 
probable cause, charged the plaintiff, who 
was his wife's maid, with feloniously 
stealing a gold watch, chain and key of 
the plaintiff ^s, whereon the justice grant- 
ed his warrant, &c. The defendant plea- 
ded not guilty. At the trial of the cause, 
the information on which the prosecution 
took place was produced in evidence, 
when it appeared to be in this form : that 
on the 27th September, the complainant *s 
wife accidentally left a parcel in her 
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maid's room, containing a gold watch, 
chain and key, and that the same was 
lost, and that the plaintiff left her service 
without any justifiable cause, and the de- 
fendant having just and reasonable cause 
of suspicion, did suspect that the plaintiff 
had taken away the said parcel, &c. On 
this it was objected that the information 
did not contain any charge of felony, so 
as to support the allegation in the declara- 
tion. The learned judge, however, held 
that there was no variance, and left the 
information to be considered by the jury 
on the question whether in fact the de- 
fendant had probable cause for the prose- 
cution. 

Mr. Weliby now moved to set aside 
that verdict on the ground of a variance 
between the declaration and the proof. 
There was no distinct charge of felony 
in this information ; it was a mere state- 
ment of a. cause of suspicion, yet it was 
admitted, as a proof of an allegation that 
a charge of felony had been made. Tem- 
pest V. Chambers, 1 Stark, 67, shews that 
this variance is fatal. There, in an ac- 
tion of this kind, an allegation, that a 
charge of felony had been made, was held 
not to be supported by proof of a charge 
of tortioas conversion, upon which a war- 
rant for a felony was improvidently foun- 
ded. The learned Judge here left to the 
jury the question of want of probable 
cause, and told them that both malice and 
want of probable cause must be proved 
in order to entitle the plaintiff to recover, 
and admitted the information as proof of 
probable cause. In Leigh v. Webb, 3 
Esp. 142, where the declaration was the 
same as in the present case, the plaintiff 
was nonsuited, though the information 
there stated that the plaintiff was charged 
on suspicion of felony, having in his pos 
session, &c. 

Per Cur. The judge thought that there 
was not a want of probable cause, and 
the jury thought so too. The information 
was sufficient to shew that. The case 
was rightly left to the jury. 

Rule refused. 



In a case Tickler. Janes^ihe plaintiff's 
counsel commenced his address to the 
court as follows: "Tickle, my client, 
sir—" « Tickle her yourself," replied 
the learned judge. 



In tbe Sxckeqaer. 

Before '.he Right Hon. Lord Abinger, C. 
B., and Barons Parke, Alderson, Gur- 
ney and Rolfe. 

Stockman v. Parr-^ June 15, 1843. 

BILI. or SXCHANGB—NOTICB OF DISHONOR. 

Notice of the dishonor of a Bill of Ezchanp^, de, 
scribing^ the bill as <* the undermeDtioned debt/' 
and stating an amount at the foot of the letter- 
which included the sum for which the bill was 
drawn, and the notarial charges is sufficient no- 
tice of dishonor. 

Mr. H. Hill moved for a rule nin to 
set aside the verdict for the plaintiff, and 
for a new trial. The action was by the 
indorsee, against the drawer of a Bill of 
Exchange for iS53, payable three months 
after date, and dated the 19th December. 
Plea, denying the notiec of dishonor. 
The notice of dishonor was an attorney's 
letter, which was regular as to the time 
of sending, hut inaccueate in language. 
It stated that the writers were instructed 
by H. Stockman, to apply for payment 
of the undermentioned debt, and that in 
case of noncompliance, legal proceedings 
would be commenced to enforce the pay- 
ment. At the foot of the letter, the debt 
was described to be <' £53 6$. due on your 
dishonored note, dated 1 9th December 
last ; 5». costs for letter." The question 
was whether this was sufficient to satisfy 
the rule of law^ laid down by Abbotty G. 
J., in Harsley v. Case, 4 B. and C. 339, 
that the language used must be such as 
to convey notice to the party what the 
Bill is, and that payment of it had been 
refused by the acceptor. Here the lan- 
guage is inaccurate, as to the name of the 
Bill and the amount. It is merely stated 
to be dated the 19th December last. That 
is the only thing which renders it identi- 
cal. 

Parke, B. — The case of Skelton v. 
Braiihwait, 9 M. and W. 436, is one in 
point, as shewing that it is for the defen- 
dant to prove by evidence that there is 
some other bill to which the notice ap- 
plies. 

Mr. H. Htll — That was a case in which 
the only misdescription was calling a 
Bill of Exchequer a draft. Every Bill 
of Exchequer is a draft. In Beauchamp 
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V. Cashy Dow. and R. N. P. C. 3, cited 
in argument in 1 M. and 6. 79, Abbott, 
C. J., held that notice stating the bill to 
have been drawn by the party, when in 
fact he was only an indorsee, was insuf- 
ficient, and yet every indorsement is, in 
strictness, a new drawing of the Bill. 

Parke J B. — In this case there is no 
misdescription. The amount is not mis- 
described. The letter gives the date of 
the bill, and the amount due upon it, and 
that was explained at the trial as £53, the 
amount of the bill, and 6$. 6d. notarial 
charges. 

Mr. H. iJi//.— That is not the sum of 
money due on the Bill. 

Lord Abinger, C. B. — There is enough 
to go to the jury, that the instrument 
mentioned in the notice of dishonor, is 
the Bill declared on. 

Rule refused. 



POINTS OF GENERAL INTEREST. 

MARRIAGE SETTLEHENT. 

In a marriage settlement was made a 
clause, providing that it should and might 
be lawful for the Trustees or Trustee for 
the time being, and they were thereby 
required, at any time or times after the 
solemnization of the marriage during the 
life of the intended wife, at her request, 
to be certified in writing under her hand, 
to advance or lend to the intended hus- 
band at interest, on the security of his 
bond, out of the trust monies thereby 
settled as specified, any sum not exceed- 
ing £200. It was also provided, that the 
trustees should not be obliged to call in 
the money which should be so lent, un- 
less required by the wife so to do. The 
marriage having taken place, the hus- 
band was shortly afterwards arrested and 
took the benefit of the Insolvent Debtors' 
Act. In the following year, the wife ap- 
plied in writing to the trustee, to advance 
i^O, part of the trust fund, to the hus- 
band on the security of his bond, accord- 
ing to the provisions of the settlement, 
and the trustee refused. Sir Knight 
Bruccj V. C, supported his refusal. 
'^ When the marriage took place the hus- 
band had not taken the benefit of the In- 



solvent Debtors' Act. Subsequently he 
did so, and then his application was made 
to the trustees. I am of opinion that so 
total a change took place in the circum- 
stances and position of the husband as 
that the clause in question became so 
longer applicable to him, that it ceased 
therefore to have any effect, and conse- 
quently that the trustee did his duty when 
he refused to lend the money. In ex- 
pressing this opinion, I allude' to the eir- 
cumstance, not merely of the husband's 
insolvency, but that being a prisoner for 
debt, he took the benefit of the Insolvent 
Debtor's Act. "(a.) Boss v. Godsai^ 1 
Yo. and Col. N. C, 617. 



It is a fact well known that many men 
of very humble origin, have attained the 
highest honors in the profession of the 
law. Lord Tenterden was the son of a 
hair-dresser ; Sir John Leach was a cleric 
to an architect ; Lord Gifibrd was a law- 
yer's clerk, and Sir Edward Sugden, the 
present Chancellor of Ireland, is the son 
of a hair-dresser (though he is a toryand 
not a wig). Sugden's first introduction 
to the profession was an engagement to 
a Mr. Groom, a conveyancer, as a elcrk at 
a very low salary. While he was with 
this gentleman he wrote a tbeatncal work 
of no inconsiderable merit, but Mr. Groooi 
dissuaded him from indulging his taste in 
that department of authorship — ^assuring 
him, in the most kind and confident man- 
ner, that the law was his forte, and that 
if he stuck to it, he would rise to the 
greatest eminence. 



Fashion Sake. — Lord Mansfield be- 
ing willing to save a man who had stolen 
a watch, directed the jury to bring it in^ 
value ten pence. 

^^ Ten pence! my lord," said the pm- 
secutor, " why the very fashion of it cost 
fifty shillings." '< Perhaps so," replied 
his lordship, ^< but we are not to hang a 
man for fashion sake." 



(a ) By the English Insolveat Debtors* Act, 
the ]ier80D only of the debtor it free; his fatiire 
effectn are liable to the payment of hb dehta-^ED. 
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PUBCHASEl Op REVERSIONARV 
INTERESTS. 

It seems to be well settled in equity 
that the parchaser of a reversioiiaiy inter- 
est is under an obligation to prove diat he 
S'ave fi]dl value for the purchase, {Oauh 
and V. DeFartOj 17 Ves. 20 ; EUnchsfnan 
V- Smith 3 Rues. 433). 

And in estimating the Value of a re- 
versionary interest, subject to some con- 
tingency, it must be proved that too gnsat 
a deduction is not made for the con- 
tingency; and sales of reversions de- 
pending on contingencies have therefore 
been set aside. Thus in Bamardiston v. 
Livgood (2 Atk. 133), the contingency on 
which the reversion depended, was the 
death of Sir Samuel Barnardiston, without 
issue male. A similar contingency exist- 
ed in the case of Bowes v. Beajfs.'^ Ves. 
and B. 117.) In that case Sir William 
Grant M. R, said, ** whether any individ- 
ual will marry and have issue is an event 
not easily reduceable to calculation ] but 
a man in such a state of health as George 
Bowes is described to have been was not 
according to ordinary probabilities, likely 
to have children. The Court has not 
held that, a bargain depending on a con- 
tingency is wholly out of its reach. Lord 
Ardglasse v. Musckamp, (11 Vem. 237.) 
Wiseman v. Beake, (2 Vem, !2l.),and 
Bamardisian v. Livgood^ (2 Atk. 133.) 
were cases in which death without issue 
male, was the contingency upon which 
the lender or purchaser was to reap the 
stipulated advantage: yet the uncertainty 
of such a risk did not prevent the Court 
setting aside the bargain in each of these 
cases. 

In Baker v. Bent^ the reversion depen- 
ded upon the contingency of the tenant 
for life, who was sixty three years of age, 
and a batchelor, dying without issue: 
the purchaser had deducted .one half for 
the contingency. Sir John Leach, M. R., 
adopted that principle, and nefened it to 
the Master to compate the value on that 
basis, 

48 



In a late case, the principle of setting 
aside those purchases has been carried 
farther than in any preceeding case* A 
person of the name of Crook^ a Cluakeri 
purchased, at a gosa under value^ a revise 
ionary interest of a person named Addis, 
who was at that time of the age of thirty- 
eight, of a reckless, improvident, and aban- 
doned character, and in a state of destitu^ 
tion, and afterwards transported for felony. 
One Gostling had notice of the invalidity 
of the contract^ but ten years afterwards 
he purchased the reversion of Crook, pay- 
ing to Crook the full value. Addis, whose 
term of transportation had expired, and 
who was then in the workhouse, joined 
in the conveyance and confirmed the sale ; 
Crook having doled out some small sums 
to him to obtain his concurrence ; Lord 
Langdale^ M. R., set the sale of Gostling 
aside, and decreed a reconveyance on 
repayment of the consideraticm given by 
Crook to Addis in the trUnsaction. <<The 
question in the cause Is," said his Lord- 
ship.^* whether Mr. Gostling took the re- 
quisite means of makiug a safe and prop* 
er pnrchase, and it is very extraordmary 
that knpwbg, as he did, that the purchase 
of Crook was voidable by reason of the 
fraud which Crook has practised, he 
should contract with Crook alone, not 
only for the interest which Crook profess- 
ed to have purchased, but also for the 
acts which were required to be done by 
Addis, for the purpofse of acquiring the 
title which Gostling desired to have. — 
Addis was a person destitute, and pecu- 
liarly liable to be imposed on. Crook 
was a person not only capable of practise 
ing a fraud, but who actually had prac^ 
tised a fraud in this very matter, and yet 
Gostling, wanting an act to be done by 
Addis, and knowing the fraud already 
practised by Crook, engaged Crook to 
procure from Addis the further acts wbicfa 
was required to be done. • # ♦ 
Whatever consideration Gostling paid, 
seeing that it all moved to Crook, and no 
part of it to Addis, except through the 
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means of Crook, ram of opinion that by 
Buch dealing as this, Gostliug could not 
place himself in a better situation than 
Crook stood, and that by the whole traps- 
action, notwithstanding his payments, He 
subjected himself, as towards Addis, to 
the same responsibility to vrhich Crook 
was already subject." The conveyance 
was decreed to be fraudulent and void 
against plaintiff, and upon payment of all 
sums by plaintiff, of all sums paid by 
Crook for the reversionary interest a re- 
conveyance was directed and an account 
was ordered to be taken of the rents, of 
monies paid, and of lasting improvements 
— Addis V. Campbell^ 4 Bea. 401. 



SPECIFIC PERFORMANCE 

OF BUILDING CONTRACT. 

Some difficulty arises on the cases 
whether a Court of Equity will decree 
the specific performance of an agreement 
to build. In Pembroke v. Thorpe, 3 Swant. 
437, n., specific performance of a contract 
to build a house, was decreed by Lord 
Hardwicke. In the case of Mosely v. 
Virgin^ 3 Ves. 184, a bill of this nature 
was dismissed ; but the Court said, " If 
the transaction and agreemect to build is 
in its nature defined, perhaps there would 
not be much difficulty to decree specific 
performance." In the case of Franklin 
V. Tatonj 5 Madd. 469, specific perfor- 
mance of an agreement of this, nature 
vma decreed, but the decree was unop- 
posed. 

On the other hand, in Evrington v. Ag- 
nealetfj 2 Bro. C. C. 342, the Court de- 
clined to order specific performance, be- 
cause money was an adequate compensa- 
tion ; and in Luccls v. Camerfordj 2 Bro. 
C. C. 166, 1 Ves. Junr. 256, and 8 Sim. 
499, Lord TYiurlou) said, there could not 
be a decree to rebuild, as he could no 
more undertake the conduct of a rebuild- 
ing, than of repairs. 

In a recent English case the Great 
Western Railway entered into a treaty 
with Mr. Storer, on condition of his aban- 
doning his opposition to one of their bills 
to construct, and forever thereafter main« 
tain, one neat archway, sufficient to per- 
mit a loaded carriage of hay to past under 



the archway, at such place as the plain- 
tiff, his heirs and assigns, should think 
most convenient in his pleasure ground. 
On a Bill being filed for specific perfor- 
mance of this agreement, Sir. K. Bmce, 
v. C, said, <' If the thing is reasonably 
possible, it must be done. The difficulty 
and expense of performing the contract 
do not necessarily form an objection. In 
a case, I think, of the Brighton Railway, 
before Lord Cottenham, it was shewn that 
the expense of making a road would be 
very great and burdensome ; but his Lord- 
ship did not accede to the reasoning. I 
have no doubt that this work ought to be 
done : the only question is, whether it 
can be enforced on these pleadings ; but 
I am clear that under some shape of the 
pleadings, it can be enforced.'' The 
counsel for the defendant, then staled, 
^* that the directors being trustees, conld 
not consent to a decree ; but as the Vice 
Chancellor had intimated his opinion, the 
defendant would submit to such decree 
as the court might make." 

The Vice Chancell6r then said : " The 
couise of the argument, and the intima- 
tion of the defendant's counsel, render it 
unnecessary for me to give that further 
consideration to the authorities and points 
in difference, which, if the case were ad- 
versely contested I should have done* 
Consistently with the case of Flint v. 
Brandon, 8 Ves. 162, with which 1 agree, 
it is competent to this court to interfere 
to enforce the specific performance of a 
contract by a defendant to do defined work 
upon his property, in the performance of 
which the plaintiff has a material inter- 
est, and which is not capable of adequate 
carapensajtion in damages. The defen* 
dants having purchased land intersecting 
the plaintiff's land, contracted to make a 
communiration for carriages through the 
land thus acquired by them, for the plain- 
tiff, from one side to the other. The de- 
fendants have acquired property under 
that contract, and its performance is now 
resisted ; for what reason, it does not, on 
the pleadings, plainly appear. Damages 
would not be an adequate compensation. 
In. my opinion, the plaintiff has a right 
to specific performance, and it is compe- 
tent to this court to say that the work 
shall be properly done. The company 
seem to think that the court might deal 
more lenienty with them than a jury ; in 
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that they are probably right, for thiii 
would, possibly, be a case for very heavy 
damages. There is no difficulty in en- 
forciDg such a decree. The court has to 
order the thing to be done, and then it is 
a question capable of solution, whether 
the order has been obeyed. The com- 
pany is bound to perform the agreement ; 
but on the other hand, the plaintiff must 
give the company every facility for ma- 
king the approaches, and must put them, 
as I understand he undertakes to do, into 
possession of the land necessary for such 
approaches. Though this is not a judg- 
ment after all the deliberation which, un- 
der other circumstances, I should have 
bestowed on the case; yet my present 
opinion is clearly as I have dtatsd.^' Storer 
▼. 7^ Great We$tem Railway CompanUj 
2 Y. and C, N. S., 48. 



msTORi vjli, ovTtsTtrm of thb i. aiiv. 

Part V. 
Richard IL 

Br one of the first statutes passed in 
this reign, viz. 2 Rich. II., c. 4, various 
regulations were made with regard to the 
fiary, one of which authorized the im- 
pressing men by the king^s commission ; 
and all seamen deserting from the service 
forfeited double their wages, and were 
to be imprisoned for a year. 

By the 6 Rich. IL, st. I, c. 3, no mer- 
ehandize was allowed to be exported or 
imported except in British ships; and 
exporting gold or silver out of the realm 
was forbidden. Other acts were also 
passed, viz. the 6 Rich. II., c. 3, and 
14 Rich. II., c. 6 ; and thus commenced 
the first navigation laws of the kingdom. 

Persons were also restrained by 5 Rich. 
11., St. i, c. 2, from going abroad without 
the king's licence. 

By the 5 Rich. II. , st. 2, c. 4, a penalty 
was inflicted for non-attendance at Par- 
liament. 

Several enactments were made to lessen 
the power of the clergy and to repress 
the interference of the Court of Rome, 
amongst others the 3 Rich. IL, c. 5, pro- 
hibiting citations to Rome. The Arch- 
bishops of Canterbury and York thought 
it necessary to make protestations against 
these measures on behalf of themselves 



and the rest of the clergy. Notwith- 
standing this, the statute 16 Rich. IL, c^ 
5, prohibiting the purchase of bulls for 
the purpose of staying execution of judg- 
ments passed in the secular courts re- 
specting matters of an ecclesiastical na- 
ture. The practice of deputing a vicar, 
curate, or capellan, as they were called, 
to perform the duties of a church upon a 
very scanty salary, which had grown to a 
very great height in this reign, and had 
brought religion into disrepute, rendered 
it necessary to enact that the person so 
deputed should be adequately endowed. 

The statute 12 Rich. II., c. 3, was 
passed for the purpose of preventing va^ 
grancy. In order to effect this, it was 
enacted that labourers should not leave the 
hundred in which they dwelt without a 
letter-patent. Various games were also 
prohibited to them, as dice, quoits, cast- 
ing of the stone kails, tennis, and other 
games. 

Going armed^ except on certain occa- 
sions, was forbidden; bows and arrows, 
however, were permitted on Sundays and 



The practice of conveying land to nom- 
inal feoffees, which had been introduced 
by the ecclesiastics towards the end of 
the preceding reip^n, to the use of religiovs 
houses^ thus distinguishing between the 
possession and the use, by which the reli- 
gious house received the actual profits, 
while the seizin of the lands remained in the 
feoffee, was forbidden by a statute passed 
in the 5th year of this reign, cap. '55. It 
enacts that the lands which had been so 
purchased should be amortized by licence 
from the crown, or else be sold to private 
persons; and that for the future u^s 
should be subject to the statutes of mort- 
main and forfeiture like the lands them- 
selves. And that the purchasing large 
tracts of land adjoining to churches, and 
consecrating them by the name of church- 
yards, was within the words (arte et tn- 
genio) of the statute against mortmain, 

A remedy for words spoken against a 
peer, judge or other great officer of the 
realm by two statutes in this reign, was 
given by an action on the case. 

And spreading false news to make dis- 
cord between the king and the nobility, 
or concerning any great man of the realm, 
was punishable with fine and imprison . 
ment. 
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When about tbe reign of Edward IlL 
uses of land were introduced, and being 
totally discountenanced by the common 
law courts, were considered as fiduciary 
deposits and binding in conscience by the 
clergy, the separate jurUdiction of the 
chancery as a Court of Equity, began to 
be established. We find that in the 13th 
year of this reign the commons prayed 
that the Chancellor might make no order 
against the common law ; and on another 
occasion, that no one should appear be; 
fore the Chancellor where recovery was 
given by the common law. 

The first use of the writ otavbptBna in 
chancery is ascribed to John Waltham, 
who was Bishop of Salisbury, and Chan- 
eellor to Rich. II. By this writ the party 
was summoned to appear and answer such 
things as should be objected to against 
him, upon which a petition was lodged 
ascertaining the articles of complaint to 
which he was then compelled to answer. 

The 17 Rich. II., c. 16, authorized the 
chancellor to award damages to injured 
persons. 

It appears that this equitable jurisdic- 
tion of the Court of Chancery wss exer- 
cised among the Romans by their prae- 
tors. 

Tbe Cmart of Comtahle and Marihaiy 
by statute 13 Rich. II., c. 2, had cogni- 
zance of contracts and other matters touch- 
ing deeds of arms, and war, as well out 
of the realm as within it. An appeal from 
it lies immediately to the king in person. 

The Admiralty Courts had jurisdiction 
and power to try all maritime causes, be- 
ing such as arose wholly upon the sea 
And not within the precincts of any cx>un 
4ry. This was defined by 13 Rich. II., 
c. 3, and various other statutes in this 
reign. 

The Court of the Marshahea was for^ 
merlv before the steward and marshal of 
the king's house, and was instituted to 
administer justice between the king's do- 
mestic servants. It held all pleas of tres- 
pass where only one of the parties resi- 
ded within the verge of the court, and all 
contracts, covenants, and debts when both 
the parties resided within the verge of 
the court, which was by the 13 Rich. II. 
%Q extend to twelve miles round the king's 
place of residence. 

By the 21 Rich, II., c. 3, the bare pur 
|>Oie and intent of deposing or killfog the 



king, without any overt act to demonstrate 
it, was made high treason. This, how- 
ever, was entirely abolished in the first 
year of the succeeding reign, by a statute 
which recited, <^ that no man knew how 
he ought to hehave himself, to do, speak, 
or say, for doubt of such pains of trea- 
son ; and therefore it was accorded, that 
in no time to come any treason be judged, 
otherwise than was ordained by the sta- 
tute of king Edward 111.** 

It was formerlv allowable to every per- 
son dispeised, unless his entry was barred 
by his own neglect or other circumstap- 
ces, forcibly to enter j and take possession 
of lands said tenements, even with arms. 
Statutes were passed in this reign forbid- 
ding such proceedings, and by 5 Rich. IL^ 
St. l,c 8, and 15 Rich. II., c 2, such en- 
tries were punishable with imprisonment 
and ransom, at the king's will. 

In this reign, various enactments were 
made for the regulation of various officers 
of justice. Two statutes were passed, 
viz. the 8 Rich. 11., c. 2, and 20 Rich. 
II., c. 3, by which various enactments 
were made for the impartial administra- 
tion by the judges of assize. The false 
entry, raising any roll, or changing any 
verdict, was made punishable at the dis- 
cretion of the council. Mo man was to 
be justice of assize or goal delivery in bis 
own county. The time and manner of hold- 
ing the sessions, the qualifications of the 
Judges, and tbe matters over which they 
lad cognizance, were also prescribed. 

The appointment of Sheriffs^ and the 
time for which they were toTiold office, 
were also the subject of legislative en- 
actments by 1 Rich. 2. 

Pubhc nuisances were now, for the first 
time, the subject of legislative enactment 
Throwing o&l or other offensive things 
into the streeU and ditches, by the 12 
Rich. II., subjected the offender to a pen- 
altv of 40s. 

It was in this reign that Parliament 
enacted, that all above fifteen years of age 
were to pay by way of poll-tax, twelve 
pence each. In consequence of this a 
rebellion broke out, headed by Wat Ty- 
ler. 

In this reign also, the charter vras taken 
away from the city of London, and the 
courts of justice removed to York, be- 
cause the citizens refused the Idng £1000. 
These privileges he restored, however, on 
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rcccivingiS 10,000 and two golden crownB. 
Bills of Exchange were first used in 
138L Westminster Hall was built as it 
now stands. . 

In this reign, the Chancellor having 
had the firmness to withhold affixing the 
great seal to aome important grants, the 
king demanded the seal and sealed them 
himself. 

The title of Marquis was first created 
in this reign, in favor of the king's bro- 
ther, Robert de Vere, Marquis of Dublin. 
The manner of Richard's death in 
Pontefract castle is not known ; but the 
common story of his having been mur- 
dered by eight assassins, is not borne out 
by evidence. 



m CHANCERY. 



Before the Hon. Reuben H. Walworth, 
Chancellor of the State of New York. 

Mary HL Renwick v. Robert I. Ren- 
wick. — 21 November J 1843. 

plVOaCS A VINCULO M ATRIMONI-WIFB'S CHO- 
8BS Iir ACTION NOT BBDUCED INTO FOSSES' 
SIOir^pSRPETVAI* INJUNCTION AGAINST 
HOSBANDS-^DUTISlI OF TH« MASTCa— 
COltMlSSION TO EXAMINB WITNESSES. 



Where tli9 master has proceeded irregularly, 
or where it ia neceaaary (o examine other 
witneaaea upon the autiject matter of the refer- 

; ence, the proper courae ia to make a special ap* 
plication to the court, upon du« notice to the 
adverae party, for relief; hut if the only objec. 
tiou to the report is that the maater has formed 
an erroneous opinion upon the teatimony in the 
case, that i> a mere matter of argument upon 
tiie hearing of the cause, which &e court wiU 
correct if the maater be wrong. 

The maater has not the power to grant a certificate 
for a«general commission to examine witnesaes 
not named tfaereiq, exceht by conaent of all par- 
ties intereated, and who had appeared in the 
cauae ; to authorize the granting of a certificate 
for a commtasion, unleas by conaent, the party 
applyiog for it abould produce to the master an 
affidavit ahowing the names, reaidencea and ma* 
teriality of the witneaaes aougfat to be examined; 
so that if any of such witneMes were not credi- 
ble persons, or the adverae party wished to ex- 
amine other witneaaes to explain or rebut their 
teatimony, he might join in the commiasion and 
name witneaaes on hia part, or obtain a certifi* 
cate for a aeparate commission for that purpose 
at the.same time ; and like notice of the exam- 
ination of witneaaea under a commission in this 
state, upon a proceeding in the master's office, 
should W given aa was preacribed by the 78d 
rule of the court 



According to the intention of the legislature of 
this state (2 R. S. 146, § 46), where a marriage 
is dissolved on the ground of the adultery of the 
husband, without reference to the question of 
alimony, the wife is entitled not only to all her 
real estate discharged of the husband's life in- 
tei«st therein as tenant by the courtesy initiate, 
and her bedding and furniture, ft.c- left with her 
by her husband, but also all eho9e9 m aetunHj 
legacies and distributive righta not collected or 
reduced to possession by the husband, as would 
hmve belonnsd to her by survivorship if the mar- 
riage had been dissolved by hia death, at the 
time of making the decree. 
And the court will award a perpetual injunction 
restraining the husband and all others who may 
liave acquired anv right or intereat in auch pro- 
perty, or eho$es tn action under him since the 
commencement of the auit, from bringing or 
prosecuting any suit, or instituting any other 
proceedinga whatever, for recovering or obtain- 
ing the possession thereof, or of any nart thereof, 
or whereby the right or interest of die wife may 
be in any wise charged or impaired, or from in- 
termeddling therewith in any way whatever. 
It if not for Ae master to decide the question 
whether the husband, has or has not been guilty 
of the adultery charged in the bill ; he is merely 
to report ^ proofs with his opinion thereon, for 
the ultioiate decision of the court upon such 
proofej no exceptions could be filed to the re- 
port of «ttch a 



The bill in this case was filed for a di- 
Torce on account of the adultery of the 
husband. The defendant allowed the bill 
to be taken as confessed for Want of an 
answer; and the usual order of reference 
was made to a master in New York to 
take proof of the facts charged in the bill, 
and to report such proof to the court, with 
his opimon thereon. The witnesses lo 
prove the charge of adultery, resided in 
the county of Tompkins, and upon the 
certificate of the master, a commission 
was issued to a master residing at Ithica, 
to take the examination of the persons 
named in the master^s certificate, and such 
other persQps as should be produced be- 
fore such commissioner. Under this com- 
mission the complainant examined three 
witnesses not nam^d therein ; and of the 
examination of one of whom the defen- 
dant's solicitor had not received due no- 
tice. Upon the return of the commission 
the defendant's solicitor applied to the 
master for a new commission to take tes- 
timony to impeach the witnesses previ- 
ously examined, but furnished no names 
of witnesses, or any affidavit showing that 
the characters of any of those who had 
been examined under the commission, 
were bad. The master refused to grant a 
commission, or to delay his final report 
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He also reported the depositions of the 
three witnesses not named in the commis- 
sion as part of the testimony to establish 
the adultery charged in the complainant's 
Wll, although such depositions were ob- 
jected to by the complainant* tf solicitor. 
The cause was thereupon set down for 
hearing upon the bill taken as confessed 
and upon the mastei's report, and the de- 
fendant's solicitor applied for leave to ex- 
cept to the report, and set aside the depo- 
sition of the three witnesses as irregularly' 
taken, and that he might have further 
time to examine witnesses on his part ; 
but he produced no affidavit showing that 
there were any witnesses on his part whose 
testimony was material upon the question 
then pending before the court. 

The Chancellor decided that under the 
statute the master was not to decide the 
question whether the defendant had or 
had not been guilty of the adultery char- 
ged in the bill, but was merely to report 
the proofs with his opinion thereon for the 
ultimate decision of the court upon such 
proofs ; and that no exceptions, therefore, 
could be filed to the report in such a case ; 
that where the master had proceeded ir- 
regularly, or where it was necessary to 
examine other witnesses upon the subject 
matter of the reference, the proper course 
was to make a special application to the 
court, upon due notice to the adverse party 
for relief; but if the only objection to the 
report was that the master had formed an 
enoneous opinion upon the testimony in 
the case, that was a mere matter of argu- 
ment upon the hearing of the cause and 
would be corrected by the court if the 
opinion of the master was wrong. He 
also decided that the master could not 
^rant a certificate for a general commis- 
sion to examine witnesses not named there- 
in, except upon consent of all parties in- 
terested, and who had appeared in the 
cause; that to authorize the granting of 
the certificate for a commission, unless by 
consent, the party applying for it should 
produce to the master an affidavit showing 
the names, residences and materiality of 
the witnesses sought to be examined ; so 
that if any of such witnesses were not 
credible persons, or the adverse party wish- 
ed to examine other witnesses to explain 
or rebut their testimony, he might join in 
* the commission and name witnesses on 
his part| or obtain a certificate for a sepa- 



rate commission for that purpose at the 
same time ; and that the like notice of the 
examination of witnesses under a com* 
mission in this state, upon a proceding in 
the mastei^s office, should be given as was 
prescribed by the 73d rule of the court. 

The depositions of the three witnesses 
not named in the commission were order- 
ed to be suppressed ; and the cause was 
directed to be beard upon the testimony 
which had regularly been taken only, the 
comi^ainant's counsel not wishing to re- 
amine those witnesses. 

Mr. B. F. BuiUr and Mr. A. H. Dana^ 
for the complainant. 

Mr. W, & SearSj for the defendant 
The Chancellor. — The adultery of 
the defendant as aharged in the bill, Is 
fully established by the testimony of sev- 
eral witnesses. The divorce most there- 
fore be granted as prayed for ; and as no 
objection was made upon the bearing, to 
the giving the care and custody of the 
children who had not arrived at the age 
of twenty-one to the mother, their care 
and custody must be committed to bet 
until the further order of the court. In- 
deed, it IS charged in the bill, and admit- 
ted for the purpose of this suit, that the 
defendant several years since, abandoned 
his wife and family and has eoniributed 
nothing to their support, and that the com- 
plainant has provided for the support and 
education of ner children oat of the in- 
come which she has received from the 
estate of her father under his will. She 
is of course entitled to a decree for costs 
against the defendant. And her counsel 
also asks that the property which has 
been devised or bequeathed to her by her 
father, and the income thereof, may be 
decreed to belong to her, free from any 
claim of the defendant or his creditors or 
assignees thereon ; and that he may be per- 
petually enjoined from taking any pro- 
ceedings to reduce the same or any part 
thereof to his possession, or to change or 
impair her claim or title thereto, and from 
intermeddling therewith in any manner. 

At the common law the interest of the 
husband in the real estate of the wife on- 
ly continued during coverture, and there- 
fore if she was divorced a vinctthj she 
was entitled to her real estate iminediately 
in the same manner as if she had'survived 
her husband. And if the husband had 
aliened the same during the coverture, she 
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could bring her writ of cui ante divoriium 
to recover the land, (Fitz. Nat. Brev. 204, 
471 ; Coke LiU. 326). And although the 
husband has sold his interest which he 
has obtained by the marriage, in the real 
estate of the wife, or the same has been 
delivered over to a creditor of the husband 
on an extent, a divorce granted to the wife 
divested the title of the grantee or tenant 
by elegit, in the same manner as if the 
marriage had been dissolved by the death 
of the husband, [Barber v. Root^ 10 Mass. 
Rep. 260). So m relation to all rights 
and chost$ in action in which it was ne- 
cessary during the coverture that the suit 
to recover the same should be brought in 
the name of the husband and wife jointly, 
and where the right of action would sur- 
vive to the wife or her personal representa- 
tive in case the husband died first, the di- 
vorce of the wife for the misconduct of 
the husband must, upon the^ame princi- 
ple, belong to the wife, where the husband 
has not reduced the same to possession 
previous to the divorce ; in the same man- 
ner as if the coverture had been termina- 
ted by the death of the husband at the 
time the divorce was completed. And 
where the husband has forfeited all right 
to the wife's property by his wilful viola- 
tion of the marriage contract, it is per- 
fectly just and equitable that she should 
be permitted to retain for her own use, and 
for the education and support of the chil- 
dren of the marriage, if there are any, all 
the real and personal estate which belong 
ed to ber at the time of the marriage, <nr 
which has come to her by gift, devise or 
descent, from any of her relatives during 
Ihe coverture, and which the husband has 
not recovered and reduced to his actual 
possessbn previous to the commission of 
the offeilce for which the divorce is grant 
ed. (3ee Harnland v. Myers and Bloom, 
6 John., Ch. Rep. 178 ; Van Duzerv. Van 
Duzer^ 6 Paige's Rep. 368 ; Hakev, Fink, 
9 Watts' Rep. 336; OaUegov. GaUtgo's 
executor, 2 Brock. Rep. 285). The court 
of errors and appeals in the state of Mis- 
sissippi went further than this, in the case 
of Tewksbury v. Tewksbury (4 How. Rep. 
188), and dm^reed to the wife upon grant- 
ing a divorce, on accoimt of the adultery 
of the husband, a restoration of all the 
property which he had received by virtue 
of the marriage. 

The statute of this state gives to th<} 



wife upon the dissolution of the marriage 
on the ground of the adultery of the hus- 
band, as a matter of right and without 
reference to the question of alimony, all 
the real estate of which the husband is 
then seized in the right of his wife and of 
which she is the real owner, and also ai^ 
goods or things in action which were left 
with her by the husband, or were acquired 
by her own industry, or which were given 
to* her by devise or otherwise, or to which 
she is entitled by the decease of any of 
her relatives intestate, as her sole and ab- 
solute property, (2 R. S. 146, ^ 46). And 
the evident intention of the Legislature 
was not only to give to her such real es- 
tate discharged df the husband's life in- 
terest therein as tenant by the curtesy 
initiate, and her bedding and furniture 
&c. left with her by the husband^ but also 
all choses in action, legacies and distribu- 
tive rights not collected or reduced to 
possession by the husband as would have 
belonged to her by survivorship if the 
marriage had been disolved by his death 
at the time of making the decree. If 
this does not cover the whole property to 
which she was entitled under the will of 
her father except what the husband has 
received and spent, or has reduced to 
possession and transferred to a bona fide 
purchaser previous to the time of the com- 
mencement of this suit, she is entitled to 
whatever remains thereof to be applied 
to the support and education of such of 
the children of the marriage as are mi* 
nors. 

The decree will therefore declare her 
rights accordingly and award a perpetual 
injunction restjaining the defendant and 
all others who may have acquired any 
right or interest in such property or chosee 
in action under him since the commence- 
ment of this suit, from bringing or prose*> 
cuting any suit or instituting any other 
proceedings whatever for recovering or 
obtaining the possession thereof or of any 
part thereof, or whereby the right or in- 
terest of the complainant therein as above 
declared shall or may be in any wise 
charged or impaired, or from intermed- 
dling therewith in any way whatever. 



Very ridiculous— A Counsellor with a 
long pointed nose talking of filing a Bill, 
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Before the Hon. Lewis H. Sanqford, 
Assistant Vice Chancellor of the first 
Circuit. 

MoRRiR Ketchum and others v. Albert 
Hawks and others — September*4,5) 1843. 

JURISDICTION—CRBDIBILITT OF W1TNS89. 

Where an objection on the ground of jurisdic- 
tion is not taken, either by demurrer or plea, 
before the defendant enters into bis defence 
at lar^e, a Court of Equity baring general 
jurisdiction will exercise it ; but the same 
objection may be tak'en in an answer if the 
defendant ask the same benefit of defence 
as if he had demurred. 

A payee oi& note who indorses it, is in the ab- 
sence of an^r fraod on his part, a compe- 
tant witness in a suit ibr the recoreiy there- 
oC 

The facts of this case sufficiently ap- 
pear in his honor's adjudication, 

Mr. W. /. Sewtj for complainants. 

Mr. W. iSt/liiitan, for defendant Hawks* 

The Assistant Vice Chancellor: — 
The bill in this case shows that the com- 
plainants have a remedy at law, and it 
does not present any ground for the in- 
terference of this court. And if the ob*^ 
jection had been taken by the defendant 
Hawks at the propey time, I would glad- 
ly have sustained it. I say gladly, be- 
cause such a resort to the Court of Chance- 
ry, is not to be favored or encouraged. 

The old and well settled rule of the 
court is, that if the objection on the ground 
of jurisdiction is not taken either by de- 
murrer or plea, before the defendant enters 
into his defence at large^ the court having 
the general jurisdiction will exercise it. 
(2 DamelPs Ch. Pr. 34. Lube's PHnc. 
of Eq. PL 235. 242. p. 2. ch, 4. and id. 
32 ) This rule applies as well to cases 
which are within the common law juris- 
diction as to those which properly belong 
to the ecclesiastical, or the local equity 
courts. The Chancellor in Grandin v. Le 
Roify 2 Paige 509, and previously in Han^ 
ley V. Oamer, 4 Cowen 727, has estab- 
lished the rule emphatically in this court, 
with the modification, that the objection 
may be taken in the answer also. But when 
the defendant, relying upon this objection, 
foregoes the speedy and cheap defence by 
demurrer or plea and avails himself of the 
objection by an answer which necessarily 
goes iftto the whole merits of the contro- 1 



versy, he is bound to state the point spe- 
cifically and plainly. ( WiswelJ v. Price, 
3 Paige 313.) It has been decided thai 
the general clause sometimes inserted in 
answers, craving the same benefit as if 
the party had demurred or pleaded, will 
not suffice unless the ground of defence 
is specifically stated or pointed out. Here 
the defendant did not demur. In his an- 
swer, after stating his defence to the note 
in question, and answering most of the 
charges in the bill, he says, "that he is 
" informed and. believes and so states the 
'< fact to be, that if the said complainants 
"are the just and legal owners of the 
" said promissory note by an assignment 
" thereof from the said Thompson %l Co., 
" yet the said complainants have no equi- 
" table claim against this defendant {ow 
" the monies thereby secured to be paid 
^ that can be enforced in this court in the 
"name of the said complainants or other** 
" wise.'' 

This is said to be an objection to the 
jurisdiction of the court on the grouini 
that the complainants have a remedy tt 
law. If it were so kitended, it appears to 
me, to have been very blindly expressed* 
It seems more like a general issue to the 
bill, a traverse of the complainants' equi* 
table claim here or otherwise, as a matter 
of fact. In connexion with theavermeot 
of the failure of consideration just prece- 
ding, it is a mere.dem'ai of the complain- 
ants' right as holders of the note. 

If the pleader had added, that the de- 
fendant asked the benefit of defense fronv 
the allegation as if he had demurred to 
the bill, we might have inferred, or at 
least conjectured, that he was mtendinf^ 
to contest the jurisdiction of the edurt.-— 
But the clause which I have quoted,stand« 
without explanation, and I cannot give to 
it a force and direction which it clearly 
was not calculated to express to the oppo« 
site party. Where the defendant chooses 
to make an objection of this nature in his 
answer, it is due to fair dealing that he 
should state it frankly and openly, so that 
the complainant may know the defence 
relied upon, and that if he persists fn pFO« 
ceeding, it wiU be at the peril of being 
turned out of court with the accumulated 
costs, without having tested the merits of 
the controversy, k is not just for the de- 
fendant to express the objection in saeh % 
covert mode that the' complainant will be 
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likelj to overlook it, or iu such dubious 
langaage that it requires an argument to 
satisfy the Court that he really intended 
to raise that question. 1 must hold that 
the defendant has by his answer submitted 
himself to the jurisdiction of the court. 

It is also objected to the jurisdiction of 
the Vice Chaucellor of this circuit that 
the assignors of the note were not proper 
parties, and that there is no circumstance, 
save their residence here, which authori- 
zes the suit to be brought in this circuit. 

This objection is not raised at all in the 
answer. If it were, it is not well found- 
ed. The assignors are all proper parties, 
although perhaps not ne€e$$ary parties in 
this case. SloryU Eq. PL 318. §1057. 
1. DanielPs C&. Pr. 291. 2. 

The next point of enquiry is as to the 
competency of Seth C. Thompson as a 
witness. He was the payee of the note 
and transferred it to one, through whom 
i, came to the complainants. 

His transfer was a formal assignment, 
without covenant or promise : and there 
is no proof of any fraud or misrepresen- 
tation on bis part. Soulden v. Van Rent- 
selaety 9 Wend. 293, shows that he was a 
competent witnese. The case of Lolden 
y. Baket^ 1 Meicalf 193, was put on the 
ground that the defendant had procured a 
fraudulent endorsement of the note. 

The only remaining question in the 
ease is in regard to the defence to the note 
which is set up by Hawks. He relies 
upon a promise of Thompson when the 
note was given, to defend the title to the 
property for which the note was given. 
The proof of this promise is certainly 
positive, and it is equally certain that it is 
utterly inconsistent with many of the ac- 
knowledged facts in the case. One of 
these is the formal bill of sale of the pro- 
pert j*, in which Thompson is made to agree 
to give Hawks storage on the psemises of 
Beach and Westcott ; which instrument 
was drawn up at the request of Hawks, 
and which is silent as to any such agree- 
ment. Again, the only controversy as to 
title, as I am satisfied was between 
Thompson and Hawks. The latter had 
sold the property on an execution against 
Ford and Smith, and had already com- 
menced taking it away. Thompson claim- 
ed it by an order from Westcott and 
Beach, to whom Ford and Smith had as- 
signed it. Here was the dispute, and this 

48* 



was adjusted as Thompson says, and the 
bill of &ale corroborates it, by Thompson 
deducting 8125 from the value of the 
property, and taking Hawks' note for the 
bal lance at a year without interest. Fi- 
nally Thompson 8 wears point blank against 
Pierce in reference to this agreement to 
defend the title. And if it were proved, 
the case of Van Ostrand v. Reed^ I Wend. 
424, renders it very doubtful, whether 
the fact could be admitted in support of 
the evidence. 

If however Thompson had agreed to 
warrant the title of the property, or is to 
be deemed liable on his implied warranty 
on such a comprot^ise, the defence fails 
in establishing that there was a defect of 
title. I must lay out of view the suit in 
the Wayne Common Pleas, for the evi« 
dence does not connect it with this trans* 
action. 

Upon the testimony, I am satisfied that 
the title of Thompson was good. The 
facts were these : — Thompson had a judg* 
ment against Ford and Smith who had 
assigned this and other property to West- 
cott and Beach. The accounts between 
those firms were unsettled, and Smith 
claimed that the property assigned over- 
paid W. & B. about $300. Thompson 
arrested Smith on a process for fraud un* 
der the act to abolish imprisonment for 
debt, and to settle that proceeding. Beach 
of the firm of B. & Westcott, agreed to 
pay Thompson's judgment in the proper- 
ty in queston. The proceedings were 
.suspended a week, and Smith was told by 
the Judge that he was under arrest when 
he left. This was at Utica. All the par- 
ties except Thompson resided at Clyde, 
and the property was there. They all 
came directly to Clyde, and then Thomp- 
son, after obtaining a written order for 
the property from B. & W. on which thehr 
miller measured out the shorts to himi 
and after receiving the possession of the 
other property from Mr. Redfield who 
had been directed by Beach at Utica to 
deliver it to Thompson; found Hawks 
claiming the shorts under his Sheriff ^s 
sale and about taking them away. He 
then insisted on taking Smith back to 
Utica on the previours arrest, but it seems 
he did not proceed upon the arrest ; and 
immediately afterwards the bill of sale in 
question was made to Hawks and the 
note given. Beach and Westcott now 
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claim that they never parted with the 
' property, on the ground, I. that Beach 
alone could not transfer it for Smith's 
debt, and 2. that Thompson did not fulfil 
his part of the agreement As to the 
first, there can be no doubt of Beach's 
authority to transfer the property, under 
the circumstances which I have stated, and 
having once given the order to Thompson 
and delivered the j^roperty as already 
stated, they could not recall it As to the 
second ground, I am satisfied that Thomp- 
som did perform on his part and relin- 
quished his proceeding as well as his 
judgment against Smith. His insisting 
on the old arrest of Snuith, on finding the 
property held adversely by Hawks, was 
not of itself a breach of the contract. — 
And if it were, it is manifest that the 
breach was immediately waived, and 
Smith discharged, on that difficulty being 
overlooked. The fact that Beach and 
Westcott suffered Kedfield to deliver the 
horse and cart, and Hawks to take away 
the shorts out of their mill and from the 
custody of their miller, is strong evidence 
of their assent to the eompletion of the 
compromise agreed upon at Utica. 

The defence on the merits fails, and 
there must be a decree for the payment 
of the note, interest and costs of suit. — 
The defendant admits that he was called 
upon for payment and refused to pay. I 
think he should be charged with the costs. 



SUPREME COURT. 



Supreme Court of tbe State of Netv Torlc. 

Before the Hon. Samuel Nelson, C. J., 
and Judges Bronson and Cowen. 

Robert Woodbeck and Henry R. 
WooDBECK V. John Kellkr. 

ERROR TO MONTGOMERY, C. P. 

TRESPASS^PLEADING — RVIDENCB. 

In ft aiiit by K against W in a justice'* court in 
trespass, quare clausum fref^it, the defendants 
pleaded title, and an action was thereupon 
brought in the Common Picas. On the trial 
the plaintiflT, to prerent the defendants setting up 
title, gave in evidence the reconl of a former 
recovery by the plaintiff against the defendant 
It appeared by the Record in quesfon, that title 
to toe land could not properly come in question 
In that acdon. The Court of Common Pleas 



refused to strike the record out of the case, but 
submitted it to the jury as a matter of fact, for 
them to determine whether the title did come in 
question on the former trial. 

Heid, that the direction of the court below was 
wrong. 

When a defendant has not pleaded or g^ven notice 
of title in a justices court, he cannot be permit- 
ted to set it up on the trial upon appeal in the 
Common Pleas. 

Keller sued the two Woodbecks be- 
fore a justice in trespass quare clausum 
fregiL The defendants pleaded title, cind 
an action was thereupon brought in the 
Common Pleas. On the trial the plaint iff, 
for the purpose of barring the defendants 
from setting up title, gave in evidence the 
record of a former recovery in the j-ear 
1825, by the plaintiff against the defen- 
dant. Robert Woodbeck, in an action of 
trespass quare, S^c, which was commen* 
ced before a jusiice, in which the defen- 
dant pleaded the general issue, and gave 
notice that he would show the violation 
of an agreement by the plaintiff in not 
repairing the division fence between them, 
whereupon the defendant repaired it, which 
was the same trespass, &»c. After a judg- 
ment for the defendant before the Justice, 
the cause went to the Common Pleas by 
appeal, where the plaintiff recovered. It 
was proved that on the trial mentioned in 
that record, no paper title was inxxoducedy 
that it was a mere squabble for possession, 
and possession was the only point sub- 
mitted to the jury. The defendants ex- 
cepted to the opinion of the court in ad- 
mitting the record, and after the evidence 
on both sides was through, they moved 
to strike the record out of the case ; but 
the court refused, and submitted it to the 
jury as a matter of fact for them to decide, 
whether the title did come in question on 
the former trial ; telling them that if the 
title did come in question, the defendants 
were now precluded fiom selling up their 
title. Exceptions. Verdict and judgment 
for plaintiifs. The defendants now bring 
error. 

iV. Hill, Jr., for plainlifFs in error. 

S. Stevens, for defendants in eiTor. 

By the Court, Bronson, J. — The title 
to the land could not properly come in 
question in the former action. As .the de- 
fendant neither pleaded nor gave notice of 
title before-the Jusiice, he would not be 
permitted to set it up on the trial upon 
appeal in the Common Pleas, (Dewey v. 
BardioeU, 9 Wend. 65) ] and besides, the 
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title did not in fact come in question on 
that trial The court below was clearly 
wron^ upon this point, and the other ques- 
tions need not be examined. 

Judgment reversed. 



Bergh and Beroh v. PFEirrER and 

WiSSXAN. 

ERROR TO THE SUPERIOR COURT OF 
THE CITV OF NEW YORK. 

AUBITRATION — AWARD — E7IDBIVCE — PRAC- 
TICE. 

In a case referred to arbitration, it was agreed in 
the sabmisiiion th^t judj^ent shmitd be render- 
ed upon the award by the Superior Court of tfie 
city of New York : the arbitrator awariled that 
B and B should pay to P and W a certain sum 
of money, and that each party should withdravr 
their suit It a/ipeared that the parties conduct- 
ed their proceeding before the arbitrators in 
person, and that the witnesses on both sides 
were examined without beinz sworn ^ but no 
objection was made before tTie arbitrators to 
such mode of proceedinj^. Upon motion in the 
Superior Court upon affidavits of tliese facts, the 
court made an order vacating the award, and 
awarded co«ts to P. and W. 

Held, that the award should not have been vaca- 
ted, and order of the conrt below reversed. 

Where the order vacating an award w reversed, 
the proceedings are either to be remitted to the 
court from which they were removed to pro- 
ceerl thereon, or the Court of Review may pro? 
ceed after due notice to the party complaining 
of the award, to modify or confirm the same in 
I he same manner as if application f^r such pur* 
jpose had been originally made to such court. — 
(2 R S. 5i4. §20. 21.) 

Where Phiiotiflfs in Error desire an order of court 
confirming the award, but ihe s aiute requires a 
notice to the defendants in Error the proper 
course is torequire them o shew cause at a spe- 
cial term why the award should not be confirm- 
ed, and if no sufficient cause be then shown the 
Plaintiffs In Error will be entitled to perfect a 
judgment of reversal and a judgment in their fa- 
vor upon the award. (§9. 14. 15.) 

A CONTROVERSY having arisen between 
the parties in relation to the building of a 
ship, and cross actions having been com- 
menced, they entered into bonds submit- 
tir^ the whole matter to the arbitrament 
of two individuals, who had power to ap- 
point a third. It was agreed in the, sub- 
mission that judgment should be rendered 
upon the award of the Superior Court of 
the city of New York. The arbitrators 
awarded that Pfeiffer and Wissman should 
pay to Bergh and Bergh ♦iSlS; that 



each party should withdraw their suit, 
and pay their own expenses. Pfeiffer and 
Wissman made a motion in the Superior 
Court, upon certain affidavits and papers, 
to vacate the award pursuant to 2 R. S. 
543, ^10. The motion was opposed by 
Bergh and Bergh, and the court made an 
order vacating the award, and awarding 
costs to P and W, (^ 19). A judgment 
record containing all the affidavits and 
papers on both sides and the order of the 
court was made up and filed ; and Bergh 
and Bergh now bring error pursuant to 
^ 20 of the statute of arbitrations. 

C. Edwards^ for plaintiffs in error. 

jR B. Cutiing, for defendants in error. 

By the Couri^ Bronsok, J. — l^he pro- 
ceedings were not conducted in the most 
formal manner. The parties went before 
the arbitrators without the aid of counsel ; 
they submitted their own statements and 
explanations, and the witnesses on both 
sides were examined without being sworn. 
The counsel of Messrs. Pfeiffer and Wiss- 
man consider this last fact as fatal to the 
award, and it was said at the bar that on 
this ground the award was vacated by the 
Superior Court. No objection was made 
before the arbitrators to the course which 
was pursued, and the parties must be ta- 
ken to have consented that the witnesses 
should be examined without being sworn. 
It is true th«t Mr. Bremeyer, the principal 
clerk of P and W, mentioned to one of the 
arbitrators that a particular witness had 
not been sworn, and was answered that it 
was not necessary; and at a subsequent 
period he told another of the arbitrators 
that he thought a particular witness should 
be sworn, and received for answer that 
tliere was no occasion for it. In these 
answers Mr. Bremeyer apparently acqui- 
esced without objection. And besides no- 
thing was said to the arbitrators as a body, 
and they could not but have supposed, 
that they were going on with the full as- 
sent of both parties. If referees had pro- 
ceeded in this manner without objection, 
it would not have furnished a sufficient 
ground for setting aside their report. Much 
less is it a reason for annulling the award 
of arbitrators. 

The other objections to the award are 
still less important, and were not much 
pressed upon the argument. We think 
the award should not have been vacated, 
and the order of the court below must 
therefore be reversed. 
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Where the order vacating an award is 
reversed, the proceedings are either to he 
remitted to the court from which they were 
removed, to proceed thereon ; or the court 
of review may proceed, after due notice 
to the party comfdaining of the award, to 
modify or confirm the same, m the same 
manner, and with like effect, as if appU- 
cation for that purpose had been originally 
made to such court, (2 R 8. 544, ^ 20, 
21). The plaintifSsi in error desire an or- 
der of this court confirming the award. 
But the statute requires a notice to the 
defendants in error. The proper course 
will therefore be to require them to shew 
cause at a special term why the award 
should not be confirmed. If no sufficient 
cause shall be shewn, the plaintiffs in 
error will then be entitled to perfect a judg* 
ment of reversal, and a judgment in their 
favor upon the award, (^ 9, 14,- 15). 

Ordered accordingly. 



JN ADMIRALTY. 



IT. S. Dffltetct eovrt, HarUiMd, Coimectl0iit« 

Before the Hon« Andrew J. Jujpson. 

In the matter of the Brig Joseph Oobham 
—5th Sept. 1843. 

The Deputy Marshall of the United States for 
the Southern District of New York on the 
4th of August 1843 by virtue of a warrant 
granted by the district court for that district 
seized and attached a brig in the harbor of 
New York. On die 7th of August follow- 
ing, while the shin keeper was temporarily 
on shore, E. R. and A. S, with notice of the 
existence of such attachment forcibly carried 
^ Away the brig oat of the Southern district 
of New York and brought her into the dis- 
trict of Connecticut. On the 8ih of August 
following, they cnused her to be attached 
at the suit of A. S. and others, for the pri- 
vate debts of E. S. Application was there- 
upon made by the deputyMarshal of the Uni- 
ted States for the southern district of New 
York to the United States district court of 
Connecticut for, and a warrant was granted 
directing the Marshal of the Unitecf States 
district court of Connecticut to deliver and 
Cistore to the deputy Marshal of the United 
folates district court of New York the brig 
in question. On application to stay the 
poceedinfls on such warrant: 

}Ibld that the right to the possession of the 



brig from the4thof Aogast 1843 was in the 
deputy Marshall of the southern district of 
New York, and that he might follow bar 
any where and retake hejc, resting his claim 
on that right. 

That £. S. and A. S. and all others concerned 
in seizing the brig in the southern district of 
New York were trespassers, and acted in 
violation of the penal code of Congress, snd, 

That the writs obtained for seizing the biig kt 
the district of Connecticut were utterly 
void. 

It is immaterial whether a libel in Admiralty 
be addressed to the Judge, or to the court in 
which he presides. 

The district court by virtue of its Admiralty 
jurisdiction has the power to order the res- 
toration of property, the right to the posses 
sion of which is in sn officer of a court pos- 
sessing similar powere in an adjoiniag t^^ 
Vfku 

At a special District Court, held mt 
Hartford, within and for the District of 
Connecticut, on the 5th day of Septem- 
ber, 1643, William S. Stiilwell, Deputy 
Marshall of the United States, for the 
Southern District of New York, caae 
into Court, and here filed his certain affi- 
davit under oath, setting forth and alledg- 
ing, that on the 4th da; of August, 1843, 
one Hiram Benner, of Florida, presented 
to the District Court of tim United States, 
for said Southren District of New York, 
a Rbel against the said brig Jotfiph Gor* 
ham, her tackle, apparel, and furniture, 
for the cause therein specified, upon 
which a lawful warrant issued on the 
same 4th day of August 1843, directed 
to, and put into the hands of the said 
Deputy Marshall, with, and by virtue of 
which the- said Deputy Marshall, on 
the same 4th day of August, did attach 
and seize the said Brig in the harbor 
of New York, to respond to said li* 
bel, in the District Court of the United 
States, within the Southern District of 
New York, and that thereupon the De- 
puty Marshfdl put on board said brig, as 
ship keeper, one John Willisms, the Cap* 
tain of said Brig, with orders to keep the 
same for the Deputy Marshall. Said affi- 
davit further alledges, that on the 7lh day 
of August 1843, while the ship keeper 
was temporarily on shore, the Brig was, 
by Elisha Seely and Albert Seely, collu- 
sively, in fraud and in violation of the pro* 
cess of the U. States, issued by the dis- 
trict Court of the Southren District of 
New York, and with a view, and for ihm 
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purpose of defeating the said process, 
forcibly and fraudulently did seize the 
Brig, make her fast to a steamboat, and 
carry her away from, and out of the juris- 
distion of said District Court, of the South- 
ern District of New York ; and immedi- 
ately thereafter, did bring her into the 
District of Connecticut ; and that having 
so brought said Brig out of the Southern 
District of rtew York, Elisha Seely and 
Albert Seely did in like manner, and with 
like intentions, cause the Brig, her tack- 
le, apparel, and furniture, at the town of 
Darien, within said Distict of Connecti- 
cut, to be attached by . one George A. 
Bowler, a Constable of said Darien, at the 
suits of Albert Seelj, and others, for the 
private debts of Elisha Seely ; and that 
the Brig is now forcibly and unlawfully 
detained at said Darien ; the affidavit con- 
cluding %viih a prayer and application to 
the District Judge of the United States 
for the District of Connecticut, to issue 
an order and warrant to the Marshall of 
the U. S. for the District of Connectitcut, 
to attach, take and seize the Brig, her 
tackle, apparel, and furniture, and deliver 
and restore the same to the custodyof the 
Marshall of the United States for the 
Southern District of New York, to abide 
the further order of the District Court of 
the United States for the Southern Dis- 
trict of New York, respecting the same. 

To the affidavit and prayer, there was 
also annexed a copy of the original libel 
and warrant, duly certified and authentic 
cated by the proper Clerk of the District 
Court of the United Sutes for the South- 
em District of New York. 

Whereupon the Judge of the United 
States for the District of Connecticut, 
finding the facts true, assisted in said affi- 
davit, and agreeably to the prayer annexed 
to the said affidavit, did on the &th day 
of September 1843/ grant and issue his 
certaio warrant directed to the Marshall 
of the U. S. for the District of Connecti- 
cut, commanding him forthwith to attach, 
and seize the brig Joseph Gorhsm, her 
tackle, apparel, and furniture, if it be 
found within its preeints, and the same to 
deliver and restore to the custody of the 
Marshall of the U. S, for the Southern 
District of New York, to abide the fur- 
ther order of the District Court of the U. 
S. for the Southern District of New York, 
respecting tbe same, which last meBtion«> 



ed warrant bears date the day last above 
mentioned. 

This warrant having been delivered to 
the Marshall of the District of Connecti- 
cut, he did, therewith on the 7th day of 
September 1843, at Darien, in the Dis- 
trict of Connecticut, take, attach, and seize 
said Brig, for the cause and purposes men«* 
tioned in his warrant. 

Before the Brig was either removed or 
delivered to the Marshall of the U. S. for 
the Southern District of New York, 
George S. Bowler and Joseph Gorham, 
for themselves and in behalf of others, 
holding said Brig, by their counsel, Chas. 
Hawley, Esq. made written applicaition 
to the Judge of the U. S. for the District 
of Connecticut, to stay the farther exe- 
cution of said last mentioned warranty 
that they might shew cause why the 
same should not be served and executed. 
This application was granted, and the 
warrant stayed, until tbe further order 
thereon might be made known. 

The 18th day of September 1843, at 
10 o'clock forenoon was appointed for the 
hearing of all parties interested in the 
premises, aud notice thereof was accord- 
ingly given. 

Now on the 18th day of September 
1843, William S. Still well appeared in 
support of the affidtivit by him heretofore 
made; and the Hon. R. S.Baldwin, and 
the Hon. Charles Hawley, counsel for 
Elisha Seely, Albert Seely, George A. 
Bowler, Joseph Gorham, and all others 
interested, appeared in Court, to shew 
cause against the affidavit and warrant, 
that the latter might be stayed altogether. 

George A. Bowley and Joseph C^rham 
filed their written answer to the procee- 
dings in this Court, and were then and 
there fully heard, with their evidence 
and arguments. The counsel for Still-' 
well produced in Court the return of the 
Deputy Marshall, together with the affi« 
davit of Capt. John Williams, who testifi- 
ed that he was present on board said Brig 
when Stillwell came there with his war- 
rant, and he attached the Brig on the 4th 
day of August 1843, and put the vessel 
in his charge and keeping — that he was 
on board every day from said 5th to the 
7th of September, and when necessarily 
absent, the said Williams testifies that he' 
ordered Murry, the mate, to keep said 
Brig-»that on the 7th day of August, Eil- 
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sha Seel J and Albert Seely ran awaj with 
said Brig, by means of attaching to her 
a steamboat, and carried her to Darien, in 
Connecticut. 

Tbe affidavit of William A. Murray 
was also introduced by Stillweli, who tes- 
tifies that he was mate of the brig Joseph 
Gorham, and was on board when Stillweli 
the Deputy Marshall, came on board and 
attached the Brig, on the 4th day of Au- 
gust 1843 — that he remained some time 
on board, and having served his process, 
gave charge of the Brig to Gapt. Wil- 
liams, and ordered him to^ keep her. — 
Williams agreed to do so. 

That from the 4th to the 7th, whenever 
Capt. Williamft went on shore, he ordered 
this witness, as mate, to keep the Brig — 
he did so, and that on the 4th of August 
184S this witness informed Elisba Seely 
that the Brig had been libelled and attach- 
ed : that after such information was given ^ 
the witness saw Elisha Seely and the li- 
bellant conversing together. That on the 
7th of August, Elisha Seely, Albert See- 
ly, and several others, came on board the 
Brig, and in haste, while Capt. Williams 
was absent, made her fast to a steamboat, 
and carried her to Darien. After she was 
cast off, Albert left her and went to Dari- 
en by land — saw no more of him until 
they got within six miles of Darien, w hen 
he came on board with a constable from 
Darien, and with writs, attached the brig 
and took her into Darien. 

The written answer of those interested 
was then submitted, specifying six objec- 
tions against proceeding in this Court. 

'1st. That the Judge has no power or 
authority to grant any warrant or proces 
in conformity with the prayer annexed to 
the affidavit of Stilwell. 

2d. That the District Court hath no 
power to entertain this application of Still- 
weli, or to grant the warrant or take cog- 
nizance of the application. 

3d. That if either the Judge or the 
Court can in any case grant any such 
warrant as is prayed for, or exercise any 
such power as said application calls for, 
then it should be in the form of a libel 
with a process of monition or citation to 
those in interest, to be heard. 

4th. That it appears on the face of the 
libel and poceedings in tbe Southern Dis- 
trict of New York, that the matter was not 



United States for that District. That the 
proceedings there was ungatory and void. 
5th. Ti^Bit the affidavit here is ontme 
— ^that the brig was never attached by 
Stillweli — ^but if attached there, it was 
abandoned by Stillweli. 

6th. That Qeorge A. Bowler, one of 
the persons now appearing to object and 
show cause, is in possession of the brig at 
Darien, being a constable of that town, 
and as such having on the 8th day of Au- 
gust, 1843, at said Darien, attached the 
brig by virtue of several attachments, un- 
der the authority and laws of Connecticut, 
specifying the number of attachments, 
dates, names, &c. Some in favor of Al- 
bert Seely, and all against Elisha Seeiy. 

Accompanying the ans^ver, were brought 
into Court the attachments, with the re* 
turn of the officer, and also the affidavit 
of George A. Bowler, who swears to the 
service of these several writs, and to a 
conversation with the witness Murray, 
tending to contradict his testimony. The 
respondents also introduced the evidence 
of George Pierpoint, who swore that on 
the day on which the brig was taken 
away, at the request of Elisba Seely, he 
went on board the brig in the morning, 
and remained there until 4 or 5 in the af* 
ternoon, when she was taken away, as 
ship keeper, and had no knowe/dge chat 
the marshal 1 had attached the hrig. The 
mate was on board all Monday, Sbe 
was towed up to Throg's Point by steam- 
boat. Albert Seely went up to Stamford 
in a sloop, and came out from Darien and 
met us in the Sound with constable Bow- 
ler, six miles out. 

The respondents also introduced Daniel 
Sommers, who testified that at the request 
of Elisha Seely he went to the Clerk's 
office to see if the vessel had been libel- 
led ; a young man he met at the outer of- 
fice said be knew of no libel. 

Elisha Seely also testified, in behalf of 
the respondents, that he never knew that 
the brig had been attached. There were 
many other circumstances and facts ad- 
verted to in the progress of the trial which 
need not here be recapitulated. The ev- 
idence and arguments having been sub- 
mitted, the Court took time for delibera- 
tion, and now on this 28th day of Octo- 
ber, tbe following decision is given. 

Thk Court upon full consideration of 
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that Stillwellythe Deputy Marshall of the 
Southern District of New York, on the 
4th day of August 1843, by virtue of a 
warrant issuing out of the District Court 
of the United States for the Southern 
District of New York, did seize and attach 
the brig Joseph Gorham, and took posses- 
sion of her in tbe harbor of New York 
— that Elisha Seely and Albert Seely 
knew the fact of this attachment by the 
Marshall, and that on the 7th day of Au- 
gust 1843, Albert Seely and Elisha, com- 
bined unlawfully, and in violation of the 
said process of the said District Court of 
the United States for the Southern Dis- 
trict of New York, collusively and frau- 
dulently and forcibly did carry said brig 
out of the Southern District of New 
York, and with the view to have her at- 
tached for the debts of Elisha, they did 
bring the brig into the District of Con- 
necticut, and on the 8th day of August, 
1843, did carry out this fraudulent ^com- 
bination, by having the brig attached as 
is stated in the answer of the respondents 
on file, and now claim to hold her against 
the Deputy Marshall. 

Having found these facts, the Court 
will proceed to consider the application 
of tlie law to them. 

In doing which, the answer of the re- 
spondents will be taken up, and the se- 
veral objections duly considered and de- 
termined, as we proceed in the case, ta- 
king up these objections in a more natur- 
al order than that in which they stand in 
the answer. 

The 5th objection may be first consid- 
ed. The respondents in their answer, 
deny that the brig was ever attached and 
Stillwell. If right here, there is no ne- 
cessity of proceeding any farther with 
the case. The whole proceedings rest 
on the fact, that the brig was attached and 
seized by Still well's warrant on the 4th 
of August. Take away this foundation 
and there is nothing left, but to end tbe 
process commenced here. But this deni- 
al is against the evidence. The proof is 
conclusive, that Stillwell served his war- 
rant on the 4th of August This objec- 
tion also embraces another proposition, 
that if attached by Stillwell he had aban- 
doned the attachment, thus loosing his 
lien on the brig, and leaving her free to 
be attached by Secly's creditors in Con- 
necticut. Or in other words, that as the 



Deputy Marshall after the seizure entrust- 
ed the brig to Capt. Williams, who had 
ever commanded the vessel, he thereby 
lost his lien and the attaching creditors in 
Connecticut had right to interpose their 
claim. The facts in this part of the case 
are quite simple. Capt. Williams owned 
half the brig, Elisha Seely one-fourth, 
and Joseph Gorham the other quarter. The 
latter gave to Elisha Seely a power to act 
for him, so that Williams owned half, and 
Seely owned and represented the other 
half. The vessel arrived on the 29th of 
July. Elisha Seely residing in Darien, 
went to New York on the 1st of August. 
On the 4th of August a libel was tiled by 
Benner — the warrant is served and the at- 
tachment is made the same day. Capt. 
Williams was on board when the attach- 
ment was served, and the Marshall left 
the vessel in his keeping. This was 
made known to E. Seely on the 5th of 
of August. Immediately thereafter, E. 
Seely went to the New York Custom 
House and represented himself as master, 
got a clearance for the brig, which was 
privately done. And on the 7th of Au- 
gust, while the Marshal's ship keeper 
was on shore, Capt. Seely and Albert 
Seely took the brig away, and as soon as 
she was cleared from her fastenings and 
made fast to a steamboat, Albert Seely 
proceeded to Darien, where he procured 
the attachments, and with the constable 
to serve them, came out in a small boat 
where Capt. Elisha Seely was lying to in 
waiting. They went on board about six 
miles from Darien, and were then taken 
into port by Capt. Seely the defendant in 
all these cases, his own property being 
thus attached. To say the least, this was 
a very extraordinary proceeding, and to 
the mind of the Court, fully confirms the 
statement made by some of the witnesses, 
that the two Seelys knew that the brig 
had been attached. 

These facts do not present any such 
case as the law will declare to be an aban- 
donment of the rights under the attach- 
ment of the Marshal. There is no new 
credit obtained by the Marshall leaving 
the brig in the possession and keeping of 
Capt. Williams. The Seelys do not pio- 
cure process and incur expensfe in securing 
a debt upon property which they believ- 
ed to be free, but they knew it to be in- 
cumbered with the prior attachment, and 
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they* seek to avoid that prior iDCumb- 
ranee, bj roDiiing the brig into another ju* 
risdiction, where they sappose that pro- 
cess cannot come. Sufficient for this part 
of the objection is it, that the two See- 
lys had knowledge of Stiilwell's attach- 
ment, and collusively attempted to throw 
it off by their own unlawful conspiracy 
and combination. 

The 6th objection very naturally fol 
lows the one last considered. The sub- 
stance of this objection is, that Creorge A. 
Bowler is a constable of Darien, and as 
such has attached the brig, in the State 
of Connecticut, by virtue of State pro- 
cess, and this cannot be interfered with by 
any proceeding or process of the United 
States. 

This proportion might be well founded, 
and would indeed be, if this were a law- 
ful attachment. No Court of the United 
States ever interferes with any State 
liens or State process. But in the pre- 
sent case there has been no attachment 
of this brig by any State process which 
can ever be recognized by any tribunal, 
either State or National. A single mo- 
ment's attention to the case will make 
this clear to every one. 

The brig^ while in the harbor of New 
York is seized by the Marshal under, a 
warrant from the United Slates Court, 
and while under that seizure, two men 
who know the fact contrived a secret plan 
to run away with the brig; they combine 
for the fraudulent purpose of interrupting 
the regular administration of justice in 
the United States Court, and in violation 
of the known laws of the United States 
they seize the brig and hasten her out of 
that jurisdiction into Connecticut. What 
was this act? A trespoHy and these men 
who bring awav the brig are trespassers, 
and violators of the penal code of Con- 
gress. What do they do when they ar- 
rive here ? We answer, they fraudulently 
procure writs and attach the brig. 

These trespassers do this. They use 
the forms of law as mere instruments to, 
continue their own illegal acts — to perfect 
their own trespass. Can such proceed- 
ings be tolerated } Surely not. A good 
title to property cannot be engrafted upon 
wrong doings — ^upon a high-handed tres- 
pass. Every man who has intermeddled 
with thts brig, in ' aid of the fraudulent 



combination of the two Seelys, is also a 
trespasser. 

It may well be said, then, that here is 
no interference or collision with State au- 
thority. The interference is on the other 
side. The Seelys are the aggressors, but 
the State never lends its authority to a 
trespasser — a wrong doer. It cannot do 
it. The right of the possession of this 
brig from the 4th day of August, has 
been in the Deputy Marshal, and he 
might hare followed her any where and 
re-taken her, resting his claim on that 
right. 

It follows then that each ancl M the 
writs enumerated in the answer of these 
respondents, as to this brig, were utterly 
void. They were procured and used in 
fraud of the law. They constitute no ob- 
stacle to the possession of the Marshal ot 
the District where the brig was first at- 
tached. 

The/otirfA objection contained in the 
answer of the respondents is, that the 
original libel in New York is not wilhiii 
the jurisdiction of the District Court oi 
the United States for the Southern Dis- 
trict of New York. That Court has no 
jurisdiction. 

All that need be said to this part of the 
answer is, that tkU is not the place to try 
that question. The present proceedinga 
are founded upon a process issued by a 
Court of competent jurisdiction in Admi- 
ralty — that was a suit in Admiralty, and 
the place to settle the truth or legality of 
that libel is in the Court from whence it 
issued. This objection cannot avail. 

The third objection is, that this should 
be a libel and have accompanying it a 
monition or citation; This objection is 
founded in a mistaken idea of the naiwre 
Bndform of a libel in Admiralty. There 
Is no farm prescribed by law. The party 
may adopt his own form, and use his own 
language, provided he make his complaint 
or claim intelligible to the Court. But 
to ail intents this is a Ubel. The sufier- 
ing party sets forth his complaint, and 
prays the Court to issue process of resto* 
ration. But there is superadded to this 
objection, that a monition or citation should 
have accompanied the Hbel or compUdni. 
In this case, the Marshal takes his war- 
rant, and having secured the property, so 
that it may be well considered as in the 
custody of the Court, all parties come into 
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Court, and the reipondenta make answer 
and shew cause — they produce all their 
evidence — ^interpose their arguments, and 
are fully heard before any removal of the 
property — ^before it is restored — or even 
mfact taken oiit of their possession — ^nom- 
inally it 18 seized but actually remains 
and awaita the full hearing, ordered by 
the Court. What is the (%ject of a ci- 
tation ? To give notice to the opposite 
party that he may appear and contest the 
claim set up against him. What has been 
done in this case 1 We answer the re- 
spondents come in voluntarily— make their 
Answer in writing, thereby waving all 
previous objections of form as to notice, 
when and were the questions between 
them are amply defended and tried. This 
is deemed sufficient. 

The first and second objections may be 
considered as one, and answered as one. 
The substance of these two objections 
seems Uo be that in a case like the pre- 
sent, thfc District Court of the United 
States posses no power to hold cognizance 
of the matter in question. Involved in 
these two objections, there is a matter of 
form also which may be stated in this 
manner : If addressed to the Judge by 
name there is a want of authority to act. 
If addressed to the District Court, there 
is no power in the Court to grant the re- 
lief prayed for. This part of the objec* 
tion may be disposed pf by stating that it 
is immaterial whether a libel be address- 
ed to the Judge by name, superadding 
his office, or whether it be addressed to 
the District Court. Either will be suffi- 
cient, and one may be as proper as the 
other. The substantial part of this ob- 
jection embraces a very important ques- 
tion and should be gravely considered. 

What then is this important question ? 

The United States District Court of 
Connecticut has is&ued a process in the 
exercise of its Admiralty jurisdiction in 
aid of the powers and jurisdiction of a 
Court possessing similar powers, in an ad- 
joining District, where the property be- 
mg in its nature within the Admiralty 
powers of the Court, has been once law- 
fully seized and taken into its jurisdic- 
tion—and while there, to be adjudicated, 
hath been fraudulently and clandestinely 
withdrawn from that jurisdiction and 
brought here. The Court having began 
the ease originally, was the District Court 

50 



of the United States within the Southern 
District of New York, and while pro- 
ceeding to adjudicate upon that property, 
it is arrested from that Court, and brought 
into the District of Connecticut, by tres- 
passers and wrong doers, and having pos- 
sessed themselves of the property in the 
manner stated, they now come here and 
interpose their objections to its restora- 
tion ! All that this Court has been called 
upon to do, is, through its Admiralty 
powers, to restore this property to the 
Marshal of New York, so that it may be 
there proceeded with according to law. 
If this Court possesses no such power, 
where is the remedy ? Upon the facts 
found, no man can hesitate for one mo- 
ment, that there should be a remedy, for 
a case so flagrant, and where is it ? ' It is 
not in the District Court of New York, 
because the Marshall of that District pos* 
sesses no authority here. Is it in a State 
Court ? No one will pretend that. The 
remedy then is in the Admiralty, in that 
District where the vessel may be found, 
and its duty is obvious. The vessel 
should be restored. It is the opinion of 
this Court, that this case falls directly 
within its Admiralty jurisdiction. 

The facts and circums'.ances of the case 
warrant the Court incoming to the result, 
that the warrant issued on the 5th day of 
September 1843, in the matter of the brig 
Joseph Gorham, after full hearing be no 
longer suspended, but the same be exe- 
cuted — and that the said brig Joseph Gor- 
ham, now in custody of the Marshal of 
the United States for the District of Con- 
necticut be forthwith' restored, with its 
tackle, apparel and furniture, unto the 
said Wm. S. Stilwell, a Deputy Marshal 
of the said Southern District ot New 
York, to be there proceeded with as to 
law and justice shall appertain. 
The decree will be so entered. 



Treaty between the United States 
or America and England, with re- 
ference TO THE apprehension OF OF- 
FENDERS. 

The following Act (6 and 7 Vict. c. 76) 
has been passed by the British Parlia- 
ment, for giving effect to the treaty be- 
tween this country and Great Britain, for 
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the apprehension of certain offenders. — * 
(It came into operation on the 26th Au- 
gust 1843. 

1. Certain offenders to be apprehended 
on requintion of the Uftited States. — 
Whereas by the tenth article of a treaty 
hetween her Majesty and the United 
States of America, signed at Washington 
on the ninth day of August one thousand 
eight hundred and forty-two, the ratifica^ 
tions whereof were exchanged at London 
on the thirteenth day of October in the 
same year, it was agreed that her Majesty 
and the said United States should upon 
mutual requisitions by them or their min- 
isters, officers, or authorities respectively 
made, deliver up to justice all persons who, 
being charged with the crime of murder or 
assault with intent to commit murder, or 
piracy, or arson, or robbery, or forgery, or 
the uttering forged paper, committed with- 
in the jurisdiction of either of the high 
. contracting parties, should seek an asy- 
lum or should be found within the terri- 
tories of the other ; provided that this 
should only be done upon such evidence 
of criminality as according to the laws of 
the place where the fugitive or person so 
charged should be found would justify his 
apprehension and commitment for trial if 
the crime or offence had been there com- 
mitted, and that the respective judges and 
other magistrates of the two governments 
should have power, jurisdiction, and au- 
thority upon complaint made under oath, 
to issue a warrant for the apprehension of 
the fugitive or person so charged , so that he 
might be brought before such judges or 
other magistrates respectively, to the end 
that the evidence of criminality might be 
heard and considered, and if on such 
hearing the evidence should be deemed 
sufficient to sustain the charge, it should 
be the duty of the examining judge or 
magistrate to certify the same to the pro 
per executive authority, that a warrant 
might issue for the surrender of such fu 
gitive, and that the expense of such ap 
prehension and delivery should be borne 
and defrayed by the party making the re- 
quisition and receiving the fugitive ; and 
it is by the eleventh article of the said 
treaty further agreed, that the tenth arti- 
cle, her^in-before recited, should contin- 
ue in force until one or other of the high 
contending parties should signify its wish 



to terminate it, and no longer: And 
whereas it is expedient that provision 
should be made for carrying the said 
agreement into effect ; be it enacted hj 
the Queen's most excellent Majesty, by 
and with the advice and^ consent of the 
Lords spiritual and temporal, and Com- 
mons, in this present parliament assem- 
bled, and by the authority of the same, 
that in case requisition shall at any time 
be made by the authority of the said Uni- 
ted States, in pursuance of and according 
to the said treaty, for the delivery of any 
person charged with the crime of murder, 
or assault with intent to commit murder,' 
or with the crime of piracy, or arson, or 
robbery, or forgery, or the utterance of 
forged paper, committed within the juris- 
diction of the United States of America^ 
who shall be found within the territories 
of her Majesty, it shall be lawful for one 
of her Majesty's principal Secretaries of 
State, or in Ireland for the chief Secreta- 
ry of the Lord Lieutenant of Ireland, or 
in any of her Majesty's colonies or pos- 
sessions abroad, for the officer administer- 
ing the government of any such colony or 
possession, by warrant under his hand 
and seal, to signify that such requisition 
has been so made, and to require all jus- 
tices of the peace and other magistrates 
and officers of justice within their several 
jurisdictions, to govern themselves accord- 
ingly, and to aid in apprehending the per- 
son so accused, and committing such person 
to goal, for the purpose of beiug delivered 
up to justice, according to the provisions 
of the said treaty ; and thereupon it shall 
be lawful for any justice of the peace, or 
other person having power to commit for 
trial persons accused of crimes against 
the laws of that part of her Majesty's do- 
minions in which such supposed offender 
shall be iound, to examine upon oath any 
person or persons touching the truth of 
such charge, and trpon such evidence as 
according to the laws of that part of her 
Majesty's dominion would justify the ap- 
prehension and committal for trial of the 
person so accused, if the crime of which 
he or she shall be so accused had been 
there committed, it shall be lawful for 
such justice of the peace, or other person 
having power to commit as aforesaid, to 
issue his warrant for the apprehension of 
such person, and also to commit th«» per- 
son so accused to goal, there to remain 
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until delivered pursuantt to such requisi- 
tion aa aforesaid. 

2, Copies of the deposition may be given 
in evidence. — Provided aJwajs, and be it 
enacted, that in every such case copies of 
the depositions upon which the original 
warrant was granted certified under the 
hand of such person or persons issuing 
such warrant and attested upon the, oath 
of the party producing them to be true 
copies of the original depositions, may be 
received in evidence of the criminality of 
the persons so apprehended. 

3. Offenders to be delivered up, — And 
be it enacted, that upon the certificate of 
such justice of the peace, or other person 
having power to commit as aforesaid, that 
such supposed offender has been so com- 
mitted to goal, it shall be lawful for one 
of her Majesty's principal Secretaries of 
State, or in Ireland for the chief Secreta- 
ry of the Lord Lieutenant of Ireland, and 
in any of her Majesty's colonies or pos- 
sessions abroad for the officer administer- 
ing the government of any such colony or 
possession by warrant under his hand and 
seal, to order the person so committed to 
be delivered to such person or persons as 
shall be authorized in the name of the said 
United States to receive the person so 
committed, and to convey such person to 
the territories of the United States to be 
tried for the crime of which such person 
shall be so accused, and such person shall 
be delivered up accordingly, and it shall 
be lawful for the person or persons au- 
thorized as aforesaid to hold such person 
in custody, and take him or her to the 
territories of the said United States, pur- 
suant to the said treaty ; and if the per- 
son so accused shall escape out of any 
custody to which he or she shall be com- 
mitted, or to which he or she shall be de- 
livered as aforesaid, it shall be lawful to 
reUkesuch person, in the same manner 
as any person accused of any crime 
against the laws of that part of her Ma- 
jesty's dominions to which he or she shall 
sa escape may be retaken upon an escape. 

4. After two mo9Uh8 the persons appre- 
hended may be discharged^ if not conveyed 
mU of her Majesty^s dominions,— And be 
it enacted that where any person who 
shall have been committed uader this act, 
to remain until delivered up pursuant to 
requisition as aforesaid, shall not be de- 
lived up pursuant thereto, and coveyed 



out of her Majesty's dominions within 
two calendar months after such commit- 
tal, over and above the time actually re- 
quired to convey the prisoner from the 
goal to which he or she was committed by 
the readiest way out of her Majesty's do- 
minions, it shall in every such case be 
lawful for any of her Majesty's judges in 
that part of her Majesty's dominions in 
which such supposed offender shall be 
in custody, upon application made to him 
or them by or on behalf of the person so 
committed, and upon proof made to him 
or them that reasonable notice of the in- 
tension to make such application has been 
given to some or one of her Majesty's 
principal Secretaries of State, or in Ire- 
land to the chief Secretary of the Lord 
Lieutenant of Ireland and in any of her 
Majesty's colonies or possessions abroad 
for the officer administering the govern- 
ment of such colony or possession to or- 
der the person -so committed to be dis- 
charged out of custody, unless sufficient 
cause shall be shown to such ju dge or 
judges why such discharge ought not to 
be ordered. 

5, Limits of the act, — And be it enact- 
ed that if by any law or ordinance to be 
hereafter made by the local legislature of 
any British colony or possession abroad 
provision shall be made for carrying into 
complete effect within such colony or pos- 
session the objects of this present act, by 
the substitution of some other enactment 
in lieu thereof, then it shall be competent 
to her Majesty, with the advice of her 
privy council, (if to her Majesty in coun- 
cil it shall seem meet, but not other- 
wise,) to suspend the operation within 
any such colony or possession of this pre- 
sent act, so long as such substituted en- 
actment shall contiuue in force there, and 
no longer. 

6. Continuance of Act. — And be it en- 
acted that this act shall continue in force 
during the continuance of the tenth arti- 
cle of the said treaty. 



An emmiaent barrister, not possessed of 
the best memory in the world, once ob- 
tained an order to hold himself to bail, 
was arrested thereon and it was not until 
he was ordered to be discharged on filing 
common bail at his own instance, that he 
discovered his mistake. 



396 



THE NEW-YORK LEGAL OBSERVER. 



David Jarvit t. The Mayor &£. of the City of New Toric 



COURT OF COMMON PLEAS. 



Before the Hon. M. Ulshoeffer, and 
Judges Inglis and Ingraham. 

David Jarvis v. The Mayor &c. of the 
City of New York. 

IfOTTCE OF D18M18SAI. FBOM OFFICB. 

A filled the office of Superintendant of Stages. 
On the 19th of June 1843 a resolution was 
passed hy both Boards of the Common 
Council to remove him from office ; but ac- 
tual notice of such resolution havins been 
pa^ed was not served upon him tul the 
third of August followioff. In a suit bv A. 
to recover compensation for his services from 
the 20th June to the third August 1843. — 
Held that the passas^e of the resolution was 
not notice to A. of his dismissal from office 
and that he was consequent! v entitied to re- 
cover for his services until he was served 
with actual notice. 

A statement in a newspaper published in the 
City of the proceedings of the Board of Al- 
derman whereby it appeared that the reso* 
lulion in question had been passed was not 
evidence of A's being notified unless brought 
home to A 

This was an action brought to recover 
compensation due to the plaintiff for his 
services as Superintendant of Stages from 
the 20th June to the 3d August last.— 
The cause was tried before the Honorable 
D. P. Ingraham Associate Judge on the 
5th of November last. 

It appeared in evidence that the pla^n- 
was appointed Superintendant of Stages 
by the Corporation of the City of New 
York sometime in the year 1842 and that 
the salary affixed to his office was $600 
per annum. That he was the agent for 
the Nickerbocker line of stages and that 
he continued to act as Superintendant of 
Stages until as late as the first of August 
last, in giving directions to drivers and 
doing suob other duties as he had done 
before and that there was no other person 
except the plaintiff's deputy who exercis- 
ed any of such duty up to that time. 

It also appeared that George Stedman 
was appointed to the office on the evening 
of the second of August last, that he was 
sworn into office on the third day of Au- 
gust last, and that when he undertook the 
performance of his duties he found the 



plaintiff acting in the capacity of Super 
intendant of Stages — that a notice w»s 
served on the plaintiff on the said third 
of August of which the following ia m 
copy. 
« Office of the Clerk of the C. Council, 
New York, June 20, 1843. 

Sir— 

The following is a copy of a resolution 
passed both Bpardsof the Common Cooncii 
and approved by the Mayor, which is 
herewith transmitted for your information : 

<< Resolved (if the Board of Aldermen 
concur) that David 3. Jarvis be and he is 
hereby removed from the office of Super- 
intendant of Stages. 

Adopted by the Board of Assistant Al- 
dermen, June 19, 1843. 

Adopted by the Board of Aldemeny 
June 19, 1843. 

Approved by the Mayor, June 20, 1843. 
Sam'l. S. Willis, CPk. 

To David J. Jarvis, Esq., 

661 Broadway." 

The counsel for the plaintiff then offer- 
ed to read in evidence the following note 
from the Mayor and two of the Aldermen 
of the City, which note it was admitted 
by the consel for the defendants had been 
signed by the officers whose names were 
attached to it, to which the counsel for the 
defendants objected as irrevelent and in- 
competent testimony, the learned Judge 
however over ruled the objection to which 
the counsel for the defendants excepted. 

The counsel for the plaintiff then pnt 
in evidence the following note : 

Mayor's office, July 11, 1843. 

The stages now in the habit of going 

down Pine street and run up Cedar street 

will hereafter go down Broadway and 

turn north of the Bowling Green and from 

thence return up Broadway. 

Robert Morris, Mayor, 

E. R. Clayton, Alderman 1st Ward. 

Oliver Charlick, Asst. Aid. 1st Ward. 

"To the Superintendant of Stages." 

The amount claimed by the plaintiff if 
entited to recover waa then admitted by 
defendant's counsel to be $73 42. 

The plaintiff's counsel then rested. 

The defendant's counsel then resd in 
evidence the resolution of the Commott 
Council from a duly authenticated copy 
thereof of which the following is a eopy : 

" Resolved (if the Board of Alderman 
concur) that David S. Jarvis be and he k 
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hereby removed from the office of Super- 
intendant of Stages. 

Adopted by the iiss't. Board of Alder- 
men, June 19, 1843. 

Adopted by the Board of Alderman, 
June 19, 1843. 

Approv'd by the Mayor, June 22, 1843. 

The .defendant's counsel then proposed 
to read from the regular files of *< The 
Plebeian'' newspaper printed and. pub- 
lished in New York, a notice of the pas- 
sage of the idMve mentioned resolution 
in the reported proceeding of the Com- 
mon Council, which was objected to by 
the counsel for the plaintiff, which objec- 
tion was sustained by the learned Judge. 
To which decision the counsel for the de- 
fendants excepted. 

The counsel for the defendants then 
read in evidence a warrant regularly 
drawn upon the City Treasury in favor 
of the plaintiff for $83,15 in full for his 
salary up to %nd including the said 20tb 
day of Jone last, which said warrant was 
dated Aug. 1, 1843, and was endorsed by 
the plaintiff and had thereon the usual 
stamps denoting its payment by the Trea- 
sury. The case being closed the learned 
Judge charged the jury that the plaintiff 
was entitled to recover if they were of 
opinion that he performed the service of 
Snperintendant of Stages during the time 
for which he claimed compensation or up 
to sueh time as he had received the notice 
of his removal from office. 

To this charge the plaintiff's counsel 
excepted. 

The jury found a verdict for the plain- 
tiff for $73 42 damages and six cents 
Goets. 

Motion was now made for a new trial. 

J. A. Cawdry for the defendants re- 
lied on the following points. 

1. That the plaintiff having been re- 
moved from office by the defendants on 
the 20th June 1843, the subsequent ser- 
vices of the plaintiff were not rendered 
at the request of the defendants, and so 
the action cannot be sustained. 

IL That the perfected acts of the Com- 
mon Council joi the City of New York 
imder the 12th and I3th section of the 
amended charter of 1830 are laws of as 
much binding force as an^uit of the legis- 
lature of the State and requires no notifi- 
eation of their passage as essential to their 
binding force. 



III. The ^resolution of the Common 
Council ipso facto discharge all contracts 
between the plaintiff and defendants as 
regards his office, as much as if the reso« 
lotion had aboKihed the office. It abolish- 
ed the office (1 Ventris, 342.) 

IV. That the acts of officers defacto 
are good, as such only as regards the pub- 
lic and the rights of third persons, and 
only when such officers are in by color 
of title ( Tlie People v. CoUinSj 7 J. R. 
554. McKiuley v. Tanner j 9 J. R. 135.) 

V. That the proceedings of the Com- 
mon Council are those of the public le- 
gislative body. Every citizen is repre- 
sented there, and is, virtually present at 
their proceedings. (Denning v. Roame^ 
6 Wend. 655, 1 R. S. 100, 8, 9.) 

VI. That the removal in this case was 
not like the proceedings of a body in «e- 
cret executive sessionj nor by impHcation 
arising merely from an appointment of a 
successor, but by a positive and public 
act of absolute removal by a competent 
and legislative tribunal. 

VII. That the testimony of the letter 
from the Mayor and Aldermen was incom- 
petent, and should not have been admit- 
ted. 

VIII. That the publication of the pro- 
ceedings of the Common Council was 
some evidence of notice, and should have 
been submitted to the jury. 

S. B, H, Judah, for the plaintiff, con- 
tra relied on the following points : 

I. That the exceptions taken by the 
defendants counsel to the evidence and 
the judge's charge is without foundation. 
The evidence allowed was pertinent, and 
the evidence disallowed improper. The 
exception to the charge if allowable in 
any shape, is not well grounded, but as 
the charge presents two propositions, the 
exception being general, is not well taken 
even iif either or both the propositions in 
the judge's charge were erroneous. 

II. That before the court the bill of 
exceptions could only be considered as a 
case, and on the merits, there can be no 
doubt of the plaintiff's right to recover ; 
but even if it be considered by the^Court 
as a bill of exceptions, there is neither 
precedent or law which can interfere with 
the plaintiff's claim. A notice of his re- 
moval from office was necessarv to deprive 
him of his wages. (2 Hill 205, 4 Hill, 
466. 8 Wend. 109.) 



398 



THE NEW-YORK LEGAL OBSERVER. 



David Jarvis v. The Mayor Ac. of the City of New York. 



PsR Curiam. 1. A public officer may 
be removed from office by the. appoint- 
ment of a successor, or by a mere remo- 
val. The appointment of a successor is 
in itself in general, a removal of a prior 
incumbent, but a resolution to remove or 
supercede is inoperative without notice 
or service on the incumbent. 

As the jurors have found for the plain- 
tiff, we are to presume that he had no no- 
tice of the removal, during the time for 
which they have allowed him, and I am 
not disposed to say that the verdict in this 
respect is unsupported by the evidence. 

II. The newspaper account of the plain- 
tiff's removal, unless brought home to 
the plaintiff was not evidence of his no- 
tification. 

The claim of the plaintiff in this case, 
is for his salary as superintendant of sta- 
ges, from the day of his removal by the 
Common Council until a supersedeas or 
notice of his removal was served upon 
him. There is no doubt that he continu- 
ed in the discharge of his duties, no suc- 
cessor having been appointed, and that 
he acted with the knowledge of the May- 
or, and the Aldermen and Assistant of 
the Frst Ward after such removal. 

1. If this is to be considered merely as 
a contract between the parties subject to 
the will of either, as to its continuance, 
then there can be no doubt that notice 
from the party desiring to end the contract 
to the other would be necessary. And 
the same rule must undoubtedly apply, 
as between principal and agent, to deprive 
the agent of his right to compensation for 
services rendered by him in discharg- 
ing the agency. (Pr. and Ag. 253.) 

2. It is contended on the part of the 
defence, that the act of the Common 
Council ia removing from office, is a le- 
gislative act, and that the plaintiff was 
bound to take notice of such removal, in 
the same manner as the laws of the State 
are notice of themselves to all who are 
affected thereby. In the present case, 
the removal was made by both boards of 
the Common Council in their separate 
boards, passing a resolution which was 
approved by the Mayor. The mode of 
removal, however, appears to me to be a 
matter of little moment, so long as it 
was a mode authorized by law : whether 
passed in joint ballot, or by a concurrent 
resolution of both Boards, it could not 



vary the necessity of notice, if such no- 
tice was in either ease necessary. 

General laws, affecting the general in- 
terests, are of such a character as to ren- 
der it necessary, that all should be requi- 
red to take notice in regard to them and 
the act of legislation in passing such laws 
is entirely distinct from appointments or 
removals from office. Whatever maj be 
the rule, as to the removal of officers, 
whose appointments are dependant on the 
legislature. 

I should not be disposed to say that of- 
ficers of a municipal corporation are not 
entitled to notice when removed from of- 
fice. I should rather regard such appoint- 
ment as an employment of the officer by 
the corporation with liberty to discharge 
him from such employment at their plea- 
sure,-and having such a power to dispense 
with the services of the officer, he is en- 
titled to be paid until he is duly notified 
of such determination on the part of the 
corporation provided he continues to dis- 
charge his duties. The employment of 
officers of this character is nothing more 
than the employment of individuals to do 
work at a specific compensation. It is not 
an office created by any public statute of 
the State,or which has any other existence 
than in the mere will of the Common 
Council under an ordinance passed by 
them : and the employment to discharge 
the duties of it, nothing more than the 
employment of a clerk or officer by a pri- 
vate corporation. In either case where 
no specific contract is made as to time, it 
may be ended at the pleasure of the par- 
ties, but if the officer is allowed to go on 
and discharge the duties of the office 
without notice of his removal he is enti- 
tled to compensation for such services. — 
To hold it necessary that every individu- 
al in the employ of the City Government 
should attend all meeting of the Common 
Council or constantly examine the pro- 
ceedings to ascertain weekly whether they 
were to continue in the discharge of their 
duties would be requiring what it appears 
to me is in no way connected with their 
obligations as officers. Having been in 
the employ of the City government they 
are bound to go on in the performance of 
their duties until they resign or receive 
notice that the employment is at an end 
and until such notice is received they are 
entitled to compensation. 
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3. The testimony of the letter of the 
Mayor and Aldermen was properly ad- 
mitted, if only for the purpose of shew- 
ing a continuance on the part of the plain- 
tifif, in discharging his duties, and the 
knowledge of that fact hy the public au- 
thorities. It was not admttted to show 
any new employment, and if it had been 
excluded, it would not have varied the 
case. 

4. The offer of the newspaper contain- 
ing the proceedings of the Common 
Council, was not admissible, because it 
was not offered to bring such paper to 
the knowledge of the plaintiff, or to show 
even that he was in the habit of seeing 
it. And even if it had been brought to 
his knowledge, 1 do not consider a state- 
ment in a newspaper a sufficient notice, 
if such notice is required to end the em- 
ployment. 

Verdict confirmed, with costs. 



Si&«2$sfl e:st&m&. 



In the Vice Chancellor of England's 
Court. 

Elwyn v. Williams — April 1, 1843. 

HUSBAND AND WIPE— SEPARATE ESTATE— 
ASSIGNMENT OF WIFE S CHOSE INACTION. 

A. and her husband, previous to their mar- 
riage, execated an agreement, by which it 

Y^^u^M^v ^^\ i*"® separate property oi 
A. should be settled upon herself and bus- 
band for then- lives and the life of the sur- 
vivor, and after the death of the survivor 
upon the children of the marriage; and ^A* 
being then an infant) it was also agreed 
that on her attaining twenty-one, a settle- 
m«it should be executed by the husband 
and wife conformably to the terms of the 
said agreement Such settlement was ac- 
COTdingly executed, and by it the husband 
covenanted that the trustees of the settle- 
ment should hold the property settled upon 
the trustee stated in the agreement. Part 
of the property intended to be settled con- 
sisted of a contingent interest in certain 
funds to which the wife would become en- 
tiUed on thedeath of her aunt Held that 
neither the agreoment of the wife before 
her marriage nor the covenant of the bus- 
band m the settlement was a valid disposi- 
tion of the wife's contingent interest 

On the hearing of this cause a question 



having arisen as to the effect of a settle- 
ment by one of the parties to the cause 
who was married at the time of the exe- 
cution of the settlement of a contingent 
interest in certain funded property his 
honor took time to consider, and this dav 
gave judgment. The facts of the case 
were shorUy these. Fitzherbert Potter 
the testator named in the pleadings, by 
his will dated the 4th September 1799 
gave all the residue of his personal es- 
tate to his trustees, upon trust as to one 
moiety thereof, to pay the interest and 
dividends thereof into the hands of his 
daughter Sarah, the wife of the Re v'd. 
Robert Ellison, for her life, and after her 
decease to divide the principal between 
her children m equal shares ; and as to 
the other moiety thereof, upon trust to 
pay the interest and dividends thereof in- 
to the hands of the said testator's dauirh- 
ler, Mary Potter for her life, and after her 
decease for her children, and lor want of 
issue, upon trust for such persons as the 
said Mary Potter, by her last will and 
testament should appoint. 

The testator died 'in November, 1799, 
and on the 2d of June 1810, the said Ma- 
ry Potter was found to have been a luna- 
tic from the 13th September 1809. 

On the 13th October, 1812, a marriage 
being m contemplation between Sarah 
tllison a daughter of the above named 
Sarah Ellison and Ralph Nicholson cer- 
tain articles of agreement were entered 
into of that date, by which it was agreed, 
that upon the said Sarah Ellison, the 
daughter attaining twenty-one, she being 
Oien only nineteen, a settlement should 
be executed by her and the said Ralph 
JNichoIson for the purpose of settling all 
the share and interest which she then 
was or might become entitled to under 
the will of the said Fitzherbert Potter, 
or otherwise, of and in the estate and ef- 
fects of the said testator upon certain 
trusts therein mentioned, for the benefit 
of herself and the said Ralph Nicholson 
and the issue of the marriage ; and the 
agreement also contained a covenant on 
the part of the said Ralph Nicholson that 
such share and interest should be held 
by the trustees, upon the trusts therein 
mentioned. In pursuancepf this agree- 
ment, and in conformity with its terms, a 
settlement was duly executed on the said 
Sarah Ellison (the daughter's) attaining 
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her age of twenty-one. Marj Potter, 
before she became a lunatic, made her 
will, dated the 2d of August, 1800, and 
thereby directed and appointed the trus- 
tees of her said father's will to stand pos- 
sessed of the moiety of his residuary es- 
tate, bequeathed to her as above men- 
tioned, upon trust to pay the interest and 
dividends thereof to her mother, Sarah 
Potter, for her life, and after her death to 
her sister, the said Sarah Ellison, for her 
life, and after the decease of the survivor 
of her said mother and sister, npon trust 
to pay or transfer the said moiety nnto 
and between her two neices, the said 
Sarah Ellison, the daughter, and her sis- 
ter Maria Ellison, in equal shares. Sa- 
rah Potter the mother, died on the 12th 
of January, 1812, Mary Potter, the tes- 
tator, on the 10th of August 1839, and 
Sarah Ellison, her sister on the 29th of 
March 1821. 

On the death of Mary Potter, a sum 
of iS4801. 3 per cent annuities, was stand- 
ing to her credit in the name of the Ac- 
countant General, and a moiety of this 
sum was claimed by the Plaintiff's as 
trustees of the settlement of Mr. and 
luirs. Nicholson, pursuant to the articles 
executed on their marriage and the sub- 
sequent settlement in pursuance of them. 
The Vice Chancellor: — After re- 
peated discussions the law has been set- 
tled in the cases of Purdew v. Jackson^ 1 
Russ. Hanner v. Morton^ 3 Russ, 65 ; 
and Bates v. Dandv^ 3 Russ 62. In 
Purdew v. Jacksony Sir Thomas Plumer 
said that after repeated consideration of 
the subject, he still continued of the 
same opinion, that all assignments made 
by the husband of the wife's outstanding 
personal chattels which were not, or 
could not be reduced into possession, 
whether the assignment were in Bank- 
ruptcy or under the insolvent acts, or to 
trustees for payment of debts, or to a pur- 
chaser for valuable consideration, passed 
only the interest which the husband had, 
subject to the wife 's legal right of survi- 
vorship. In that case Mrs. Bolton was 
entitled to certain trust funds after the 
death of her aunt, which were assigned 
bj her husband for valuable considera- 
tion before the death of the tenant for 
life and the husband having died before 
the property was reduced into possession, 
the question was whether his assignee 



could claim the fund ; and in conformity 
with the view taken by him during the 
discussion. Sir Thomas Plumer decided 
that Mrs. Bolton was entitled to the fnud 
Precisely the same question arose in the 
case of Hoimer v. Morton^ and in this 
case Lard LyndhwrBt said, that in Boies 
V. Dandy ^ no doubt could be entertained 
as to the husband's power over the prop- 
erty, which was the subject of the as- 
signment, and the application of that 
case to the question in Honner v. Morion 
rested, not on the decree, but on a dt^um 
wholly unnecessary for a decision of the 
actual points before the Court. The case 
of Lord Carteret v. Paschail^ 3 P. M. 
198 which was relied upon in the argu- 
ment in the present case, was decided on 
the ground, not that the husband might 
assign his wife's, but his own chose in ac- 
tion j and it is observable that in p 99, it 
is stated to have been admitted on all 
sides, that if a man in his own right be 
entitled to a bond, or other chose in actiony 
he might assign without ^flJ considera- 
tion, but where it was a chose in action 
which the husband had only in right of 
his wife he had no absolute title to it, but 
only a right to endeavor to reduce it into 
possession, if he could, during the ioint 
lives of him and his wife, which if he 
should not be able to do, the same would 
remain as it was originally, in the wife. 

It is useless to be always travelling 
over the same ground. I consider the 
principle laid down by Sir Thomas Pbs- 
mcTy and twice affirmed by the Lord 
Chancellor to decide the present case, for 
whether the husband died before the 
tenant for life, or whether he survived 
and died before the property was reduced 
into possession, the same result must fol- 
low ; and it must therefore, be declared 
that Mr. Nicholson's covenant did not 
operate as a disposition of the chose in 
action of the life which was not reduced 
into possession in her life time. 



ftS» REPORTS IN THE SUPREME 
COURT AND COURT OF ERRORS. 
— It will be seen that we have MAI>£ 

ARRANGEMENTS WITH THE REPORTER OF 

THE Supreme Court and the Court of 
Errors, to qtve a series of cases deci* 

DED IN THOSE CoURTS. 
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R£CEIV£ft3 APOINTED IN 
CHANCERY. 

DMTRAINrNO FOR RENT. 

The question as to the right of a re- 
ceiver appointed by the Court of Chan- 
cery to distrain on the tenants, has heen 
a subject of doubt, at least, as to the 
mode of proceeding. It has been said 
that he ought, in every case to apply to 
the Court which appointed him, whilst 
this opinion is modified bjr others so as 
to make the application necessary in 
some particular cases only. It has like- 
wise been made a question whether or 
not the receiver should distrain in his 
own name. Some recent English deci- 
sions on these points are worthy of notice. 

In Pitt V. Snmoden^ 3 Atk, 750, Lord 
Hardwick said that receivers appointed 
by the Court of Chancery have a power, 
where they see it necessary, to distrain 
for rent and need not apply previously 
to so acting for a particular order for 
that purpose; and that he often won- 
dered at their doing it, as it gave the 
tenant an opportunity of conveying his 
goods off the premises in the mean time, 
for the court never makes an immediate 
order for a distress, but allow, on such 
application, a future day for a tenant to 
pay. He added, however, that if there 
should be any doubt who had the legal 
right to the rent, then the receiver, as he 
must distrain in the name of the person, 
who has that right, would very properly 
make an application to the court for an 
order. In Brandon v. Brandon, 5 Madd. 
473, a motion was made on behalf of one 
Powell, a receiver appointed in the cause, 
that it might be referred to the master to 
inquire and state whether it would be for 
the interest of the parties interested in the 
rents and profits of the testator's estates 
that the receiver should be at liberty to 
make the distress, or to take any other 
proceedings agamst tenants in arrear; and 
that in case the master should be of opi- 



nion that it would, then that the receiver 
might be at liberty to make such distress- 
es, or take such other proceedings in the 
name of the trustees ; and that the ex« 
penses attending the same might be al* 
lowed him in his accounts. In support 
of this motion it was said that the receiver 
wished for the sanction of the court before 
he proceeded against the tenants, especi- 
ally as he must (it was said) distrain in 
the name of the trustees who have the le- 
gal estate. The effect of the' distress 
might be to ruin the tenants, who, besidesi 
might replevy and occasion considerable 
expense. But the Yice-Chancellor ob- 
served: — the register states that the prae* 
tUe is for a receiver to Strain upon ki$ 
own discretion for rent in arrear mtkin the 
year; but ifin arrear for more thana year 
then an order is neeessary,^^ 

The dicta of Lord Hardwick were re- 
lied on in Ward v. Shew and aiK>ther, 9 
Bing. 608, where an authority was given 
to tenants to pay their rent to J. S., and it 
was declared that his receipt should be « 
sufficient discharge for same. It was 
contended that as J. S. had thus an au- 
thority to receive the rents he was enti- 
tled to distrain upon the same principle as 
a receiver appointed by the Court of 
Chancery. The court, however, held 
otherwise, but not at all impeaching the 
doctrine as to receivers appointed by the 
Court of Chancery. Tindal C. J. said, 
<'I think we may decide this question 
without infringing on the rule as to a 
receiver of the Court of Chancery. Such 
a receiver is an officer appointed by the 
court under certain well-known rules, and 
responsible to the court for any abuse of 
authority ; here, by the very terms of the 
instrument under which the defendant 
justifies, the tenants only are authorised to 
pay their rent to the defendant, and to 
take his receipt as a discbarge." 

The next question to be considered is, 

whether, where a receiver does distraiUi 

the bailiff making distress should make 

cognizance under him, or imder the par- 

51 
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ties beneficially interested in the property. 
In Dancer Y. Hastings^ 4 Bing. 2, in re- 
plevin co^izance was made by a defend- 
ant as bailiff to R. W., for rent arrear on 
a demise from R/ W. At the trial, the 
demise appeared by the lease to be from 
R. W., a receiver appointed by the Court 
of Chancery (in a cause wherein A. B. 
was plaintiff and C. D. defendant), to the 
plaintiff in the action^ for a term of four- 
teen years, he paying to R. W., or any 
future receiver^ the sum of £20 per annum. 
A verdict having been found for the de- 
fendant a motion was made to set it aside, 
on the ground that the nature of the les- 
sor's title appearing upon the lease, the 
bailiff ought to have made cognizance 
under the persons beneficially interested 
in the property, and not under the mere 
receiver. It was contended, that the les- 
see held of the person beneficially entitled, 
and that though the receiver might de- 
mise, he could only do so for the benefit of 
the owner. And that if the receiver might 
have sued on a covenant made to him, at 
all events he could not distrain, for he had 
no reversion, and there was no instance of 
an action in which a receiver had been 
a plaintiff. But the court said they were 
clear that the plaintiff could not take a 
lease from R. W. and then turn round and 
say that R. W. had not demised ; and 
Oaselee^ J. observed that probably it was 
not decided who was interested in the 
property ; so that if the receiver were ex- 
cluded, there would be no one who could 
distrain. In the earlier case of Hughes v. 
Hughes, 1 Ves. sen. 161 ; 3 Bro. C. C. 87, 
8. C. a motion was made that a receiver 
might be at liberty to distmin for rent. It 
was said at the bar, that the person having 
the legal estate must distrain^ the distress 
must be in his name. The Lord Chan- 
cellor said, ^ I thought not ; but that the 
attornment gave the right to the receiver. 
It isneeessary to compel the tenant to at- 
torn. If you had the attornment, yon must 
distrain in the name of the receiver^ not of 
the other y because there %» no privity," 



PRACTICAL POINTS. 

LirS INSURANCB. 

A clause is very usually inserted in 
polides of Ufa insurance^ exempting the 



office from pajrment of the money on the 
suicide of thepscson insured. When the 
policy is wholly ^sildnt on this subject, 
there is no doubt that the money may be 
recovered, when the suicide can be clearly 
proved to be the result of a diseased nund. 
The Amicable Life Insurance v. B a /f e urf, 
10 Selw. N. P. 10th ed. 1033 ; 4 mi. »4. 
But when there is an exception if the 
party insured ^ commit suicide," or " die 
by his own hands," there is some difficul- 
ty in coming to a correct condusioo. In 
an unreported case, mentioned arguendo 
by Wilde Seij't., 5 Scott, N. &*422,of 
GarreU v. Barclay^ which was an action 
brought by the executors of one Daniel 
Rainier, on a policy for £3,000 effected 
in the Roch Assurance office ; the policy 
did contain a proviso against suicide, and 
it appeared that Mr. Rainier, who had 
before shown symptoms of mental aber- 
ration, had left his house between five and 
six o'clock in the afternoon, and was on 
the following morning found drowned, 
under peculiar circumstances, in a pond. 
A coroner's inquest had returned a verdict 
that he destroyed himself, being in an un- 
sound state of mind. Lord C. B. AUx- 
ander, who tried the action, said to the 
jury, " He was, beyond all doubt, insana 
You must make in some degree a leap in 
the dark. I have seldom met with a 
case in which there was equal uncertain- 
ty. When a man is found, under circum- 
stances detailed in the evidence you have 
heard, drowned in a pond, being proved to 
have been previously in a state of derange- 
ment, the prima facie presumption is, that 
he went there for the purpose of self-de- 
struction. The question is, whether the 
evidence that has been adduced removes 
that prima facie presumption? Tou are 
left to guess. It is difficult to apply the 
rules of reason to the conduct of one, who 
is confessedly not acting under the influ« 
ence of reason. It is for you to cut this 
knot. The juiy returned a verdict for 
the plaintiff, for the sum insured, being of 
opinion '^ that Mr. Rainer did not commit 
suicide ;" and their verdict was acquiesed 
in. In a very recent case of Borradaik 
V. Hunter^ 6 Scott, N. S., 418, the facts 
were these : In the year 1828, a policy 
was effected by one W. B., upon his own 
life in the London Assurance Society, 
with a proviso that in case the aMured 
should among other things, 4i« Ay Auptra 
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kmuU, the policj should be void. In 
1888, the aseured being at the time of 
uosoand mind precipitated himself from 
Vauxhall Bridge into the Thames and 
was diowned. In an action brought bj 
his executor upon the policj, the jury 
fisund that the assured ^ voiuntaril j threw 
himself into the riir^, knowing at the 
time that he should thereby destroy bis 
life, and intending thereby to do so j but 
at the time of committing^ the act he was 
not capable of judging b^ween right and 
wrong;" it was held by CoHmo/Hj Ertk- 
me^ and Msule, J. J., Tindal, C. J., dis^ 
amUmUtj that upon this finding the de- 
fendant was entitled to the verdict ; and 
that the proviso embraced a// cases of in- 
tentional self-destruction. There are some 
ciroumstances however, in addition to the 
great weight to be given to the doubts of 
the Chief Justice wbich go somewhat to 
shake this decision. The life of W. B. 
had also been assured in the Law Life 
Assurance and Equitable offices, one of 
these assurances being effected by W. B. 
himself, about two years before his de- 
cease. These several sums were paid 
without demur, and the principal case was 
compromised, the office agreeing to pay 
the eseoutor of the deceased the value of 
the policy on the day preceding the day 
of his decease, and to forgo his costs, 
BorrmdaiU v. HtmUr^ 5 Scott, N. S. 418. 



lltFLANTS NECBS8ARIS8. 

It is perfectly clear that from the ear- 
liest time down to the present, the word 
neee$mne$ was not confined, in its strict 
sense to such articles as were necessary 
to the support of Ufe, but extended to arti- 
cles fit to maintan the particular person 
in the state, station, and degree of life in 
which he is. In a recent case in Eng- 
land it appeared that the infant was an 
nndergraduate at Trinity College, Cam- 
Inridge, it was held that a Bill which con- 
sist^ of charges for dinners, deserts, pas- 
try and fruit, extending from December 
18th, 1840 to January 7th, 1842, and 
amounting in the whole to £7. 0^ 7. could 
not be allowed as necessaries; among the 
iwsr»theioik>wiBg, 



1841. 
Feb. 17, Soda water and acidulated drope, - 1 6 

Mar. 22, I^ozeogea, ,4 

April 1S» Oraogea, Jelly, biaealts and peitry, 2 9 

Lord Abingetj Chief Baron, said, << the 
question is whether, on the face of this 
bill, we see any articles that we should 
think have been considered by the jury, 
under all the circumstances of thp case, 
as necessaries, and we think thero aro 
none." Parke, B., said, "This is the 
case of a young man resident in the town, 
and having from his college every thing 
necessary for a person in siaiu papillari. 
The only items which could poiBsibly be 
necessary, are those to which reference 
has been made. If there had been any 
explanation of the circumstances under 
which they were Supplied, it might possip 
bly have varied the case, but no explana* 
tion whatever is given of them." Brook 
er V. Scott, 1 1 Mee. and W. 67. 



IN CHANCERY. 



Before the Hon. Reuben H. Walworth, 
Chancellor of the State of New 
York. 

In the matter of the Receiver of the City 
Bank of Buffido. 

ACTS ABOLI8HINO omCK OV BAlfX COM* 

MISSIONBSS — ITS WrKCT Off SUlTf PK1^> 

VlOVfLT COHHENCSA. 

A Bill was filed by the Bank Comminioners against 
a corporation charging it with insolvency, and 
with a violation of its character, awl [^rayiac 
for an injunction to restrain the corporation and 
its officers frem eiercisinff any of iu franchises 
and privileges, and for the appoutment of a 
Receiver to distribute the profits and eflects 
among the creditors, a final order for an in- 
junction, and for the appointment of a Beceiver 
waa made accoidingly. Subscquendy an order 
was made accordinc to the directiona of the 
Statute to restrain the creditors firom proceed- 
inc at law against the Bank, and requiring 
them to exhibit dieir claims and demands to the 
Receiver, and become parties to the suit within 
a time specified by the order, in purswnce of 
which various claims were presented to the Re- 
ceiver,some of which were aUowed hy hun and 
odiers were rejected. The cause was bfouaht 
to a bearing upon the BiUas confessed tpSM 
the eorpontioa* and by a final decree it wae 
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adjudged tbtt the Bank had forfeited its corpo- 
rate rightB and priTilegee, and it waa perpetually 
enjbined from the ezerciie thereof, and it waa 
by auch decree declared that the corporation be 
continuedin existence so far only as ought to be 
necesaary to enable the Receiver to collect for- 
eign debts, and to recover the foreign property 
in the name of the corporation, but for no other 
purpose whatever; and that when those objects 
should be accomplished the corporation should 
be deemed to be actually dissolved. The par- 
ties who had presented their claims against the 
Bank not having agreed to the appiointment of 
referees to setUe their claims, which were re- 
jected by the Receiver, applied to the court 
for the appointment of such referees, as author- 
ised by the article of the revised sUtutesrelative 
to the powers, duties and obligations of trus- 
tees of ineolvent debtors. The Receiver applied 
to the court and obtained an order referring it to 
a master to settle and adjust all such claims 
which had been presented within the time al- 
lowed by the former order and disallowed by the 
receiver, except such as the claimants and the 
receiver should within thirty days mutually 
agree to refer to referees to settle and adjust ac- 
oordhig to the statute. None of the claims 
faaTfaigbeen submitted lothe referees widiin the 
time prescribed, the master proceeded in the i«- 
ference as to such claims and made his report in 
relation to one of such claims at the time when 
the act of April the 18th, 184S, abolishing the 
office of Bank Commissioner went into opera- 
tion. That act having made no provision for 
flie revival or continuance of such suits in Chan- 
cery, commenced by and in the name of the 
Bank Commissioners, the master doubted whe- 
Aer he had e ririit subsequently to proceed in 
the execution of the order of reference. On 
application by the Receiver for the instruction 
and direction of the court in relation to the 
•ettlement and adjustment of certain claims 
against the Bank: Htid, that although any of 
the creditois of the Bank who had presented 
and proved their claims to the satisfaction of the 
Receiver, under the order for that purpose 
made by die events might file a supplemental 
Bill to revive and continue the proceedings, 
that similar permission wouM be given to any 
creditor who had presented his claim to the Re- 
ceiver within the time limited hf the order for 
ttat purpose, upon the presentiment of a peti- 
tooo upon oath dewing that his claim which 
bad been rejected bytiie reeetver wasavaNd 
claun against the Bank atthe time of its foilute. 
But a revivor of the proceedings is not necessary 
where there is no further litigation to be had 
wilBi the defendant in the original suit, aud 
When the onW questions to be settled are be- 
tween the different creditors claiming payment 
out of a fund which is in the possession of an 
omcer of the court and under its control. 

Tttia vas an application by the receiv- 
er of the property and effects of the City 
Bank df Buffalo for instruction and di- 
rection of the court in lelatiwi to the set- 
wemeijt and adjustmust of certain claims 



against the Bank, which had been ppsh 
sented to and disallowed by him. 

A Bill was filed by the Bank Comnns* 
sioners against the corporation, chaining 
it with insolvency, and with a riolatiott 
of its character, and praying for an in- 
junction to restrain such corpomlion and 
its officers from exercising any of its 
franchises and privileges and for the ap- 
pointment of a receiver of it« property 
and effects, to distribute the same **ptiA'pg 
its creditors, dec, and upon due notice of 
the application to the proper officers of 
the bank, a final order for an injunctiao, 
and for the appointment of a receiver waa 
made accordingly. Subsequently aa order 
was made, according to the directions of 
the statute, to restrain the creditois from 
proceeding at law against the bank, and 
requiring them to exhibit their claims and 
demands to the receiver and become par* 
ties to the suit within a certain specified 
time in that order. In pursuance of such 
order various claims were presented to the 
receiver; some of which were allowed by 
him , and others were rejected. The cause 
was afterwards brought to a hearing upon 
the Bill taken as confessed against the 
corporation, and in July, 1841, the Chan- 
cellor made a final decree thereon, ad. 
judging and declaring that the bank had 
forfeited its corporate rights and privileges, 
and perpetually enjoining it from exercis- 
ing them ; that the corpomtion be contin- 
ued in existence so far only as might be 
necessary to enable the receiver to collect 
foreign debts, and to recover foreign pro- 
perty in the name of the corppmticm, but 
for no other purpose whatever ; and that 
when those objects should have been ac- 
complished the corporation should be 
deemed actually dissolved. The final 
decree also directed the payment of the 
costo of the complainant's solicitor out of 
the funds of the bank in the hands of the 
receiver. 

The parties who had presented their 
claims against the Bank not having 
agreed to the appointment of referees to 
settle their claims, which were rejected by 
the receiver, now applied to the Qhimff^hy 
for the appointment of such ref<ueeS| as 
authorized by the articles of the levised 
statutes relative to the powers, duties and 
obligations of Trustees of insolvent deb- 
tors. The receiver applied to the Chan- 
cellor and obtained an oidir rg^anuw it to. 
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a BftMler to settle and adjust all such 
claims which had been presented within 
the time allowed by the fonner order and 
disallowed by the receiver except such as 
ttie claimants and the receiver should, 
within thirty days, mutually agree to re- 
fer to xeleiees to settle and adjust accord- 
ing %o the statuta And none of the 
claims having been submitted to the xe- 
fesMs within the time prescribed, the 
master proceeded in the reference as to 
such datms and had made his report in 
relation to one of these claims at the time 
when the act of the 18th April, 1843, 
abolishing the office of Bank Commis- 
sioner went into operation. That act 
having made no provision for the revival 
or oontinifance of suits in chancery, com- 
fflenced by and in the names of the Bank 
Commissioners, the master doubted whe- 
ther he had a right subsequently to pro- 
ceed in the execution of the order of refer- 
ence to him. And the object of this 
application was to obtain the decision 
and direction of the court in the pre* 



Thb CHAKcBLLOR.-^The sixth section. 
of the act abolishing the office of Bank 
Ckimmissioner,* (Laws of 1843, p. 301,) 
authmizes the comptroller in certain cases 
to appoint an officer as a substitute for 
those whose office is abolished. But his 
powers and duties do not appear to apply 
to a case like the present, where a bank 
has already been proceeded against; even 
if he would be authorized to institute a 
proceeding in this court for an injunction 
against the bank which he is appointed to 
exaiAine. The power of such special 
commissii^er to apply in his own name 
for an injunction, or for the appointment 
of a receiver against the particular bank to 
which his appointment relates is at least 
doubtful For the legislature in the adop- 
tion of the sixth section of the act appear 
only to have had in contemplation an 
examination into the conduct of the bank. 
And if they had intended to give him 
the power which the former bank commis'* 
aioners, or a majority of them, jointly 
possessed, in instituting proceed mgs 
against the bank in this court, they pio- 
hably would have employed different 
language to signify that intention. 

But although the statute has made no 
provision for the revival or continuance 
ci a suit of this kind, commenced by the 



bank commissioners, if a revival is abso- 
lutely necessary for the purposes of justice, 
this court has unquestionably the power, 
upon a proper bill filed by a party interest- 
ed in such revival, or by the attorney- 
geneml if the interest of the people re> 
quires it, to allow the proceedings already 
institute to be continued. In cases ci 
this kind, after the making of the final 
order for the appointment of a receiver, 
such receiver becomes absolutely entitled 
to all the property and effects of the cor- 
pomtion for the purpose of distributing the 
same among the creditors and stockhold- 
er»-*(2 R. S. 464, & 42, and 469, ^ 67). 
Such final order is tnerefore in the nature 
of a decree in an ordinary creditor's suit 
against executon, or others, who are 
trustees of a fund upon which several dis- 
tinct creditors have claims for the pay- 
ment of their debts rateably, or according 
to a specified order of priorities. In cases 
of that kind, creditors who are not nomi- 
nal parties to the suit, nlake themselves 
9uch parties in fact, by coming in and 
presenting their claims to the master un- 
der the decree, and submitting themselves 
to the jurisdiction of the court, for the set- 
tlement and adjustment of their respective 
claims upon the fund, as directed by the 
decree or order under which such claims 
are presented. A creditor who comes in 
and makes his claim under such a decree, 
is quasi a party to the suit and entitled to 
the benefit of the decree, as such party, 
and may be restrained from proceeding 
at law for the recovexy of his debt after he 
has made his election to proceed in this 
court for the recovety of his debt under 
the decree. {Famham v. Burroughs^ 1 
Dick. Rep. 63.) And it is now settled 
that after such a decree, a creditor who is 
entitled to come in under it, although he 
has not so come in, and is not in fact a 
party, may be restrained from proceeding 
at law, and be compelled to come in under 
the decree, or lose his claim upon the 
fund. (Douglass v. C^, 1 Dick Rep. 
393 ; Mocker v. Reed, 1 Ball and Beatty 
318. Goaie v. Fryer, 2 Cox C. C. 201.) 
Neither will he be permitted to file a new 
original bill in this court against the exe- 
cutor on the trustees of the fund. But if 
he could not come in under the decree in 
that suit, or is entitled to more extensive 
relief than he could obtain under that de- 
cree, he may be permitted to file anew 
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bill in the nature of a supplemental suit. 
{Brookes v. Gibbons^ 4 Paige's Rep. 
374.) 

Under such a decree for the benefit of 
creditors generally, therefore, are the cre- 
ditors who may wish to come in under 
the same and avail themselves of its pro- 
visions are for every substantial purpose 
' considered as parties. And if the nomial 
complainant neglects to proceed with due 
diligence under the decree, a creditor who 
is entitled to come in and prove his debt 
before the master will have leave to pros- 
ecute the suit, {Powell v. Wahoorth^ 2 
Mod. Rep. 183; Cook v. BoOohj Russ 
Rep. 282). And where the sole complain- 
ant in such a suit dies, or the suit becomes 
abated by the death of the defendant 
therein, if the complainant or his repre- 
sentative does not revive ^ ithin such rea- 
sonable time as may be fixed by the court 
for that purpose, it is a matter of course 
to permit any creditor who has established 
his debt before the master, to file a supple- 
mental Bill in the nature of a Bill of r^ 
vivor to revive and continue the proceed- 
ings, {Dixon V. Wyatt, 4 Mod. Rep. 393; 
HoMitck V. The Marquis Donegall^ 1 
Sim. and Stu. Rep. 491. Mitf. PI. 4th 
Lond. ed. 79. 3 Dan. Ch., Prac. 73). Al- 
though the cases referred to by Lord Re- 
desdaile were those in which the creditor 
had already come in and established his 
claim before the master, I apprehend that 
any creditor who had an existing claim 
against the fund, and a right to come in 
and prove the same under the decree has 
an equal right to file a supplemental Bill 
to revive and have the benefit of the for- 
mer proceedings. The only difference be- 
tween his case and that of a creditor who 
has established his claim appears to be 
that the former would be bound only to 
sttfte the existence of his debt in the sup- 
plemental Bill, but also to prove it, if it 
was not denied by the defendant's answer, 
before he would be entitled to revive and 
continue the proceedings, ( White on Sup. 
and Rev. 156).^ 

If a revival of the suit in this case was ne- 
cessary, therefore I should under the cir- 
cumstances of the case permit any of the 
creditors of the bank who had presented 
and proved their claims to the saiisfacti(m 
of the receiver, underthe order for that pur- 
pose made by the court, to file a supple- 
mental Bill to revive and continue the 



proceedings. And similar penrnsnon 
would be given to any creditor who had 
presented his claim to the receiv«r within 
the time limited by the order for that pur- 
pose, upon the presentiment of a petition 
upon oath showing that his claim which 
had been rejected by the receiver was a 
valid claim against the bank at the time 
of its failure. 

A revivor of the proceedings does not 
however, appear to be necessary where 
there is no further litigation to be had with 
the defendant in the original suit, and 
and where the only questions to be settled 
are between the different creditors claim- 
ing payment out of a fund which is in the 
possession of an officer of the- court and 
under its control, (3 Dan. Ch.*Pr. 224). 
In the case under consideration, the nomi. 
nal complainants are no longer in exist- 
ence, and their right to continue these 
proceedings has not devolved upon any 
other persons or officers representing the 
same right. Indeed, the whole object of 
the suit has already been attained bv pla* 
cing the funds of the bank into the hands 
of the receiver, to be distributed among 
the creditors and stock holdera of the 
corporation under the direction of the 
court. And the charter of the bank hae 
in fact been annihilated by the decree^ so 
that the citizens of the state are in no 
danger of being injured hereafter by anjr 
proceedings of its offioen. Ail that is 
necessary, therefore, is to direct an order 
to be entered that the master proceed upon 
the reference to ascertain and determine 
the validity of the claims which have 
been presented to the receiver and disal- 
lowed, as there are in fact no bank com- 
missioners and the corporation itself is die- 
solved, so far as relates to any proceedings 
in this State, it appears to be improper to 
entitle the papers hereaAter as in the 
original suit ; except in the order for the 
master to proceed, which should be so 
entitled. But the order will direct that aU 
subsequent proceedings shall be entitled, 
^ In the matter of the receiver of the City 
Bank of Buffalo,'' and the right of the 
creditors against whose claims the mas- 
ter has reported, to except to his report, 
must be exercised within the usual time 
allowed by the rules and practice of the 
court after service of a copy of the Older 
upon them or their solicitor. 
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BeloKB the Hon. Lbwm H. Sandiobd, 
ABsi^jtant Vice-Chaocellor of the first 
Cizcuit. 

Wood i^. Clvtb — Auburn 06 Oct 
11 Nov. 1843. 

VaVAST IV CMUrai'-PAWITlOlf. 

Ainkfw hw'mif^n^dowr In ImmI, isnota 
temnC la rtrmmft" with the owner or ewnen 
ofthelud. 

And the ceonot be made the sole complainant or 
defendant in a soit for partition. 

Thb thiee complainants became the 
purchasers at a SherifT's sale of a house 
and lot owned bj F. J. Clute. After 
Clut^s death thej received a deed from 
the Sheriff and then exhibited a bill in this 
court against the widow of Clute, to com- 
pel a partition of the premises on a sale 
and division of the proceeds. The widow 
put in an answer insisting upon having 
her dower assigned, and that a sale was 
not necessary. Testimony was taken 
upon this subject, but as the case turned 
the point of jurisdiction, it is not refened 
to in the opinon of the court. 

J. JP. Hulberiy for complainants. 

S, WaOuT and J. Rathlmn for defendant. 

The Assistant Vice-chancellor. 
— The defendant objects that this suit 
cannot be maintained, because she has a 
mere dower right in the premises in ques- 
tion. This ground was first taken at the 
hearing, but if well founded, no decree can 
be made which will affect her rights. 

The defendant is not a tenant in common 
with the complainants. (Jackton d. 
Clark V. aDonoughy, 7 Johns, R. 247 ; 
Bradikav) v. CaUaghan, 8 id. 558 ; iS^t^- 
lor V. Van Riper, 10 Wend, 414 ; Yates 
V. Paddock^ 10 id. 528.) 

In the case last cited, the question was 
examined by the Supreme Court in refer- 
ence to the provisions of the revised sta- 
tutes relative to dower, and that court de- 
cided that the dower right of a widow is 
still a mere right of action, and that she is 
not a tenant in common with the heir or 
alienee of her husband. * 

The origin of equity jurisdiction in 
cases of partition is involveid in obscurity. 
{AUnait on Partition^ 78 to 80, and the 
CBBBi there cited ; 2 Ho^, Ch. Pr. 160.) 
It probably existed in England before the 
8ti^utes^3 Hen. 8, ch. 1, and 32 Hen. 8, 
oh. 32, when paititipn was a remedy eon- 
fined to coparceneniy (see Agar v. Fairfaex^ 



17 ves. 552,per Lord Eldon). In respect 
to the estates of the parties to the proceed* 
ing, I cannot find that the Court of Chan- 
eery in England, ever entertained a suit 
for partition where it was not allowable 
in the courts of law. In this state, the 
jurisdiction of the court of chancery in 
partition, appears to have existed mde- 
pendeat of the statutes on that subject. It 
is recognized in 1 Rev. Laws 513, ( 14, as 
an existing remedy. 

In the revised statutes, the court of 
chancery is declared to have the same 
power on this subject, as is therein given 
to the common law courts in like cases 
—(2 R S. 329, ( 79.) 

So far as I can discover, this court never 
assumed to make partition between parties 
who could not maintain the proceedings 
under the statute ; and if it ever had a more 
extended jurisdiction in that behalf than 
the statute gave to the courts of law, it 
would probably now be deemed confiined in 
its exercise to the provisions of the statute. 

The question therefore is upon the 
Revised Statutes. Do they authorize 
such a bill as this ? 

The first section of the statute of par- 
tition^-(2 R. S. 317) seems to point out all 
the parties by and between whom, the 
proceedings may be instituted. And one 
controlling principle, without regard to 
extent or quantity of the interest, is that 
they shall be joint tenants, or tenants in 
common. Sul^equent sections authorize 
the introduction of other part-owners, and 
persons .having particular, qualified or 
revisionary interests ; such as tenants for 
years, b^ the curtesy or in dower, per- 
sons entitled in reversion or remainder, and 
creditors having liens. These may be 
made parties to the partition, but there ap- 
pears to be no authonty for their instituting 
it, unless they are also tenants in common 
in possession. It may be said that in this 
case, the complainants are tenants in com- 
mon, and entitled to commence the suit un- 
der the first section,against one whohas an 
interest such as is mentioned in the fifth and 
sixth sections. The difficulty is, that there 
must be a suit between tenants in com- 
mon. They cannot all be on one side of 
the suit or petition, and the particular in* 
terests on the other. Here the complain- 
ants own the whole estate in possession 
subject to a right in action belonging to 
the defendant, by virtue of which she 
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may eome into possession of a portion of 
the land, not as tenant in common, but in 
severalty. She can have no ffoseeMsion 
until her dower, is admeasured to her. As 
tenant in dower, she is not and never will 
be a tenant in common with the com- 
plainants. If this proceeding can be main- 
tained, what is to prevent all the tenants 
in common from proceeding jointly in par* 
tition against a specific holder in lieu on 
the whole or an individual portion of an 
estate? A brief examination of the de- 
cisions under the former statutes of parti- 
tion will shed some light upon the point 
In Bradshaw v. CaMaghan, in the court 
for the correction oi errors, 8 Johns. R. 
558, (and see between the same parties, 5 
J. R. 80,) the tenants in common of the 
inheritance had proceeded under the stat- 
ute to make partition, and had the dower 
of the widow set off in severalty in each 
paxceL She was made a party and a 
proportion of the costs charged upon her 
allotments. It was decided that the pro- 
ceeding was null as to her, the statute 
then in force, (l Kent and R. 42) making 
no provision tor affecting the rights of 
tenants in dower of the whole premises. 

In the revised laws, (1 R. L. 513 ^ 14 
&c.) provision was made for tenants in 
dower reversioners, &c., in express terms ; 
but in Coles y, Colts, 15 Johns. 319, it was 
held that the act did not extend to a case 
where the husband was seized in sever- 
alty of the whole premises, and that she 
could not be made a party to a partition 
among his heirs, &c. The act of April 
15, 1814, (ch, 198) authorized a sale of 
the widows dower in such a case, but it 
did not enable the courts to set it off in bl 
partition. 

In Yates v. Paddock before cited, one 
of the consequences which it is said 
would flow from holding an estate, in 
dower to be a tenancy in common under 
ihe revised statutes, was the remedy hy 
fartitwn. 

In Striker v. Mott, 2 Paige, 389, it was 
held that a reversioner cannot file a Bill 
for partition. It must be exhibited by a 
party in possessUm. The same reascm ap- 
plies to a tenant in dower, with the ad£- 
tional reason that she is not a tenant in 
common. If these cannot be the sole 
parties on the one side of the suit, is there 
anything in the statute which authorises 
them to bethesolepartiesontheotherside? 



My conclusion is that the salt oaimoi 
be maintained in its present fonxL One 
or more of the tenants in commoD must 
be made defendants. The Bill must be 
dismissed with costs, but without preju- 
dice to the complainants legal or equitable 
rights in the pmmises, or to a proper suit 
or proceeding by any of them for panitioQ 
against the others. And inasmuch as 
the objection to this suit appeared on the 
face of the Bill, and was not set up by 
demurrer or in the answer, the defendant 
is to recover no more costs than she would 
have been entitled to upon -a demurrer to 
the Bill. 



SUPREME COURT. 



Baprente Court «r tfete Btmtm of Mew TovIl. 

Before the Hon. Samukl Nklson, C. J., 
and Judges Bronson and Cowkn. 

Solomon M. Pikk v. Joseph Acker. 

MISROMBB, 

A judgment was obtained aeainst Seutmei Mt. P. 
and others in ao action of contract and a fi & 
was issued thereon and deliyered to the Sheriff 
of New York who levied upon the goods of Sot^ 
^mon M. P. It appeared that Solomoo M. P. 
had never heen served with process, but that bo 
had applied to set aside the judganent and that 
the affidavit used on the occasion was entitled 
Samuel M. P. impleaded with others, a«mine 
tiiem, and commenced as follows, *■ Samuel M. 
P. the defendant, impleaded, fltc, being duly 
sworn doth depose and say ,** Stc. , and was signed 
" S. M. P." It also appeved dial when the 
deputy sheriff made the levy, he shewed the 
execution to the ptelntiff who said nothing 
about his name being wrong, but said he had not 
been served with the process : 
Htid^ that the sheriff was not, vnder the dr« 
cumstance^ Justified in seizing the goods. 

To have estopped Solomon M. P., it should ap. 
pear that he knew the execotioa vras ^inst 
Samuel M. P., and then either admitted his lia- 
bility, or stood by and allowed the deputy to 
make the levy wiUwut informing him sf dM 
error. 

A motion to set aside a Jud^ent is not an ^ipcer- 
ance in the action. It is too late to appear to 
an action after judgment is perfected. 

Admissions made after an actdone, arebotOTideace 
more or less cogent, according to the circam- 
stances of the case ; but they dp aot go httck 
and make an estoppel by relation. 

Repletin tried before Kent, Circuit 
Judge at the New York Qrcuh in July, 
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1842.^ Barker and Holt recovered a 
judgment in this court in an action upon 
contract against Samuel M. Pike and 
three others. A fi fa was issued on the 
judgmeni to the Sheriff of New York, and 
the defendant, being such Sheriff, levied 
the fi fa upon the goods of the plaintiff in 
this suit, whose name b Solomon M. Pike. 
The plaintiff thereupon brought this ac- 
tion. 

The deputy-sheriff testified that when 
he made the levy he showed the execution 
to the plaintiff, who said nothing about 
his name being wrong; but said he had 
not been served with process. About a 
year afterwards, he said he was not named 
m the execution, his name being Solomon. 
This was after he had applied to the 
court to set aside the judgment. The 
plaintiff had made an application to this 
court to set aside the judgment, his affi- 
davit on that oc€fasion stating that the 
suit was commenced by the filing 6f a 
declaration pursuant to the statute, but 
that the declaration had never been 
served upon him The motion was de- 
nied, but on what ground did not appear. 
The affidavit then. made was entitled 
Samuel M. Pike implead with others, 
naming them; and then followed '' Samuel 
M. Pike^ the defendant, impleaded &c.. 
being duly sworn, doth depose and say*' 
Ac. It was signed « S. M. Pike." The 
attorney who drew the affidavit testified 
that he was employed to make the motion; 
that he took the name from the declara- 
ration, that the point to which his atten- 
tion was called was the fact that the de- 
claration had not been served. Witness 
thinks he read the affidavit over to the 
plaintiff, but not the title of the cause, and 
that he began with the words " being 
duly sworn.*' He never heard of the 
question about the name until after the 
motion had been made, and about the 
time this suit was brought. 

The plaintiff offered to prove that he 
was out of the state at the time the suit of 
Barker v. Holt was commenced, and was 
never served with either process or decla- 
latioir by any name at their suit ; that his 
true name was Solomon, and he has a 
brother whose name is Samuel M. Pike. 
The Judge rejected the evidence, and non- 
suited the plaintiff who now moves for a 
new trial on a case. 



A Crist and G. Woody for plaintiff. 
- IF. B. Blunt, for defendant. 

By the Court, Bronbon, J. — The exe- 
cution against Samuel was no justifica- 
tion to the sheriff for seizing the goods 
of Solomon; and if it could be shown 
that the plaintiff (Solomon) was one of 
the joint contractors who were intended 
to be sued, as was probably the fact, it 
would not help the defence. The diffi* 
culty would still be that there was no ex- 
ecution against the person whose goods 
were seized, {Griswold v. Sedgwick, 6 
Cow. 466 ; Scott v. Ely, 4 Wend. 655). 
If the plaintiff had been served with the 
declaration at the suit of Barker and 
Holt, and had appeared in that action 
without pleading the misnomer in abate- 
ment, his goods might then be taken by 
virtue of the execution. He would then 
have admitted that he was properly sued 
by the name of Samuel, and would be 
estopped from afterwards gainsaying it, 
{Crawford v. Satchwell, 2 Str. 121S ; 
Cole V. Hindson, 6 T. R. 234, and 235-6, 
per Kenyon,C. J.) Bat here it does not ap- 
pears that the plaintiff was sued, or that he 
appeared in the original action. His of- 
fer to shew that in point of fact he had 
not been served with either process or 
declaration was more than was necessary 
to bis success. It was for the defendant 
to shew that the plaintiff had been sued. 
In Reaves v. Slater, (1 B. and C. 486.) 
John Stowe Lundie had conferred a judg- 
ment by the name of John Stone Lundie, 
and it may well be that he could not 
question the levy of an execution upon 
his goods. 

The deputy says he shewed the execu- 
tion to the plaintiff at the time he made the 
levy. But the fair inference from the facts 
is,thatthe plaintiff did not notice, that he 
was not the party named in the execution ; 
and there is no pretence that the deputy 
made the levy in consequence of any ad« 
mission of the plaintiff that his goods were 
subject to the execution. The plaintiff 
told the deputy he had not been served 
with process, and he soon afterwards 
swore to that fact, and moved to set aside 
the judgment. At this time he seems 
to have been under the impression Chat 
there was a judgment and execution 
against him ; but when he afterwards^is- 
covered the fact to be other.wi8ey he 
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brought this action. The defendant 
could not make out an estopped without 
satisfying the jury that the plaintiff knew 
the execution was against Samuelj and 
then either admitted his liability in ex- 
press termsy or stood by and allowed the 
deputy to make the levy, without in- 
forming him ot the error. 

The affidavit which the plaintiff made, 
if whoUj unexplained, would not eon- 
elude him. A motion to set aside a judg- 
ment for irregularity is not an appearance 
in the action. It is quite too late to appear 
to the action ^(ter judgment has been 
perfected. The plaintiff was only in 
court for the purposes of the motion. 
And besides, the levy was made — the 
wrong for which the action was brought 
had been done long before the affidavit 
was made. 

When a party has made an admission 
for the purpose . of influencing the con- 
duct of another and the other party has 
acted upon it, the admission will operate 
as an estopped in pais. But admissions 
which come after th^ act, are hut evi- 
dences more or less cogent according to 
the circumataBces of the ease. They do 
not go back> wi make an estopped by 
relation. 

But the Affidavit u explained by the 
attorney who drew it proved little or no- 
thing against th^ plaintiff. He probably 
did not know that he was misnamed in 
the title and beginning of the affidavit, 
which seem not to have been read to 
him. 

New trial granted. 



COURT OF COMMON PLEAS. 

Before the Hon. M- ULSHO£FrER, and 
Judges Inolis and Ikgraham. 

William R. Williams v. Robert Wab- 
DROP — January 27, 1844. 

PLKADlirCl Axn> OTTINO KOTICB OW SAMS 
M ATT8R or DSriiSCCB. 

When a ddandnt pkadt and rive aotiod of Ae 
Mime natter of defence tlie Court of Comaon 
Pie«s adopting the rule of the Supreme Courti 
nijl on motion of the plaintiff order either ttie 
ttM er notice at the option of the defhndant to 



This was an appeal irom an order 
made at chambers by his Honor Judge 
Ulshoeffer. 

The action was for an assault and bat- 
tery. The defendant pleaded the general 
issue and gave notice of the same matter 
of defence in the cause whereupon the 
plaintitf moved that the defendant elect 
whether he would retun the plea or no- 
tice, and that one be stricken out of the 
pleadings. The defendant's attorney ad- 
mitted that the plea and notice were 
identical. 

The learned Judge made an order 
that the second plea of the defendant be 
stricken out of the pleadings unless the 
defendant should elect to retain the se- 
cond plea by notice to the plaintiff in 5 
days that the notice of special matter be 
stricken out ; from this order the plain- 
tiff now appeared. 

A Crist for the plaintiff. The2R. S. 
277 new ed. 23, gives the right to the 
defendant to plead as many pleas as he 
may think necessary snbject to the right 
of the court to compel him to elect when 
he fiends incansisttnt pleas : the defendant 
with the general issue may give notice 
of any matter which if specially pleaded 
would be a bar, (§24.) 

1. There is no rule of the Court of the 
Common Pleas, restricting the rights of 
the defendant to plead as many pleas as 
he thinks fit and at the same time give 
notice of special matter. 

2. There is no pretence that the pleas 
in this case are inconsistent. 

8. The right given by the statute is 
fell and the court have no right to re- 
strict it. 

4. The case of Ripky y* Burgess^ 2 
Hill 360, is relied upon as an authority 
to support the motion ; but, 

1. There is a rule of the Supreme 
Court prohibiting the defendant to 
plead and give notice of the same mat- 
ter. 

2. In this case it appeared affirmi^ 
tively that the plea and notice of spe- 
cial matter was identical. 

3. It does not appear that the plea 
or notice in the case now before the 
court are identical there is nothing 
in the affidavit or which the motion is 
founded showing this fact. 

4. The papers on which the motion 



THE NEW-YORK LEGAL OBSERVER. 



411 



Historical oatUne of tho law. 



is founded are clearly defectiTc in this 

respect 
_ hft a word the statute gives us the 
right to plead and give notice as was 
done in this case, there is no rule of the 
court reotricting this right. The case in 
2 Hill is no authority, this decision be- 
ing founded on the rule of the Supreme 
Court, and in this case it appeared that 
the plea aod notice were identical. At 
all events costs should not have been al* 
lowed. This was already wrong, as we 
have a right by the statute to plead as 
we did. There being no restnction in 
the statute except in those cases where 
the pleas were iiunmsUieni which they 
are not in this case. 

JL /. Clork for the defendant amtra, — 
The 98th rule of this court adopU the 
rules and practice of the Supreme Court 
so far as the same can be applied with 
convenience. 

The 85th rule of the Supreme Court 
says the defendant shall not both plead 
and give notice of the same matter of de* 
fence. 

And there is nothing in the rules of 
this court which conflicts with the 85th 
rule of the Supreme Court, therefore, 
that is a rule to all interests and purposes 
of this Court 

The Supreme Court have decided the 
case of Mipiey v. Burgess, 2 Hill 360, 
that '< where a defendant pleads and gives 
notice of the same matter of defence the 
Court will on motion of the plaintiff or- 
der either the plea or notice at the option 
of the defendant to be stricken out with 
costs to the plaintiff.^' 

The motion made, and order granted 
in this cause were in strict conformity to 
the above decision and this Court has 
adopted the above practice. The learned 
counsel referred to an order granted by 
Jndge /iNjrraAosi, on the I8th May, 1843, 
in the case or Davis v. Myersy in support 
of this proposition* 

I eaa see nothing in the order made in 
this cause of which the defendant should 
eomplaio, and I thereibre humbly ask, 
that the Court will confirm the order 
made in the cause and dismiss the appeal 
with costs to the plaintiff. 

Pgn CuBiAK ! — We have repeatedly 
adopted the rule of the Supreme Court 
in regard to pleas and notices wbers th^ 



are of the same matter, and in praetiee 
it is as much as the rule of this Court as 
of the /Supreme Court 

The order appealed from should be 
confirmed. We have not however gran- 
ted costs on these motions, but have gen- 
erally ordered the plaintiff^s costs to abide 
the event. 



HIBTOIUCAJL OITTIilSB OV THJI ]«AW. 

PART IV. 

B£NnT IV. 

As in Edward the third's time we find 
the Parliament approving and affirming 
the law of the Crown, so in the reign m 
Henry IV., formerly Duke of Lancaster, 
they exerted their right of new settling 
the succession to the crown i and this was 
done by the statute of Henry IV. e. % 
whereby it is enacted <' that the inheri- 
tance of the crown and realms of Eng- 
land and France, and all other the king's 
dominious, shall be set and remain in Uic 
person of our Lord the King, and in the 
heirs of his body issuing." 

To prevent deceits of the King, it was 
amongst other things, provided hy 1 Hen. 
c. 6, that no grant of the crown should 
be good, unless in the grantee's petition 
for them express mention be made of the 
real value of the lands, and also of such 
things as he had before had of the crown ; 
and the more effectually to prevent the 
bestowal on unworthy persons, it was 
declared by statute 4 Hea IV. c. 4,thathe 
would make grants to none but sndi as 
deserved them. 

Between this reign and that of King 
Henry the eighth, many new Ureason» 
were invented, as that of elippiog money, 
breaking prison, or rescue when the pris- 
oner was committed for treason, stealing 
cattle by Welchmen, execrations against 
the King, counterfeiting the sign maunel 
or signet, refusing to abjure the Pope, 
and many others.' 

Although in the 1st of Henry IV. the 
eommoM Yfere foiled in their attempt to 
share in the judicial department of the 
LiOrds, they drew from that house an ex- 
press resolution that they had a legisla- 
tive authority in all statutes^ grants and 
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subsidies, l^his was a declaration ex- 
pressly in favor of their right. It was, 
nevertheless, so little regarded in prac- 
tice, that the very next year it was inva- 
ded ; for the statute 2 Hen. IV. against 
Lollards was passed without assent of the 
Commons, who are said to have express- 
ly protested agaiost it ; notwithstanding 
which it has always been held to be an 
act of Parliament, and was occasionally 
enforced as such. 

As the ancient privilege which exemp- 
ted members of Parliament from arrest 
had not been duly observed, it was prayed 
in Parliament that whosoever arrested a 
Knight, or burgess, or his servant, should 
be fined at the King's mercy. To which 
it was answered that they had sufficient 
remedy already. It was, however, thought 
necessary that a punishment should be 
enacted for the offence of assaulting, 
beating, or wounding any menial servant 
of a knight or burgess. 

It was ordained by statnte 1 Hen. IV. 
c. 15, that the elections of knights of the 
shire were to be made in plena comitatUj 
and that this was to be done by all suit- 
ors, present, whether summoned or not ; 
and that, by 2 Hen. IV. c. 2, if the sher- 
iff made a return contrary to the act, he 
was to be fined iSlOO to be enquired of 
by the justices ; and the knights so un- 
duly returned were to lose their wages. 

By a statute, II Hen. IV., all judges 
and officers of the King convicted of 
bribery were to forfeit treble the bribe, 
be puuished at the King's will, and dis- 
charged from the King's service forever. 
By statute 1 1 Hen. IV. e. 7, any two 
justices, together with the sheriff or the 
under sheriff of the county, may come 
with the posse comitatusy if need be, and 
suppress any riot or other unlawful as- 
sembly arrest the rioters, and record upon 
the spot the nature and circumstances of 
the whole transaction ; which record 
shall be alone sufficient conviction of the 
offender. 

To remedy a mischief that prevailed 
in this reign of beating, wounding, or 
robbing a man, and then .cutting out his 
tongue or putting out his eyes, to prevent 
his being an evidence against the offen- 
der, this was declared by stat. 5 Hen. IV. 
c. 5, to be felony^ if done of malice pre- 
pense, — that is, voluntary and of set pur- 



pose, — though done upon a middeD occa- 
sion, as Sir Edward Coke explains it. 
This shews that mayhem was now consid- 
ered as a felony of life and' limb ; for 
though cutting out tongues did not come 
within that construction, yet putting out 
eyes was a mayhem at common law. 

AH persons who accepted any proTis- 
ions from the Pope to be exempt from 
canonical obedience to their proper or- 
dinary, were, by stat. 2 Hen. IV. c 3, 
subjected to the penalties of prtBmunirt. 

For the regular maintenace of the cler- 
gy, it was enacted by statutes 2 Hen. IV. 
c. 3 ; and 7 Hen. IV. o» 8^ in confirma- 
tion of the statute on this subject in the 
former reign, that a secular person was 
to be appointed perpetual vicar in church- 
es so appropriated. Whence vicars, be- 
ing regularly instituted and inducted, ob* 
tained the same claim as parsons 

By an addition to the statute of Pro- 
visorSy all persons purchasing bulls of ex- 
emption from tithes were made chargea- 
ble with them in the same manner as if 
they had not been purchased. 

Actions were, by statutes 4 Hen. IV. c. 
7, c. 15, allowed to be brought for the free- 
hold against the cestui que tt»e,.if in the 
actual enjoyment of the profits. 

All the proceedings on fineSy either at 
the time of acknowledgment, or previoas, 
or subsequent thereto, were by statute 
6 Hen. IV. c. 14, to be enrolled on re- 
cord in the Court of Common Pleas. 

Scutage^ which was assessment upon 
knight's fees, that of hidage upon all 
other lands and of talUage upon cities and 
burghS) fell into disuse upon the intro- 
duction of subsidies about the time of 
Rich. II. and Hen. IV. 

Subsides were a tax, not immediately 
imposed npon property, but upon persons 
in respect to their reputed estates, after 
the nominal rate of 48. in the pound for 
the lands, and 2s. 8d. for goods and for 
those of aliens in double proportion. 

The taxes were levied on wool, wine, 
leather, merchandize, and land. 

The revenues and profits of the crown, 
the subsidy of wool and tenths of the 
clergy, amounted to only 48,000 marks 
per annum, of which 24,000 marks were 
allotted for the King's household, and 
most of the rest for the defence of the 
kingdom. 
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By an addition to the Siatuie of La- 
boKrers^l Hen. IV. c. 17, servanU and 
labouren were restricted from putting 
their children apprentices to any craft or 
labour within a city or borough, except 
he has land or rent to the value of 20s. 
per annum, on pain of one year's impris- 
onment ; and any person taking an ap- 
prentice contrary to the regulation was 
to be fined 100s. 

By Stat. 4 Hen. 4, c. 18, power was 
^ven to the Chancellor^ in the case of 
infants having been decoyed from their 
parents by the monks and friars, in^o re- 
ligions houses. By another act in the 
same year, o. 8, the Chancellor was au- 
thorized to grant a special assize to per- 
sons aggrieved by false equity on lands, 
or false possession of goods, and if 
they recovered, they were to have treble 
damages. 

It was enacted by statute 5 Hen. IV., 
o. 2, that if any one sued for a pardon to 
be granted to a prwoator or prqver^ his 
name should be inserted in the charter, 
with the mention that it was granted at 
bis instance; and if the power 1)ecame 
afterwards a felon, the person suing the 
pardon was to forfeit lOOL 

It was provided in this reign, that eve- 
ry town or seigniority not having stocks^ 
should be fined 100s. 

The notion of producing gold and sil- 
ver out of other metals, (and undercover 
of so doing, as Mr. Reeves observes, 
probably coining base metal) having be- 
come a source of fraud and imposition in 
this reign, it was enacted that any one 
using the craft of muUipHcationy as it was 
eaned9and was attained thereof, should,by 
St. 5 Hen. IV. c,incurthe pain of felony. 



The Riots in London. — Lord Eldon 
used to relate that in the early days of 
his Chancellorship during one of the Lon- 
don riots, his house was surrounded by a 
mob ; several of the daring rioters broke 
in, and one penetrated as far as his room. 
His Lordship collared him on his en- 
try and said, '< if you don't mind what 
you are about my man you^ll be hanged.^' 
The visiter replied, " perhaps so old chap, 
but I think it looks now as you'll be hang- 
ed first," and added the old peer, <' I had 
my misgivings that he yr^s in the right.^' 



In tl&e Cinocn** Bcnclft. 

Before the Right Honorable Lord Den- 
man, C. J. and Judges Patteson, 
Williams, Coleridge and Wigutman. 

Dawson v. Champney — 25 Nov, 1843. 

liability OF INKEEPER. 

An inkeeper is only responsible for the loss of goods 
of a traveller placed under bis care, where the 
loss of the property can be attributable to tlie neg- 
ligence or want of proper attention on the part Qf 
the inkeeper. 

Where a farmer on a market day put his horse in 
the stable of an inkeeper, and the horse is kick- - 
ed by another horse in^ the stable so that the 
horse is obliged to be killed ; the question to be 
left to the jury is, whether the inkeeper has 
been guilty of any negligence or the want of dae 
care and attention while the horse was under 
his custody. And if, on such leaving, a jury 
should find a verdict for the inkeeper, and nega- 
tive any act of negligence, this court will not 
disturb the verdict 

This was an action on the case tried 
before Mr. Justice Crestoell at Carlisle. 
The declaration alledged that the defend- 
ant was an inkeeper, and that the plain- 
tiff placed his horse in the care and cus- 
tody of the defendant, and that by the 
neglect and improper conduct of the de- 
fendant an accident happened to the 
horse — plea, not guilty. The plaintiff 
was a farmer, and the defendant an in- 
keeper; and the day in question being 
market day, the plaintiff put his horse up 
at the stables of the defendant and gave 
it into the care of the ostler. During 
the absence of the plaintiff, anpther horse 
in the same stable kicked the horse of the 
plaintiff and broke his leg, and in conse- 
quence of the injury, the horse was oblig- 
ed to be killed. Evidence was given on 
the part of the defendant to negative the 
allegation of negligence, and to shew 
that due and proper care had been taken 
of the horse of the plaintiff, and that the 
injury was the result of accident. The 
learned Judge told the Jury that, unless 
in their opinion the defendant had been 
guilty of actual negligence, he was not 
responsible for the loss of the plaintiff's 
horse. The Jurv were therefore to find 
from the facts of the case, whether the 
defendant had been guilty of any negli- 
gence, or whether he had not bestowed 
all reasonable care upon the plaintiff's 
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hone while it was Iq his custody. The 
jury found aTerdict for the defendant. 

Mr. WoXion^ applied for a rule to shew 
cause why there should not he a new 
trial, on the ground of misdirection. He 
contended that the defendant was respon- 
sible at all events, to the plaintiff for the 
safe custody of the horse. An inkeeper 
is liable for any accident that happens to 
a horse whilst in his stables, and in his 
custody. The question to be left to the 
jury is not whether the defendant has 
been guilty of gross negligence, but whe- 
ther in law, he has not been guilty of 
negligence, from the fact of his not safely 
re-delivering the horse to the plaintiff 
when required so to do. Carriers and 
inkeepers are on the same footing, they 
are liable for all accidents that happen to 
goods in their care : the act of God and the 
King's enemies only excepted. In Rich- 
mond ▼. Smithy 8 Barn and Ores. 9, an 
innkeeper was held liable for the goods 
of a traveller stolen from the inn. Mr. 
Justice Bay ley in that case says, " It ap- 
pears to me that an io keeper's liability 
very closely resembles that of a carrier. 
He is prima facie liable for any loss not 
occasioned by the act of God, or the 
king's enemies ; although he may be ex- 
onerated, where the guest chooses to 
have his goods under his own care." 
The same doctrine is laid down in Story 
on Bailments, s. 470. The injury done 
to this horse in this case is the same asif 
it had been stolen out of the stable of the 
defendant, in which case the defendant 
would have been responsible. If there- 
fore, the defendant is answerable for the 
safe custody of the horse, he is under the 
circumstances of this case, guilty of negli- 
gence. 

Lord Denman^ C.J. afterwards delivered 
the opinion of the court. This was an 
action on the case brought against an inn- 
keeper for damages sustained in coqse- 
quence of an injury inflicted on the plain- 
tiff's horse whilst under the care and cus- 
tody of the defendant. The learned 
Judge left the question to the jury, whe- 
ther the defendant had been guilty of anv 
actual negligence in the manner in which 
he had taJ^en care of the horse. The ju- 
rymen were of opinion from the evidence 
submitted to them that the defendant had 
not been guilty of any negligent conduct. 



It was contended in applying for this rale 
that the defendant must be' taken to be 
guilty of negligence, if he does not re- 
store to the plaintiff his horse in the same 
condition as it was when it was given in- 
to his custody. The law on this subject 
is laid down in Calye$ case, 8 Coke 32. 
The work of Mr. Justice Story was 
quoted as argument, as laying down a 
different rule on the subject, but we aire 
of opinion that those observations do not 
apply in the present case. We were slso 
referred to the observations of Mr. Jus- 
tice Bayiey in a case of Richmond v. 
Smithi 8 Bar. and Crea. 9, laying down 
the rule that inkeepers and carriers are 
to be placed on the same footing, but up- 
on reference to that case, we do not 
think it bears out the propositicm con- 
tended for. 'We are therefore of opinion 
that the direction of the learned Judge 
was perfectly correct, and as the jury, by 
their verdict have negatived any negli- 
gent conduct on the part of the defend- 
ant, we see no reason to disturb the ver- 
dict.— Au/e refused. 



Bright v. Braid— THn. Tern, 1843. 

FLKADING. 

In aoBumpiit for rent, the otture of the teoaocy 
was stated, and the datea on the fikce of the re- 
cord shewed thtt bat cme year's rent was due at 
the time of the action brought The breach al- 
ledged that two years rent remained due and 
unpaid. The defendant pleaded that except as 
to JC105, (the amount of one yearns font,) no part 
of the sum claimed in the declaratioii was due 
at any time bttfore the commeocemeot of the 
auit: Held, that this was a good plea, and a suf- 
ficient answer to die demand of anything be- 
yond die sum of £105. 

This was an action of assumpsit for 
rent. The declaration set out an agree- 
ment between the plaintiflf and defendant 
for a holding, which begun in*the autumn 
of 1840, and assigned as a breach the 
nonpayment of £200 rent The right 
was dated January, 1842. The plain- 
tiff in fact only claimed one year's 
rent, and the dates given in the declara^ 
tion shewed that only one year's rent was 
due ; but it was stated in the breach that 
two years' rent was due and unpaid — 
The plea was that except as to £105, 
there was no rent in arrear. 
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To this plea there was a demurrer. 

Mr. BoviH for the demurrer. 

The plea is defective for not stating to 
nvhat portion of the rent claimed in the 
declaration, it applies. The breach as- 
sig^ned is, that two years' rent remains 
due and unpaid, and the plea should spe- 
cidlj point out to what portion of that 
claim the plea is intended as an answer. 
It is laid down in Gomyn's digest (Com. 
Dig. Pleader, E. 27, " If a plea goes only 
to part, it must ascertain the part of the 
declaration to which it is applied ; as in 
debt for rent for several years, if the de- 
fendant says quoad £20 parcel of rent 
ml debits and does not show when the 
£20 was due." [Mr. Justice Pattesan, — 
You say that two years' rent are due, but 
on the face of the declaration you shew 
that it is impossible two years' can be 
due.] In Baden v. Flight^ 3 Bing. N. C. 
685 ; 4 Scott, 412, an action was brought 
on a covenant in a lease.. Breach that 
during the term to wit, on the 25th of 
March, 1826, the sum of £66 ds. for two 
quarters, ending the day aforesaid, be- 
came, and is still due, and in arrears — 
Plea that no quarter'^ rent ending the 
25th of March, then became due accord- 
ing to the provisions of the said inden- 
ture, in manner and form as the plaintiff 
alledged. This plea was held bad on de- 
murrer. The plea, it was there held, 
ought to have shown how the nent did 
not become due and in arrear, that it was 
paid or discharged, instead of alledging 
generally that it was not due and in arrear. 

Mr. Robm$anj contra. — The plea is in- 
sufficient, and is the only plea that the 
defendant oould plead under the circum- 
stances. The defendant could not have 
pleaded non as9ump9it. The plaintiff in 
his declaration claims two years' rent and 
therefore, the defendant is compelled to 
give some answer to the claim mado in 
the declaration. In consequence of the 
manner in which the declaration is fram- 
fld. the defendant was under some diffi- 
colty how to proceed, and an appli<^tioll 
was made to a Judge at Chambers, when 
this mode of ]rfeading was allowed. The 
defendant says by his plea, that as to a 
certain sum, no rent had become due, or 
was in arrear. The case of MUckett v. 
7Vn9fi^,'7 Adol. and Ell. 164, is an au- 
thority fop tMs mode of pleiMiing. In 



that case, to a declaration in indebtaluB 
atftm^mt for four causes of action, with 
one promise and breach, defendant plead- • 
ed as to 21. parcel of the said several 
sums "payment and acceptance in satisfae- 
tion of all the damages by reason of non- 
performance of the said promises as to the 
2L The plea was held good on special 
demurrer, though it did not state to which 
cause of action the payment applied.-—* 
This case of Mitchell v. Townkjf overrules 
two previous cases on the subject ; viz, 
Mee V. Tom&nsonj 4 Adol. and Ell. 262 ; 

1 Har. and WoU. 614, and Longman y. 
Vizeu, 3 B. N. C. 222, In JVbei v. Dora, 
4 Mee and W. 136. 7 Dowl. P. C.48 there 
was a declaration in assumpsit with four 
counts, the sum laid in each being £100. 
A plea of set off as to 271. parcel of the 
monies in the declaration mentioned was 
held good on demurrer, though not plead- 
ed as to any particular count or sum. — 
This is not a plea of riens in arrear^ for 
that would be bad in an action where the 
party goes for damages. The court will 
give such judgment on the whole record 
as seems proper, {Pinckney v. De Rotel^ 

2 Wms. Saund. 379, a. n. (14) LtBr^t 
V. PafAUony 4 East, 502. 

Lord Dbnman, C J. — I am not sure 
that the declaration itself might not be 
demurred to. But I shall confine myself 
to the plea. The plea says that, except 
as^ to the sum of 105/.. no part of the 
sum claimed in the declaration was due 
at any time before the commencement of 
the suit. I think the plea is plain and 
intelligible. As to the 105/., the defend- 
ant offers no defence ; as to the rest he 
says that no part was ever due. The on- 
ly difficulty arises from the case of Baden 
V. FHght ; but that is only an apparent 
difficulty. There is a mis-statement in 
that case which prevents its application 
as an authority in the decision of the 
present. I am of ojunion that, notwith- 
standing that case there must be a judg- 
ment for the defendant here. It is true, 
that this is net a plea of riens in arrear ^ for 
that plea could not be correetly applied to 
this case. 

PatHson^ J.— ^There is not any neces- 
sity for over-ruling the case ef Badm v. 
FHghiy not meaning, however, for my- 
self to say that I should not consider it 
on any future eceasion. That case prov 
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ceeded on this ground, that there being 
sereral demands in the declaration, the 
plea was pleaded to 20/. parcel of it, 
and it ^vas uncertain to what part of 
the demand the plea applied. Here 
there is a clear statement of rent be- 
ginning to accrue in the autumn t>f 1840. 
The action is brought in January 1842. 
Then it must be plain on the face of 
the record itself, that not two years, 
nor even a year and a half, can have 
elapsed from the time of the commence- 
ment of the holding, and consequently 
that two years rent cannot be due. The 
sum of 105/., mentioned in the plea 
and admitted to be due is, therefore, 
that which has become due in respect 
of the time that on the face of the declara- 
tion appears to have elapsed since the 
tenancy began. I do not see what 
other plea the defendant could have 
put on the record. As to the remain- 
der of the sum mentioned in the de- 
claration, if he had merely pleaded pay- 
ment as to 105/., and as to the residue, 
nan'<U9ump8itj he would not have been 
allowed to go into evidence, for non- 
€U$ump$it would only have put in issue 
the contract as stated in the declarati- 
on. The defendant was obliged to plead 
a special plea to so much of the decla- 
tiott as demanded a sum exceeding the 
105/., and he therefore pleaded that 
there was not any other rent beyond 
the 105/. ever due. The plea is right 
in form, and raises the question intended 
to be raised in a proper manner. I am 
not sure whether the declaration itself 
would not have been found to be bad 
if hi'd been demurred to. But that is 
not under consideration now. 

Williams^!. — I am entirely of the 
same opinion. In the statement of the 
plaintin himself, more than one year's 
rent, namely, two years, are alleged to 
be due. Though the dates on the face 
of the declaration are not consistent with 
this statement, yet the defendant could 
not trust to that, and he was therefore 
bound to make some answer to this dis- 
tinct statement. He did not do this by 
the plea of riens in arrearj but b^ saying 
plainly and clearly that at no time was 
there any more money due in respect of 
the causes of action in the declaration, 
mentioned them the sum of £105. This 
plea is sufficient* 



CoLEifxDOE, J. concurred. The plea 
here is free from the objection to which 
it was liable in Baden v. Flighty for here 
it is not simply that the rent was not due 
on the day when it was alleged, but that 
except a particular sum, it was not dae at 
any time whatever. 

Judgment far the de/endami. 



LEGAL FICTIONS. 

THE ACTION OF TROVER. 

The plaintiff tells his story in the moat 
artless manner, declaring that he was law* 
fully possessed,'a8 of his owa property, of 
certain goods and chattels — say 200 bales 
of cotton, or some such tnfle — or of cer- 
tain cattle — such as ten horses, ten mares, 
and ten geldings — thu» giving one a fa- 
vourable impression of his wealth and 
importance — and that by some extraordi- 
nary and unexplained mischance he casu- 
ally lost them — rather a careless trick by 
the way — and then in a manner equ&Uy 
extraordinary and unexplained, the de- 
fendant stumbles upon them, and they 
come to his possession by finding ; — 
whereat you are apt to wonder at your own 
bad luck at never finding such things.— 
Then mark the defendant's dishonesty — 
observe the consequences of the tempta- 
tion to which he was exposed, and be 
thankful you have escaped similar trials 
— whether of actions of trover or other- 
wise. For the defendant, well-knowing 
that the goods are the property of the plain- 
tiff, and of right belong and appertain to 
him — no loop-hole left for a pretence of 
ignorance to creep out at, — ^but contriving 
and intending to deceive and defraud the 
plaintiff— the villain ! — has not yet deli- 
yered them to the plaintiff, or any or ei- 
ther of them or any part thereof — not one 
of the thirty horses, mares and geldings 
that he found so " promiscuously" — not 
even to much as would serve for a sam- 
ple of cotton — though the plaintiff with 
dkemplary forbearance, has over and over 
again, requested him so to do : but n»— 
the defendant has wholly refused to gire 
up the plaintiff his goods, and not content 
with that, has absolutely converted and 
disposed of them to his own use — this is 
too much eyen for the plaintiffs patience^ 
<' and thereupon he brings suit." 
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BISTORlCAIi OUTJLUTB OF THB I^AIV. 

PART V. 

HENRY IV. CONTINUED. 

DuRiNQ the reign of this King, actions 
upon the case had grown very common. 
We find this action hrought for disturb- 
ing a way — against an ostler for horses 
lost ; for a negligent keeping fire, and 
burning the plaintifF^s hosue ; for selling 
bad wines; for keeping a school near 
an ancient one. The writs of trespass 
were not only applied to a variety of new 
cases, but they were likewise more nice- 
ly considered, and their peculiarities bet- 
ter understood. In the reign of Henry 
IV., we find the term of trespass sur le 
case in familiar use; before they were 
more usually called actions of trespass 
simply ; but the marks of discrimination 
between trespass and trespass on the 
case, began now to be distinctly ascer- 
tained. It was held that the former 
must always be vi el armisj the latter 
never. 

The prevailing doctrine with regard 
to principal and accessory, in the reign of 
Edward III., was, that an acquittal or 
pardon of the former, operated also in 
favor of the latter. Thus it was held 
by Justice Thiming, that where a. man 
was indicted, and cleared either by par- 
don, clergy, or abjuration, the accessory 
should not be arraigned. So also, it was 
held in the eleventh year of this reign, 
if a principal were found guilty of ho- 
micide, «e defendo. 

We find it laid down for clear law, 
that an appeal of murder could not be 
brought beyond a year and a day of the 
fa(^t; which seems to imply that other 
appeals ^ight be commenced at a more 
distant period. 

A case occurred in the second year 
of this reign, where a man had taken 
the seal of an old patent, and put it to 



a new commission, by authority of which 
he collected much money, and otherwise 
imposed upon the world ; this was held 
to be forging the king's seal, and the 
offender was accordingly drawn and hang- 
ed. 

It seems to have been long agreed, 
that lands entailed were not to be for- 
feited for treason, and, of course not for 
felony. 

If a person charged with felony stood 
mute it had now become the regular 
practice, in consequence of statute 8 
Hen. IV. c. 1, to empanel a jury, ex 
officio, to try whether he stood mute of 
malice or infirmity. This was the more 
necessary, as the punishment for so do- 
ing had much increased in severity. 

By 4 Hen. IV., c. 23, judgments at 
law were declared irrevocable unless hy 
attaint or writ of error. 

By 4 Hen. IV., c. 18, it was enacted 
that attorneys should be examined by 
the judges. They were also required to 
be good and virtuous, and of good fame, 
and on being received were to be sworn 
well and truly to serve in their offices. 
It was also found requisite, on account 
of their increased numbers, to put the 
name of attorneys on the roll. 

An exchange of lands in this reign 
being about to take place between the 
King and the Earl of Northumberland, 
it was agreed that the value of each 
should be settled by advice of Parlia- 
ment, (if any should be called before 
the feast of Saint Lucia,) or otherwise 
by the advice of the grand council of 
peers which the king promises to as- 
semble before the feast, in case no par- 
liament shall be called. 

It appears in this reign, the practice of 
calling any peer of the degree of an 
Earl, a " trusty and well-beloved covstri!^ 
in writs and commissions and oCher for-- 
mal instruments originated. Henry the 
IVth being either by his wife, mother, 
or his sisters actually related or allied 
to every earl then in the kingdom, art- 
63 
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fullj and constantly acknowledged that 
connexion in all his letters and other 
public acts : from whence the usage has 
descended to his successors, though the 
reason has long ago jailed. 

The County Palatine of Lancaster wm 
the property of Henry of Bolingbroke at 
the time when he wrested the crown 
from King Richard II., and assumed 
the title of King Henry IV. But he 
was too prudent to suffer this to be united 
to the crown, lest if he lost the one he 
should lose the other also, and therefore 
procured in the first year of his reign an 
act of parliament enacting that the Duchy 
of Lancaster and all other his hereditary 
estates, with all their royalties and fran- 
chises, should remain to him and his heirs 
for ever : and should remain, descend, be 
administered and governed in like manner 
as if he had never attained the regal dig- 
nity. 

Landing elsewhere than at the great 
port$ was prohibited by stat. 4 Hen. IV., 
c. 20, under pain of confiscation. 

The year Books of this reign furnish 
the first instance of a trial of a peer. It 
was on an indictment for treason. A 
commission was granted to an eaii ap- 
pointing him to the office of Steward of all 
England, and commanding all Lords to 
attend, and the coiustable of the Tower to 
bring his prisoner before him. It was 
held at Westminster Hall. 

Welchmen were forbidden to purchase 
lanis in England. 

The coinage was the same as in the 
reign of Richard II. 

The signature of Queen Joanna, which 
is engraved in Nichols' autographs, is the 
earliest known signature of a Queen of 
England. 

The year Books of this reign are com- 
plete: many cases are likewise to be 
found in Jenkins and Benloe, 



PRACTICAL POINTS. 

WH£RS A T£NANT MAT QUIT DURING 
THE TBRM. 

The cases in which a tenant has been 
allowed to withdraw himself from the 
tenancyy and to refuse payment of rent, 
will be found in the cases where there 



had been either error or fraudulent mis- 
description of the premises which were 
the subject of letting, or where tlie pre- 
mises have been found to be uninhabita- 
ble by the wrongful act or default of the 
landlord himself* 

Ip the case of ColRns y. BarroWji it 
was held by Bay ley ^ B., that the tenant 
of a house, who is bound by the agree- 
ment to keep it in tenantable repair, may 
quit, without notice in the course of his 
term, if the premises become unwhole- 
some for want of sufficient drainage, and 
cannot be kept dry without extravagant 
and unreasonable labor and expense on 
his part. But of this case which is the 
strongest which can be cited on behalf of 
the tenant, Alderson B., in a recent cause 
said, ^< Collins v. BarroiOj^^ cannot be law 
unless it is put upon this ground, (i. e. 
the rule laid down by Ttnefa/, C. 3., in 
Izon y. Gorton^) and most probably that 
was the ground of the decision, and the 
statement of facts in the report is imper- 
fect, for it is to be observed that some 
evidence is mentioned which lead to this 
conclusion that the landlord must have 
engaged to make the sewer.'' 

In the case of Edwards y. Ethering- 
tony'l it was held that the tenant of a 
house from year to year, who is under no 
sgreement to repair may quit without 
previous notice to the landlord, on the 
premises becoming unsafe and useless 
from want of repair, and that such ten- 
ant was not liable in an action for use 
and occupation for any rent after the oc- 
cupation had ceased to be beneficial. 

In the case of Smith v. Marrahle^ & 
Lord Abinger^ C. B., said, " I am glad 
that authorities are to be found in support 
of that which I laid down on the trial, 
but I wanted none. It is plain good com- 
mon sense that if a man let a house it 
shall be fit for the purposes of occupa- 
tion." This was a case of furnished 
lodgings at Brighton, which were unin- 
habitable from being infested by bugs, 
and the cases cited were Chapman v. 
Marshall, 4 C. and P. 65 ; Edwards v. 



♦ PerTindal, C. J., Jzm v. Oerton, 5 Bine. N. 
C. 601. 
1 1 Mov. and Rob. 112. 
t 4 Taunt 46. 
§ 1 Car. and M. 479. 
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Ethttinyion; Cot&ns v. Barrow^ and 
Cawie v. GoodmaUy 9 C. and P. 378. — 
The latest case on the point is Arden v. 
PuUen.^ In that case it was held hy the 
Court of Exchequer, that where the ten- 
ant of a house undertakes by his agree- 
ment to keep it in as good repair as when 
he took it, fair wear and tear excepted, 
he is not entitled to quit it upon its be- 
coming uninhabitable for want of other 
repairs during the term ; and the landlord 
is under no implied obligation to do any 
repairs in such a case. ^' I am of opin- 
ion," said Lord Abingery C B., '' that 
unless there has been some fraud or im- 
proper concealment on the part of the 
plaintiff, which is not suggested, the con- 
tract for lettiug this house was perfectly 
good. The defendant was, therefore, 
bound to perform it, so long as the plain- 
tiff performed his part of it, and the plea 
would have been bad if it had not con- 
tained the allegation that the defects arose 
*' by and through the default of the plain- 
tiff." That allegation being traversed 
by replication, became the material part 
of the issue, and this raised the question, 
whether, when a house turns out to be 
uninhabitable from such causef as existed 
in the present instance the landlord is 
bound to repair it. I think that, without 
some express stipulation, he is under no 
such obligation, and the defendant conse- 
quently, having failed to substantiate the 
only material part of the issue. The 
verdict must* be entered for the plaintiff." 



WHERE A. TENANT MAT DISPUTE HIS LAND- 
LORD'S TITLE. 

It is well settled by a long train of de- 
cisions, that a tenant should never be per- 
mitted to controvert or raise objections to 
his landlord's title, which rule extends to 
all parties claiming under the lessor or 
lessee, so that the lessee's assignee or un- 
dertenant carmot object to the title of the 
lessor, or of his assignee, any more than 
the lessee himself could. t 

But this rule is subject to variation un- 



*10Mee.aDd W. 

t Bayrtton v. Bobbet, 2 Ventr. 67 ; Palmer v. 
Ekiru,, Ld. Raym. 1560 ; Hayney, Maitby, S T. 
141 1 Doe tU Clark v. Grani» 12 East, 221 ; fVood 



der certain circumstances. Thus in the 
case of Higgenboiham v. Barton^J^ the 
circumstances were these; one Morton, 
being seized in fee of the premises in 
question,mortgaged them toone Woodhead, 
in 1821. Morton remained in possession, 
and in 1829 mortgaged the same premises 
to the lessor of the plaintiff. Between 
the year 1821 and 1829, Morton had de- 
mised to Barton part of the premises. 
After 1829, the lessor of the plaintiff re- 
ceived rent from Barton, and himself de- 
mised the rest of the premises to a Mr. 
Bullock, under whom Warburton the 
other defendant claimed. In 1835, Wood- 
head gave both the defendants notice to 
pay the re# to him, and they did so. The 
lessor of the plaintiff afterwards gave no- 
tice to quit, and brought this ejectment. At 
the trial, the above facts, so far as regards 
the mortgage to Woodhead, the notice by 
him, and the payment of rent to him, did 
not appear. The defendants counsel of- 
fered to prove them, but the learned Judge 
held the evidence inadmissible, by reason 
of the rule that a tenant shall not dispute 
his landlord's title. The defendants con- 
tended that this evidence did not amount 
to disputing that the lessor of the plain- 
tiff (assuming him to have been their 
landlord) ever had a title, but, on the con- 
trary, showed that he bad a defeasible 
title, and that such title had been defeat- 
ed ; and this, they contended, they were 
at liberty to prove. ''Supposing," said 
Lord Denman^ C. J., '' the facts to be aa 
above stated, it is clear that the lessor of 
theplaintiff never had any legal estate, and 
he must rely on the rule with regard to 
landlord and tenant. That rule is fully 
established, viz., that the tenant cannot 
deny that the person by whom he was let 
into possession had title at that time, but 
he may shew that such title is determin- 
ed, {Doed. Knight v. Lady Smylhe,^)— 
With respect to the title of a person to 
whom the tenant bad paid rent, but by 
whom he was not let into possession, he 
is not concluded by such payment if he 
can show that it was paid under a solfl- 
take." 
So, in Frances v. Z>ttnZop,|| it was held 



T. Day, 1 J. B. Moo. 889. 
} II Adol. and Ell 807. 
• 4 Mau. and Sel. 847. 
1 2 Bing. 10. 



420 



THE NEW-YORK LEGAL OBSERVER. 



Id Chancery. — Henry Didier survivor of John N. D'Arcy v. James Davison. 



that the payment of rent by a lessee to a 
lessor, after the lessee's title has expired, 
and after the lessor has notice of an ad- 
verse claim, does not amount to an ac- 
knowledgment of title in the lessor, or to 
a virtual attornment, unless at the time of 
the payment, the lessee knows the precise 
nature of the adverse claim, or the man- 
ner in which the lessee's title has expired. 

In Gregory v. Doidge,* Best, C. J., said, 
" If a person continues in possession of 
premises which he originally occupied 
under another, and a stranger afterwards 
requires him to pay rent, if he make such 
payment by mistake, or under a misappre- 
hension, he is not precluded from calling 
in question the right of the p4fcy making 
a demand on him." 

In a recent case,t it was Reld that pay- 
ment of rent to, or even an express agree- 
ment with, one who claims to be landlord, 
does not preclude the tenant from after- 
wards shewing that the party claiming 
has no title, and that the payment or other 
acknowledgment was induced by misre- 
presentation, or made under mistake, the 
tenant not having been let into possession 
by the claimant " I agree," said Erksine, 
J., "that if the plaintiff had in July, 
1838, entered into a new agreement with 
the defendant, with full knowledge of all 
the facts, he could not now deny his title ; 
but I think there can be no reasonable 
doubt upon that subject. What differ- 
ence is there between an express agree- 
made under these circumstances, and an 
attorment, the old rent being paid ? pay- 
ment of rent merely amounts to an ad- 
mission that the party to whom it is paid, 
is the landlord, and this agreement amounts 
to no more, unless it could be shown that 
the defendant was thereby placed by it in 
a worse situation.'* And Creswell, J., 
said, << It is undoubtedly true as a gene- 
ral proposition, that if a man obtains pos- 
session of land under another, he cannot 
afterwards dispute his right to let him 
into possession. He may shew some 
altered state of things, that the title has 
b&ii determined — his landlord having 
parted with his interest, or the interest he 
formerly had having expired by efflux of 
time.!' 



* 3 BinfT. 474. 

t Claridge v. MeKauie. 4 Scott, N. S. 796. 



IN CHANCERY. 



Before the Hon. Reuben H. Walwoi -h, 

Chancellor of the State of New 
York. 

Henry Didier survivor of John. N. 
D'Arcy w. James Davison. 

&IOBT TO PLEAD DOUBLE. 

Although the Court have the power to permit a 
defendant to put two or more pleas in bar it is 
not a matter of course to allow it to be done 
upon n mere affidavit, showing that the defend- 
ant belie vet) he haa separate defences of which he 
has might avail himself by plea. 

The general rule is, that where a defendant wishes 
to set up more than one defence, he must do it 
by answer, and it is only in special cases of 
hardship and inconvenience that the Court will 
depart from such rule. 

The only cases in which the Court will depart 
from the usual course of proceeding are where ' 
the making of the defence by answer instead of 
plea would render it necessary for the defendant 
to set out long accounts in his answer; or where 
the discovery of matters sought for by the Bill, 
might be productive of great injury to the de- 
fendant in his business or otherwise* if he wem 
required to put in a full answer. 

This was an application on the .part of 
the defendant for leave to plead double. 
The motion was founded upon an affidsr 
vit of the defendant, that the Bill was 
filed to recover a debt alleged to have 
been contracted in Baltimore in 1815, and 
to have arisen out of certain commercial 
transactions, monies advanced, and bills of 
exchange drawn and protested during the 
year 1815 ; and that the bill contained an 
allegation that the complainant had not 
been able to prosecute his claim by rea- 
son of the continued absence of the de- 
fendant from this state. The defendant 
further stated in his affidavit that he came 
to the city of New York, with his fami- 
ly, to reside in March, 1834, and contin- 
ued there until September, 1835, and dur- 
ing such residence he made the usual de- 
claration in court of his intention of be- 
coming a citizen of the United States, ac- 
cording to the requirement of the natural- 
ization law; and that as the defendant 
was informed and believed, the complain- 
ant and his deceased partners, after the 
alleged indebtedness accrued to them, 
made an assignment of all their property 
and effects under the insolvent law of 
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Maryland to G. Winchester as trustee for 
the creditors. The counsel for the de- 
fendant thereupon asked for an order al- 
lowing' him to plead the statute of limi- 
tations ; and also to plead such assign- 
ment of the complainant and his deceased 
copartners, as separate pleas, in bar of this 
suit 

C. B. Moore^ for the complainant. 

J, Rhoades, for the defendant. 

The Chancellor. — In Wyatt's prac- 
tical Register and some elementary trea- 
tises it is said several matters in bar may 
be pleaded together. But it is very doubt- 
ful whether double pleading was ever al- 
lowed in Chancery without special leave 
of the Court. And the statute authoriz- 
ing the defendant in any action to plead 
as many matters as he shall think nnces- 
«ary for his defepde, does not apply to 
suits in this Court. The word aciion 
where used ii% the revised statutes is in- 
tended to designate a proceeding in a 
court of law. But when suit is used in 
reference to legal proceedings, by the re- 
visers, the statutes may apply to proceed- 
ings at lay/ or in equity ; unless there is 
something in the context to confine the 
operation of the statutory provision to suits 
in a particular court. It is well settled that 
neither in this Court nor in a court of law 
can the defendant plead two distinct defen- 
ces in bar, in one plea, without rendering 
fluch plea bad for duplicity. The rules of 
pleading on that subject are substantially 
the same in this Court and in Courts of 
law, (Welf. Eq. PL 292. Lube 293. Coke 
Lilt. 304 a. Evei's Syst, of PI ch. 36. 
Siarrfs Eq. PL 498. §6r)3. Rhode Island 
V. Massachusetts, 14 Peter's Rep. 211. 
Bogardus v. Trinity Church, 4 Paiges 
' Rep. 178). 

In courts of law, however, the defend- 
ant is permitted to put in separate defences 
by several distinct and independent pleas, 
as a matter of course, subject to the right 
of the plaintiff to apply to have some of 
them stricken out, where they are incon- 
sistent with each other. But in this 
court, the defendant cannot put in several 
separate and independent defences to the 
whole bill or to the same part of the Bill 
without special leave of the court first ob- 
tained. Indeed, until the case of Oibson 
V. Whitehead, 4 Mad. Rep. 241, where Sir 
John Leach permitted two pleas to be 
filed, it was not supposed to be admissible 



to plead two or more pleas in bar in this 
Court under any circumstances. And 
Mr. Willis considered that as an unauthor- 
ized departure from what was previously 
considered as the established rule, ( WilL 
Eq. P. 493). Lord Brougham also in a 
subsequent case in the House of Lords, 
said it was contrary to the established rule 
of pleading ; and that it had been over- 
ruled, (see Harland v. Emerson, 8 Blights 
Rep. N. S. 85). It appears to have been 
followed, however, by Sir Launcelot Shad- 
well in the case of Hardman v. Ellame^y 
(5 Sim. Rep. 645 ;) and by Lord Langdale 
in the more recent case of Ray v. Mar- 
shall, ( 1 Keene's Rep. 190,) notwithstand- 
ing what was said • by Lord Brougham 
two years before. And a very late writer 
on the subject of equitj' pleading in Eng- 
land, considers it as now settled there that 
where great inconvenience would result 
to the defendant by compelling him to an- 
swer the court upon a special application 
may give him permission to plead two 
separate pleas in bar, ( Welf. Eg. PL 293. 
See also Stores Eq. PL 501, §657; 
Van Hook v. Whit lock, 3 Paiges Rep, 
419 ; Scdius v. Tobias, 7 John. ch. Rep. 
214). 

Although this court has the power to 
allow the defendant to plead two or more 
pleas in bar, it is not a matter of course 
to allow it to be done upon a mere affida- 
vit showing that the defendant believes 
he has separate defences of which he 
might avail himself by plea. The gene- 
ral rule is that where a defendant in this 
court wishes^ to set up moro than one de- 
fence to the complainant's Bill he must do 
it by answer. And he must make out a 
very special case of hardship and incon- 
venience to justify the court in departing 
from the general rule. The esses which 
would appear to justify a departure from the 
usual course of proceeding are where the 
making of the defence by answer instead of 
plea, would render it necessary for the de- 
fendant to set out very long accounts in his 
answer \ or where the discovery of mat- 
ters sought for by the bill, might be pro- 
ductive of great injury to the defendant in 
his business, or otherwise, if he were 
required to put in a full answer. 

In the present case there is nothing 
to take the case out of the general rule. 
The defendant's application is therefore 
denied with $8 costs. 
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Before Hon. Lewis H. Sandford, Assis- 
tant Vice Chancellor of the first Cir- 
cuit. 

Feldows et al v. AMERicAir Life In- 
surance and Trust Company — Aur- 
buruj October 25, 1843. 

usury. 

A loan of money made on condition that the borrow- 
er shall sell to the lender, real estate of a specu- 
lative and contingent value, for cash, to the same 
amount as the loan, which real estate is worth 
at the time no more than the sum ag;reed to be 
paid for it ; is twt tuuri&tu, although the lender 
then expected that it would greatly increase in 
value. Jf the agreement had been, that the 
lender might take the Teal estate or receive the 
stipulated price with interest at his option at a 
future day; the contract, it seems, would have 
been usurious. 

On the proofs, held that the sale was not imposed 
as a condition of the loan. 

The bill in this cause was filed to set 
aside a bond as usurious, which had been 
executed by J. and S. V. R. Bogert to 
one Van Brunt, and by him assigned to 
the defendants. One of the complainants 
signed the bond as a surety, the other 
guaranteed its collection. 

The bill states that the Bogerts in 
1 836, being the owners of an undivided 
interest in Michigan city, in the state of 
Indiana, which they estimated very high- 
ly, and which Van Brunt likewise con- 
sidered very valuable, and likely to increase 
rapidly in value, were in want of money, 
which was well known to Van Brunt. 
That they applied to him for a loan of 
$5,000, and he agreed to lend him that 
sum, on condition that they would sell to 
him for $5,000 in cash, one quarter of their 
undivided interest in Michigan city. They 
accepted the terms, and the bond in 
question was thereupon executed, the 
$5,000 loaned : and the Bogerts gave to 
Van Brunt a transfer of the Michigan 
city interest, for which he paid them 
$5,000 more. Some other facts are men- 
tioned in the opinion of the court. 

A, Warden^ for complaintants. 

W, H. Sewardf for defendants. 

The Assistant Vice Chancellor. — 
In the case of Morse v. Hovey and CloyeSy 
beard at the same term with this cause, I 
decided that a discharge under the late 
bankrupt act, reached the claims of sure- 
ties for the bankrupt, Although they had 



not been called upon or damnified at the 
date of the discharge. 

-James and Stephen V. R. Bogert were 
therefore competent witnesses for thecom- 
plainants, and the objection to their testi- 
mony is overruled. 

The usury set up in this case is noveL 
We have instances in abundance of at- 
tempts by lending to evade the statute by 
imposing upon the borrower as a condi- 
tion of the loan, the purchase from the 
lender at an exorbitant price, of goods, 
lands and things in action. In Cleveland 
V. Loder^ 7 Paige's R. 557, the lender after 
securing with certainty the repayment of 
his money with interest, stipulated for the 
right to retain in lieu of payment, when 
the loan became due, the stock by which 
it was secured, at a fixed price. The 
parties expected the stock to rise in value 
in %he mean time, so that by the agree- 
ment if the stock rose above the price 
fixed, the lender could take that for his 
loan, thus realizing more than seven per 
cent. If it did not improve in value, he 
would receive his money and interest. 
Without making any loss, he secured the 
chance of a large profit beyond the lawful 
interest. In Boldero v. Jackson^ 1 1 East 
612, the consideration of the loan of 
iS25,000 to the defendant, was his agree- 
ment to purchase and transfer to the plain- 
tiffs in payment thereof, £50fiOO of gov- 
ernment stock, and to pay tnem the divi- 
dends in the mean time. At the date of 
the contract the stock was selling at 
51 1-4 per cent., or 1 1-4 more than the 
plaintiffs were to allow for it. The trans* 
action was conceded to be usurious by the 
counsel. In that case there was at the time 
of the loan, a moral certainty that the 
amount to be repaid would exceed the loan 
and lawful interest. 

In Morse v. Wilson^ 4 T. R. 353, the 
principal sum and interest was to be paid 
at all events. There was a contingent 
provision for a further payment ; and in 
this respect it was in principle, like Cleve- 
land V. Loder. 

Barnard v. Youngy 17 Ves. 44, was 
like Cleveland v. Loder, in its circumstan- 
ces, and Sir William Grant held the con- 
tract to be usurious, on the ground that it 
reserved the capital with legal interest 
upon it, and likewise a contingent advan- 
tage, trilhottt putting either capital or 
interest in any kind of risk 
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The case under consideration differs 
from all of these. 

Assimilating it to Cleveland v. Loder, 
and Barnard v. Yanngj the money ad- 
vanced, the loan, was ten thousand dol- 
lars. Of this sum, five thousand was se 
cured, and the remainder put at hazard, 
both the principal and interest. The case of 
Boldero y. Jackstm^ is the nearest to it. 
But there when the contract was made 
the stock was worth more than the money 
and interest. Here the stock or land 
scrip, taken for one half of the advance 
was not worth more than the sum paid 
for it. Its value at that time was wholly 
speculative. The lender paid theBogerts 
$5,000 for one-fourth of one-tenth of nine- 
tenths of a paper city, on the shore of 
Lake Michigan. Three months before, 
the Bot^erts had bought the same land 
for $2,500. Four or five years after, it 
was valued by one of the proprietors at 
$625, and could not be sold at any price. 
I mention these facts merely to illustrate 
the truth of the testimony of one of the 
witnesses who bought one- tenth of the 
city in 1836, and who says that its value 
was speculative, and that the whole pro- 
perly was then intrinsically worth about 
$22,000. 

The distinction between the unpondi- 
tional purchase of such a bubble, at its 
then estimated value ; and the stipulation 
by the lender for the benefit of its contin- 
gent rise, while he hazards nothing on 
his part, is too manifest to require further 
illustration. 

The case appears to come within the 
principle, that where the loan is attended 
with some contingent circumstance by 
which its repayment is put in evident haz- 
ard, it is not usurious although it may 
result in a profit beyond the legal rate of 
interest. If Van Brunt anticipated a 
rise in the value of the land scrip, he also 
took the whole risk of its falling and 
becoming worthless, and he paid its full 
value at the time, see Colton v. Dunham^ 
2 Paige's R. 273 and Hall v. Haggart^ 
17 Wend. 280, where the cases are collec- 
ted and examined. 

If the bill were fully sustained by the 
evidence, I should hold the contract not 
to be usurious. 

A careful examination of the testimony 
satisfies me that the case made by the bill 
is not proved. 



It turns wholly upon the condition ex- 
acted by Van Brunt on making the loan 
of the $5000. 

It is proved that on a previous applica- 
tion for a loan of $3000 Van Brunt ex- 
pressed his willingness to lend it, pro- 
vided the Bogarts would sell him a part 
of their Seneca county bank stock. Here 
there was a condition. But when Bogert 
promptly acceded to it, and offered the 
stock, not at its value, but at par, which 
was 12 or 15 per cent less than its value, 
Van Brunt declined, and said that such a 
bargain would be usurious. It does not 
appear that he in that instance proposed to 
pay for the stock less than its market va- 
lue, and this affair furnishes no ground 
for an inference in respect to the subsequent 
loan. When the loan in question was 
made, S. V. R. Bogert, without any fur- 
ther conversation on his part in reference 
to the Michigan city property or by 
either of tl^e Bogerts, in reference to 
a loan in connection with that property, 
went to Van Brunt and offered to sell him 
one fourth of their interest in that property 
for $5000, if he would lend them $5000 
more, Van Brunt at once accepted the 
offer. Had money been as abundant 
then as it is now in this city, it would 
have been the imposing of a condition by 
the Bogerts on Van Brunt, in order to 
their taking the loan of $5000 at seven 
per cent. 

This is the positive proof, and it shows 
no condition imposed by the lender. Nor 
is there evidence to show that he had de- 
clined to loan previously on any other 
terms except this sale, or that he had so 
talked or conducted as tacitly to impose 
this condition upon the Bogerts. All that 
James Bogert relates of his previous con- 
versations with Van Brunt respecting 
Western lands and this property in parti- 
cular, are consistent with the fact that 
Van Brunt already owned such lands and 
desired to make further investments, with- 
out necessarily leading to the inference 
which Mr. Bogert appears to have formed, 
that Van Brunt was lying in wait to com- 
pel them to sell to him a part of this pro- 
perty, at only one hundred per cent advance. 

Without going into a minute examina- 
tion of the testimony, my conclusion is 
that it does not prove that Van Brunt im- 
posed the sale upon the Bogerts as a 
condition of the loan. 
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On both grounds which I have dis- 
cassed, my opinion is adverse to the com- 
plainants, and their bill must be dismissed 
with costs. 



SUPREME COURT. 



Bnpreme eovrt ot tl&e State of Ne'vr Torlc. 

Before the Hon. Samuel Nelson, C. J., 
and Judges Bronsom and Co wen. 

George Brinckerhoff v. G. L. 
Brinckerhoff, Survivor, ^c. 

TESTAMSNTART, PAPER — DONATIO MORTIS 
CAUSA. 

Where a paj^er writing was executed by D. B. di> 
recting cerlain bouas and evideoces of debt of 
G. B. of which D. B. was ansij^ee, to be can- 
celled after her death, but ^uch bonds were not 
delivered in her life time to G. B. or to anyone 
in trust for him, and it appeared that such docu- 
ment was not executed in the presence of w - 
ne^scs. Held, that such paper writing had no 
binding eflfect upon D. B or her representatives ; 
but amounted to the mere declaration of her 
intention never executed, and at most was but a 
testamentary disposition to be executed after 
D. B.'s death and was void inasmuch as it was 
not attested in the presence of winesses in com- 
pliance with the provisions of the Statute—(2 R. 
S. 7, §40,^1, 2 edit) 

Heldtlao that the instrument did not amount to a 
donatio causa mortis. 1. Because ic did not 
appear to have been made under an apprehension 
of approaching dissolution; and 2. that there was 
no delivery of the bonds, &c- either to G. B. or 
any third person in trust for him during the do- 
nor's life. 



Demurrer to replication. The action 
was debt on two money bonds executed 
by the defendant to his brothers, A. 
Brinckerhoff, jun. and J. L. Brinckerhoff. 
The defendant pleaded that, before the 
commencement of the suit and during the 
life time of Brinckerhoff, jun., to wit on 
&c., the bonds were duly assigned to E)o- 
rothea Brinckerhoff. That the defendant, 
having certain claims and demands against 
the obligees in said bonds, and also against 
the said Dorothea, J. L. Brinckerhoff and 
J. S. Schermerhorn, as surviving executors 
ai A. Brinckerhoff, deceased, the defend- 
ant's father, the said Dorothea " from the 
motives and for the considerations and 
reasons hereinafter mentioned, did make 
and execute a certain instrument in writ- 



ing" in these words, *^ whereas I am anx* 
ious of preventing any legal controversy 
after my death between the members of 
my family, if in my power ; and whereas 
I hold the annexed bonds and evidences 
of debt against my son George Brincker- 
hoff; I hereby direct the said bonds and 
evidences of debt to be cancelled, upon 
his or his legal representatives executing 
a good and sufficient discharge to the exe* 
cutors of my husband's estate, and also 
good and sufficient discharges to each of 
his brothers and sisters or their heirs, of 
all demands whatsoever against them. 
And in case he should refuse so to do, I 
direct these bonds and evidences of debts 
to be made a set off against any such de- 
mands, but they are neverto be put in suit 
against him. New York, January 21st, 
1832. (Signed) Dorothea Brinckerhoff." 
The plea further averred that the bonds 
annexed to said instrument and referred to 
therein were the same on which this suit 
was brought ; that the said Dorothea died 
before the commencement of this suit, to 
wit on &c.; that letters of adinistration 
were duly granted upon her estate to J. L. 
Lawrence, who thereby became possessed 
of said bonds ; that on &c. the defendant 
executed and tendered to said Lawrence 
relea^s and discharges agreeably to the 
condition of said instrument and requested 
him to receive the same and deliver up 
said bonds, which he refused to do, &c. 

The plaintiff replied that the instru- 
ment in writing set forth in the plea was 
never delivered to the defendant by the 
said Dorothea Brinckerhoff. Demurrer 
and joinder. 

Geo. PFi;oi, for the defendant. 

D. B. Ogden, for the plaintiff. 

Bj/ the Court J Nelson, Ch. J. I am of 
opinion that the replication contains a per- 
fect answer to the matters set forth in the 
defendant's plea. Assuming, as we- are 
bound to do, that the replication is true, 
the instrument signed by Mrs. Brincker- 
hoff had no binding effect upon her, or her 
representatives, for want of delivery. It 
must be regarded as but the declaration 
of an intention never executed; at most as 
a testamentary disposition to take effect 
after her death, and void because not exe- 
cuted in the presence of witnesses. (2 R. 
S. 7^40. 41, 2d edit.) 
I The instrument caimot be regarded as 
a donatio mortis causa for two reasons. 
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1. It is not averred to have been made, 
under an. apprehension of approaching 
dissolution, which is essential to give ef- 
fect to a gift of this nature, and 2. The 
plea does not aver a delivery of the bonds 
either express or constructive, to the donee 
or to a third person in trust for him during 
the life time of Mr. Brinckerhoff (2 M 
Com. 514 j 1 Ves. Jun. 546, Bunn v. 
Markkamy 7 Taunt. 224 ; Irons v. Small- 
piece^ 2 Bam. and Aid. 554 ; Wright v. 
Wrighl, 1 Cowen, 598; 1 Tomb. Law 
Did. 576. 

Judgment for the Plaintiff, 



COURT OF COMMON PLEAS. 



Before tlie Hon. M. Ulshoeffer, and 
Judges Imglis and Ingraham. 

Mortimer Calkins y. Erastus Whea- 
ton. • 

sale of personal property — vendor's 

LIEN. 

Where penontl property is sold and delivered to 
a purchaser, and Dothing remains to be done be- 

* fore the price can be ascertained the title and 
possession passes, and the vendor cannot, ex- 
cept in cases of fraud retain the same ; but 
where anything remains to be done, then, al- 
though there be a delivery, the vendor does not 
part with his title in the property or lose his 
lien. 

Where there is an actual delivery after every 
thing has been done necessary to complete a 
sale and ascertain the price the vendor's lien 
upon the property, for the price remains and 
he may refuse to deliver the same without 
receiving payment at the time. 

This was an action in trover to recover 
the value of cattle. The declaration 
contained the ordinary counts to which 
the defendant pleaded the general issue. 
The cause was tried hefore his Honor 
Judge Ulshoeffer in October teroi) 1843. 
It appeared by the evidence that the 
plaintiff was a cattle drover, and resided 
in Maddison county, and was frequently at 
theN. York cattle market with cattle — 
that the defendant kept the Bull's Head 
market in New York city, his business 
being a buyer and seller of cattle — 
that the usual custom at the Bull's Head 
iiy when « drover has completed his sale 



to get some one to cash his bills by a 
cheque at from ten to twenty days, and 
that (unless that there be a epecial agree- 
ment to the contrary,) when a drover 
sells cattle the weight is determined by 
the butcher who kills them — that the 
usual time before the weight is thus de- 
termined, is from six to eigh^ days — that 
the buyer pays the hutcher's bill of 
weight. It also appeared that the uni- 
form custom is, that on a sale ot cattle 
by a drover a credit is understood to be 
given of from ten to twenty days un- 
less otherwise agreed between the par- 
ties, and that where drovers' bills are thus 
cashed by cheque, if any part of the 
amount is not collected the drover is to 
refund the same. That about six months 
prior to June last, the defendant cashed 
bills for the plaintiff amounting to from 
12 to 15 hundred dollars, and that about 
92 of that amount the defendant had not 
been able to collect, although every dili- 
gence had been used to effect it — that 
the plaintiff had been spoken to about it 
and requested to refund the amount, and 
that he promised to do so, but as a favor 
asked that some further attempt be made 
to collect it — that on Saturday^ the 3d 
of June, the plaintiff arrived at the Bull's 
Head with cattle and on the evening of 
that day, a Mr. Alerton, who resided at 
the Bull's Head and whose business was 
to pasture cattle and return them when 
requested — took out plaintiff's cattle to 
keep and returned them again on Mon- 
day morning — that he was told by plain- 
tiff to charse the keeping of 19 head to 
him, and 2 head to the defendant — that 
he did so and that defendant paid him. 

That on Monday 2 o'clock, the plain- 
tiff called two men into a yard, where 
two cattle were by themselves, a differ- 
ent yard from the one where the plaintiff 
had kept his cattle, and told them that he 
had sold these two cattle, and had also 
sold out the rest of his cattle, and wanted 
to go home, and asked these men to esti- 
mate the weight of the two cattle ; that 
they did so — that on the evening of the 
same day the plaintiff asked defendant to 
cash his bill amounting to five or six 
hundred dollars, including the two cattle 
sold defendant atabout$92— that defend- 
ant replied to plaintiff that if he would 
allow mm the bill 9f $92, which defend- 
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ant had cashed for him some time before, 
he, defendant, would cash the balance of 
the bills — that plaintiff admitted that he 
owed the $92 to the defendant, but re- 
fused to apply it, — that defendant offered 
to cash the rest of the amount of the 
bills, excepting $92, but the defendant 
refused, and said defendant should not 
have the cattle, to which the defendant 
replied the cattle were delivered to him 
^ on Saturday previous, but plaintiff. replied 
they were not then judged of as to 
weight — that soon afterwards plaintiff 
presented the same bills including the 
defendant's bill to Alerton, and asked him 
to cash the whole amount, three or six 
hundred dollars — that Alerton told plain- 
tiff he would cash all but the defendant's 
bill of $92— that defendant had told 
him not to pay that — that plaintiff finally 
settled Alerton's cheque at twenty days 
for the amount of his bill excluding the 
defendant's item — that defendant had re- 
quested Alerton to take out the two cat- 
tle again on the Monday night to keep 
that when Alerton went out to take his 
cattle, after the two interviews and cash- 
ing plaintiff's bills, he found the two cat- 
tle in the yard by themselves, and as he 
was turning them into the street with 
other cattle, plaintiff came up and told 
him not to talce them, to which Alerton 
paid no attention. 

On this evidence the plaintiff's coun- 
sel rested. 

For the defence it was proved, that 
on the Monday in question, about 
noon the defendant and a witness went 
into the cattle yard at the Bull's Head, 
where the plaintiff was with his cattle, 
and the defendant asked him to show him 
a turn out of the cattle he bought of 
plaintiff— that plaintiff pointed to defend- 
ant and witness the two cattle and assist- 
ed them in turning the two cattle out 
of the yard into the road or lane, and 
defendant put the two cattle into a sepa- 
rate yard by themselves where they were 
seen afterwards about 4 o'clock the same 
day. 

The learned Judge charged the jury 
that a sale and delivery with the in- 
tent of passing the title vested the title 
of the property in the defendant. If 
anything remained to be done by the 
seller of the cattle ia cempleting th^ sale, 



though there had been an actual delivery, 
the property did not pass to defendant so as 
to prevent its being reclaimed unless there 
was an express agreement to the contrary. 
If the weight was to be estimated or deter- 
mined after delivery, the title did not 
pass. If in this case the weight was not 
ascertained till after the alleged delivery, 
the plaintiff's lien for the price remained 
unless he meant to pass the title by the 
delivery, and trust to the responsibility of 
the defendant and he had a right to recover 
for the forcible taking which amounted 
to aeon version. On a cash sale, and what 
is the same thing, where nothing is said 
about the time of the payment the seller 
has a lieu till the price is paid, and while 
anything remains to be done to ascertaia 
the quantity or price the lien of the sell- 
er remains, and he may retain the pro- 
perty even after a manual delivery, if the 
price be not paid, unless he delivers with 
the uftent of parting with the lien, or 
expressly agrees to the contrary. 

To this charge of the Judge the de- 
fendant's counsel excepted. The lury re- 
turned a verdict for the plaintiff $92. 
A motion was now made for a new trial. 

A. G. Rams only for defendant. 

H. P. Hastings J for plaintiff, contended, 

1st. That it was a question for the jury, 
whether there had been a bona fide pur- 
chase of the oxen by the defendant and 
a delivery with intent to part with the 
lien for the price. 2d. The Judge was 
right in charging that a delivery obtain- 
ed by fraud and with intent not to pay, 
did not divest the title of the plaintiff. 
3d. That he was also right in charging 
that title <]id not pass while the light 
was left open to be ascertained. Tlie 
learned counsel cited, 3 Starkj 1221, 
note § s. note a. 7 Cow. 86, 6 Cow. 260, 
Wend. 14 Wend. 23 Wend. 14 John. 

Per Curiam. — Upon the facts in this 
cause I see no reason to interfere with 
the verdict of the jury. There was tes- 
timony on both sides in regard to the 
delivery of the cattle to defendant, and 
that branch of the case was left by the 
Judge to the jury for their decision. 

Nor do I see in the Judge's charge 
any error as to the law of the case. The 
different points of law discussed there 
are in accordance with recent decisions 
of the Supreme Court in similar cases. 
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Where personal property is sold and 
delivered to the purchaser, nothing re- 
mains to be done before the price can be 
ascertained, there the title and possession 
passes and the vendor cannot, except in 
cases of fraud, reclaim the property if 
not subsequently paid for. 

But where anything remained to be 
done, (as in this case, ascertaining the 
weight) then although there was a de- 
livery, still the plaintiff did not part with 
his title to the property, or lose his lien 
upon it, (7 Wend. 404. 7 Cow. 86, 14 
Wend. 31, 2 Hill 138). 

And so until there is anactual delivery 
of the property after every thing has 
been done necessary to complete the 
9ale, and ascertain the price the vendors 
Hen upon the property for the price re- 
mains, and he may refuse to deliver the 
property without receiving payment at 
the time* 

The defendant contends that the Judge 
presented an hypothetical case to the jury 
not warranted by the testimony, and 
thereby misled tnem. I do not under- 
stand it, nor am I prepared to say that 
even if he had submitted to the jury as 
a matter of fact for them to decide, whe- 
ther the defendant had obtained the cat- 
tle by trickery, it would have been an 
error, (1 Barn, and Ores. 514). It is ev- 
ident that the intent of the defendant 
was not to pay, but to set off an old claim 
against the debt he would incur by this 
purchase. He would have a right to this 
set off if the sale had been completed, 
and the debt was due from the plaintiff. 
But instead of leaving that question to 
jury, the Judge expressly told them that 
the purchasing of the cattle with the in-* 
teat to set off an honest debt would not 
avoid the sale. Certainly, the charge 
upon this point is as favorable to the de- 
fendant as he could expect. 

Upon the whole, I see no error either 
upon the law, or the facts for which we 
oould set aside this verdict. The deci- 
sion of the case was properly submitted 
to the jury, and even if upon the facts 
we should have differed from them, still 
their verdict is not so clearly against the 
evidence ob to justify the court in setting 
it aside. 

Verdict confirmed wUh coeis. 



In Clumeery* 

Before Lord Chancellor Lyndurbt. 
Mbes v. Kettlewel]>— Decem^^r 6, 1843. 

SXPECTANT ZNTERRBT IN PBR!iONA]:.T¥ 
VOLUMTABT ASSIGNMENT THEREOF IN 
OPERATIVE. 

Mrs. K., who In the event of the death of her 
daughter without issue, would be entitled to a 
fund which was vested in trustees, executed a 
voluntary asdij^nnient of her expectant interest 
in the fund to the husband of the daughter, and 
declared the trusts thereof, partly for herself. 
The daughter died without issue: Held, on a 
bill filed by the husband against Mrs. K., that 
the assignment being voluntary, could not be 
enforced. 

John Kettlewell, by his will dated Au- 
gust, 1838, devised his real estate to trus* 
tees for the separate use of his daughter, 
Hannah Kettlewell, for her life, and after 
her death, for such of her children as 
should be living as she should by will ap- 
point ; and in default of appointment, in 
trust for the children in equal shares, &c. 
And the testater bequeathed 11,0001 to 
the same trustees, in trust to vest the same 
in government securities, and pay the in- 
terest to his said daughter for life, and 
after her death, to stand possessed of the 
said sum in trust for her children, &c. (as 
before declared of his real estate) ; but 
if his said daughter should have no child 
living at her death, then as to the sum of 
100/. (part of the 11,000/.) in trust for 
one Dawson ; and as to the residue of the 
1 1,000/. in trust for the next of kin of the 
teslator^s said daughter (exclusive of any 
husband) in a course of distribution, ac- 
cording to the statute of distribution of 
intestates estates. The testator died in 
March, 1839, leaving his said daughter 
and her mother, Mrs. Kettlewell surviv- 
ing. The trustees, who were also named 
executors of the will, vested the 11,000/1 
in their names in public funds. In June, 
1839, the daughter married Mr. James 
Meek, and in the month of September 
following by indenture of that date, re- 
citing the said will, and that in the event 
of the death of the said Hannah, then 
Mrs. Meek, without leaving issue surviv. 
ing^Mrs. Kettlewell would under the trusts 
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of the will, become entitled to the residue 
of the 11,000/. as next of kin of her said 
daughter. . Mrs. Kettlewell, in consider- 
ation of love and affection for Mr. Meek, 
as the husband of her daughter, and of 
10«, by him paid to her, assigned to him, 
his executors, administrators and assigns, 
all her said reversionary or expectant es- 
tate in the said sum of 11,000/., (less the 
said 100/.) in trust as to the 3,000/. part 
thereof, for herself, her executors, admin- 
istrators, and assigns absolutely ; and as 
to 7,900/., the residue in trust for Mr. 
Meek his executors, administrators and 
assigns absolutely; and to enable Meek 
to receive the said sum, Mrs. Kettlewell 
constituted him, his executors, &c., her 
attorney, &c., irrecoverable, in her name 
to demand and recover the same from the 
trustees on the decease of the daughter, 
Mrs. Meek, without issue. By endorse- 
ment on the deed dated December, 1839, 
Meek, " at the request of Mrs. Kettlewell, 
and on condition that the will of the 
wife, dated the preceding August, should 
remain unaltered, agreed to pay Mrs. Ket- 
tlewell the further sum of 3,000/. out of 
the 7,900/. No notice of the indenture 
was given to the trustees. Mrs. Meek 
died without issue in January, 1840, 
whereupon her mother, as her next of kin, 
became, under the lirnitations in the will 
entitled to the 11,000/. subject to the pay- 
ment of the 100/. to Dawson. Mr. Meek 
caused application to be made to the trus- 
tees for a transfer of the stock to him ; 
they refused to comply without the con- 
sent of Mrs. Kettlewell, who declined to 
give her consent. Mr. Meek then filed 
this bill against her and the trustees, to 
compel them to give effect to the assign- 
ment. Vice Chancellor Sir James Wig- 
ram^ before whom the cause came to be 
heard, decreed that a voluntary assign- 
ment of an equitable interest as this was, 
did not create such a trust as a court of 
equity would enforce, and his Honor dis- 
missed the Bill. 

An appeal from that decree came on 
for argument in February last. 

Sir William Follett^ (Solicitor General,) 
and Mr. Heiherington appeared in sup- 
port of the appellant's case. The de- 
cree proceeded on the ground that the in- 
denture was an agreement or covenant, 
and that though the court would enforce 
a trust of an expectancy, or an assign- 



ment for valuable consideration, it would 
not enforce a voluntary agreement Bat 
if the owner of an equitable interest as- 
signs it bona fide, and intends it to pass, 
as Mrs. Kettlewell unquestionably did in- 
tend when she executed this assignment, 
the trustees are bound to hold it for the 
assignee. This was an interest capable 
of l^ing assigned in equity ; whether it 
it is assignable at law or not, may be a 
question ; it is clearly assignable in equi- 
ty ; (Lyde v. ilfyufi, 1 Myl. and K 683 ; 
Phipaon v. Turner^ 9 Sim. 227). If the 
assignor did all she could do to give ef- 
fect to her intention, it is such an assi^- 
ment, though it is voluntary, as the court 
will not set aside. It is not necessary to 
have the concurrence of the trustees to 
assign effectually, if the party assigning- 
is entitled to the whole beneficial owner- 
ship ; and therefore, it is not material that 
notice of this deed was not given to the 
trustees. Mrs. Kettlewell is not required 
to do any further act ; she has done all 
she could do, Antrobus v. Smith, 12 Yes. 
39, and Sloan v. Cadogan, Sug. Vend. 
and Par. Appen. xxvii, were decided on 
that principle. Coleman v. Sarrel, 1 Ves. 
jun. 50, is consistent with all the cases in 
favor of the appellant : if Mrs. Kettle- 
well was required to do any act, the Court 
would not assist him. Is her act incom- 
plete because the trustee had not notice / 
The case of Dearie v. Hall, 3 Russ. 1, is 
a distinct authority for the appellant; 
Expente Lovett, 3 Swanst 393 and Blakt- 
leyv. Brady, 2 Dm. and Walsh, 311. 

Mr. Bethell, Mr. Wilbraham, and Mr. 
Wilcox, in support of the Vice Chancel- 
lor's decree argued that Mrs. Kettlewell 
had not at the date of the assignment any 
interest in the fuiid that could pass by as- 
signment. She had only a mere possibili- 
ty. The assignment was not a dedan- 
tion of trust, but a voluntary and execu- 
tory contract. 

6th December, 1843.— The Lord Ckaw- 
csLLOR now delivered his judgment — 
This was an appeal from a decree of Vice 
Chancellor Wigram. The question de- 
pends on the effect of a deed of assign- 
ment of the 10th of September, 1839, ex- 
ecuted by Mrs. Kettlewell to the plaintiff. 
In the event of the daughter dying with- 
out leaving issue, she would become enti- 
tled to the 1 1,000/. subject to a small an- 
nuity, as next of kin of her daughter. 
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She assigned this expectant estate to the 
plaintiff, in trust as to a part of it for her- 
self ; and as to the residue, in trust for 
the plaintiff for his own use and benefit. 
The daughter died without leaving issue, 
and the defendant, as the next of kin of 
her daughter, her husband being excluded, 
became entitled to the fund in question, 
which was in the hands of trustees under 
her late husband's will. The bill was 
filed against the widow and the trustees 
to enforce the performance of the trusts 
of the deed of assignment. It is not dis- 
puted in this case that the assignment 
was purely voluntary. But the assign- 
ment of an expectancy, such as this is, 
cannot be supported, unless made for a 
valuable consideration. It is, perhaps, not 
strictly an assignment, but in the nature 
of a contract, and equity ^wpuld give ef- 
fect to it, if made for a vaWble consider- 
ation. In the case of Grey v. Kentish^ 
1 Atk. 280. Lord Hardtoicke is reported 
to have said, ^ A husband cannot assign 
in law a possibility of his wife, nor a pos- 
sibility of his own ; but this court will, not- 
withstanding, support such an assignment 
a valuable consideration." The deed, for 
therefore, being in this case merely vol- 
untary, it is an assignment altogether in 
operative; and the only remaining ques- 
tion will be whether, although void as an 
assignment, it is effectual as declaration of 
of trust. The residue is assigned to the plian- 
tiff in fTMsi for himself. There can be no dif- 
ference between an assignment to the plain- 
tiff, in trust for himself, and an assignment 
to him simply. The assignment fails, and 
with it the trusts. If such an assign- 
ment be inoperative, it does not convert 
the assignor into a trustee for the as- 
signee. It has been repeatedly decided 
that, when a covenant is intended, as iu 
the present case, and it is imperfect or in- 
effectual, it cannot be oonverted into a de- 
claration of trust, so as to make the donor 
a trustee for the donee. The case of Grep 
V. JTen/isA, upon this point and the cases of 
Anirobus v. Smith, 12 Yes. 39, and Ed- 
ipards V. Jones, 1 Myl. and Cr. 226, were 
eases of imperfect gifts ; it was intended 
that the donors should be trustees for the 
donees ; but in both cases the court held 
that an incomplete gift would not operate 
as a declaration of trust. The judgment 
of Sir William Grant on this point is con- 
eluflive of the reasoning ; it is stated fully 



by Lord Cottenham in Edwards v. Janes, 
( 1 Myl. and Cr. 237-8), and it is unneces- 
ry to repeat it. In the case of Sloan v. 
Cadogan, (Sug. Vend, and P. xxvii) 
which was so much relied on in the ar- 
gument, Bromley Cadogan had a vested 
interest in the property assigned, he con- 
veyed it to trustees for his father. Sir W. 
Grant considered a trust was created, and 
upon this his judgment was founded. It is 
obvious, however, that that case is very 
distinguishable from the present case, 
which is the assignment of a mere ex- 
pectancy, which cor>veys no estate or in- 
terest to the assignee, although when 
made for a valuable consideration, which 
is wanted here, it would be supported in 
equity. I am of opinion, therefore, that 
the judgment of the Vice Chancellor is 
correct, and that the appeal must be dis- 
missed. The appellant must pay the 
costs of the appeal. 



Before the Vice Chancellor of England. 
Rice v. Gordon — November 25, 1843. 

PRACTICE — PRODUCTION OF DOCUMENTS. 

A defendant cannot protest himself from the pro- 
duction of documents admitted by his answer to 
be in his possession, on theground that an indict- 
ment is pending against him, and that they myy 
be used in support of the criminal charge con- 
tained in the indictment, provided the answer 
was put in before the indictment was found. 

This was a motion on the part of the 
plaintiff for the production of documents 
admitted by the answer to be in the de- 
fendant's possession. The suit related to 
various bill transactions between the par- 
ties, and since its institution an indictment 
for perjury had been preferred against the 
defendant. In opposition to this motion, 
it was contended that the production was 
sought with the view of making the doc- 
uments consisting of several bills of ex- 
change, evidence in suppoit of the indict- 
ment. 

Cole, for the plaintiff. 

Chandless, for the defendant. 

The Vice Chancellor. — The ques- 
tion is whether a party can so answer as 
to lay himself open to an indictment, and 
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then protect himself bj saying he could 
not produce the documents because an 
indictment was pending. There is no 
doubt about the general rule that a de- 
fendant cannot be called on to answer so 
as to lay himself open to a criminal 
charge. That was decided by Lord Eldon 
in the case of Hoare v. Green. The only 
question is as to time, whether after a 
suit instituted the defendant can protect 
himself, where the indictment is preferred 
in consequence of matter arising out of 
answer. If such a protection were al- 
lowed, the defendiant, if he had reason to 
believe that the production might serious- 
ly effect his case, might commit perjury 
to prevent an order being obtained. The 
rule, only applies where the crime is 
committed before the institution of the 
suit. 



IB ttf Kxebequer. 

Before the Right Hon. Baron Parks. 
Saxbt v. Wilkins. — May^ 1843. 

DECLARATION — ^FROOF — ^VARIANCE. 



lo an action on the warrants of a Horse, the de- 
rclaration alleged the horse to have been sold 
<< for a certain price or sum," and it appeared in 
^evidence that the contract was that the plaintiff 
should pay part of that sum in cash, and make a 
pair of breeches for the defendant, of the value 
•of the remainder. — Held, no variance. 



This was an action for the price of a 
horse. The declaration stated that in 
consideration that the plaintiff would buy 
of the defendant a certain horse, at and 
for the price or sum of 56^ 165. ; the de- 
fendant promised that the horse was 
sound ; and that the plaintiff did buy of 
the defendant the horse for that price, 
and did pay to the defendant the said 
56/. 165., and thus alleged, as a breach, 
that the horse was unsound. At the trial 
befere Mr. Justice Patteson^ it appeared 
that the agreement really was for56Z. 165. 
of which 55/. was to be paid in cash, and 
the remajnd«>r 1/. 16a., by a pair of beeches 
of that value. — Piatt thereupon applied 
to the learned Judge for a non-suit, on | 



the ground that the proof varied from the 
contract as laid. The learned Judge, 
however, refused to nonsuit the plaintiff, 
but gave leave to the defendant to move 
to enter a nonsuit, and the Jury found a 
verdict for the plaintiff for the amount 
claimed. 

Piatt having obtained a rule nisi. 
Thesiger and Chambers now shewed 
cause. There is no variance in this case. 
The defendant said I will take for my 
horse 55/. and a pair of breeches of the 
value of 1/. 165. The plaintiff said ^^I 
will give you 55/. and a pair of trow- 
sers of the value of 1/. I65. and that 
supports the averment in the declaration 
that the parties agreed the one to sell 
and the olher to purchase the horse, ^' at 
and for a certain price or sum.'' In 
Hands v. Burton (9 East, 349), where 
the delendan^ had agreed to dispose of a 
horse for 30 guineas, but agreed at the 
same time, that if the plaintiff would take 
the horse at the value, he, the defendant, 
would purchase of the plaintiff's brother 
another, horse for 14 guineas, and that 
the difference only should be paid to the 
defendant. Lord Ellenboraugh said, in 
answer to a similar objection on the 
ground of variance <' the parties agreed 
to consider the brothers horse as 14giiinea8 
in their mode of reckoning the payment 
for the defendant's horse; but still the 
consideration for the latter was 30 guineas, 
and the defendat received 30 guineas in 
money and value. 

Rodwelly in support of the rule. The 
declaration was not sufficiently accurate 
in describing the original contract. The 
word <' value" did not appear in the de- 
claration. It does not sufficiently corre^ 
pond with the original contract between 
the parties then it is a fatal variance, 
and the plaintiff must be nonsuited. 

Parke, B. — This rule must be dis- 
charged. The question is whether this 
was not an agreement ^^ for a certain price 
or sum." Now, although it might have 
been more proper to say that the bargain 
was for 55/. and a pair of breeches, still I 
think it is clearly a sale for 56/. 16«« 
The case which has been cited of Aafu2s 
V. Burton is precisely in point. 

Rule discharged. 
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Blydenburgh on Usury.—E^tnitable JuriBdiction. 



NEW WORK. 

A TRE4TISE ON THE LaW OF UsURT, 
to which are added, the Statutes of the seTerRl 
States relating to interest now in force : toge- 
ther with a digest of all the decisions and an 
index to the reported adjudications from the 
Statues of Henry VIII. to the present time. 
By J. W. Blydenburgh, Counsellor-at-law. 
New York : John Voorhies, comer of Cedar and 
Nassau streets. 1844. 

This is a work much needed in Ame- 
rica. We have heretofore had to look for 
our theoretical knowledge on this branch 
of the law to the English writers, and for 
practical information to the scattered de- 
cisions as found in the reports of the va- 
rious States. Mr. Blydenburgh has un- 
dertaken to perform the task of presenting 
to the profession a work embracing at 
once the English theory and the English 
and American adjudications up to the pre- 
sent time. 

We have carefully perused Mr. Bly- 
denburgh's work and feel no hesitation in 
saying that he has laid before the profes- 
sional reader a work which at once dis- 
plays practical industry, judicious se- 
lection, sound judgment, and critical 
accuracy. It will be found not less use- 
ful to the Lawyer than to Merchants and 
monied men, and we therefore cheerfully 
recommend it as a desideratum to the 

f professional as well as the mercantile 
ibrarj. Some very useful forms in plead- 
ing are added as well as the form of an 
Indictment for usury and judgment record 
thereon. 



EQUITABLE JURISDICTION OF 
COURTS OF COMMON LAW. 

Lord Coke has stated that three things 
are to be judged of in a court of equity 
^-covin (or fraud), accident, and breach 
of confidence. — (4 Inst. 84). But to 
pass over for the present the other mat- 
ters, fraud is, in many cases, cognizable 
in a court of law. Thus, for example, 
rending a deed falsely to fen illiterate per- 
son, whether it be so read by the grantee 
or by a stranger, avoids it as to the other 
party at law. ThorowgBod'^s case, 2 Co. 
90. And a release obtained by fraud will, 
in a strong case, be set aside. Thus, in 



Legh\. Leghy (1 B. and P. 447), BulUr^ 
J., says, " there are many cases in which 
the court has set aside a release given to 
prejudice the real plaintiff, and in all 
cases where the release is fraudulent, the 
court is bound to interfere. All the 
cases depend on circumstances. If the 
release be fraudulent, the court will at- 
tend to the appication.*' In Barker v. 
Richardson, (1 Y. and J. 362), Hullocky 
B., says ''The courts have examined the 
jurisdiction sought to be enforced in this 
case on several occasions since the case of 
Payne V. Rogers j(7 Doug. 407), in which 
the court set aside a release given by a 
tenant in whose name a landlord had in- 
stituted proceedings for an encroachment 
on his common." As to setting aside the 
release itself, however, the power of a 
court of law has been recently doubted. 
In Phillips V. Clagett, (11 M. and W. 
93), Parke^ B., says " The courts have, 
in numerous cases, which have been 
cited, properly exercised that jurisdiction 
by setting aside the plea of a release ; it 
seems in some of the cases that they have 
done more than this, for they have set 
aside the release itself. I apprehend that 
to have been per incuriam^ for I cannot 
understand what authority the court has. 
to do that ; all they can do is not to allow 
the release to be pleaded." But, be this 
as it may, a court of law will so deal with 
a release or other instrument, obtained 
by fraud, as to prevent a party implicated 
in the fraud, obtaining benefit under it.. 
Thus Bay ley y B., says, {Herbert v. Pig- 
gott, 2 Cro. and M. 384) a release may be 
most unjust, and if the court sees that it 
so, they will interfere.'* And in Aston 
V. Booth, (4 Moore, 192) Dallas, C. J., 
said, '' It is quite clear that one plaintiff 
may release a cause of action brought by 
two, and therefore the courts have laid it 
down as a leading principle that a release 
may be set aside if there be fraud^between 
the parties, but that the party applying 
must make out a very strong case of 
fraud.** 

And a court of law will, in fact, give 
the same relief to the parties as a court of 
equity would. " It has been the practice 
of courts of law," says Lord Abinaer, 
C. B., (especially in modern times,) when 
they see. that justice requires the inter- 
ference of a court of equity, and that a 
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court of equity would interfere in any 
such case to save parties the expense of 
proceeding in a court of equity, by giving 
them the aid of the equitable jurisdiction 
of a court of common law, to enable them 
to effect the same purpose. From that 
principle has arisen the interference oi 
courts of common law in many of the 
cases i\hich have been cited, where 
they have prevented a plea of release 
or any other matter of the same sort 
from being pleaded, and where they have 
seen clearly and distinctly that a court of 
equity would declare the release to be 
void, they set the release aside in order to 
save the parties the necessity of, having 
recourse to a tedious and certainly some- 
times an expensive litigation. But here 
are cases where, without doubt, they 
would not have allowed the release to be 
set up. In the cases cited whether the 
release has been given by one party in 
fraud of another, and in collusion, or 
otherwise, by a mere nominal plaintiff 
having no interest whatever in the sub- 
ject matter of the action, or under other 
circumstances of the same character which 
perhaps may be found in other cases ; the 
ruling principle which has governed the 
courts has been, that if it has appeared 
manifest that a court of equity could do 
nothing else but set the release aside." 
Under all the circumstances of the case 
before them, the court, however, declined 
to set the particular release aside, and 
Aldersoriy B., said, " The Court only in- 
terferes in a plain case, when the act done 
in releasing the debt is clearly in fraud of 
the plaintiff, or contrary to some agree- 
ment between l}im and the releasor. — 
Phillips V. Claggett, 11 Mee. and W. 84. 



LEGAL LYRICS. 

The following lines were sent by a 
learned counsel, in reply to a notice of 
retainer from another, reminding him of a 
verbal invitation which he had previously 
given to spend a few days with him at 
his country seat called " Petstoorth.^^ 

Now know all men, t don't deny. 
In the confab we had between Ufl, 

Of your demand upon me I 
Re6eiv*ddua notice, ore tenia. 



But I resoiv d, two hours ago, 
'Ere of your note I was a reader. 

To pen a line to let you know, 
I me^t to file an interpleader. 

The goods in question, Xif I n^^y 
So call my Uidy and its raiment,) 

Have been upon the self same day. 
Demanded by another claimant. 

Now, as it's known to ev'ry dunce, 
I've not two bodies or two faces, 

I cannot, like a bird, at once 
Be present in two different places. 

If foU'wing therefore that I must 
To one demandant make denial* 

I'll first my outward man adjust. 
And then proceed to take the trial. 

Now we'll suppose that we have heard 
The evidence and counsels' speeches; 

While this one strokes his chin and beard. 
And that one hitches up his breeches. 

The Judges first talk o'er the cause. 

While each to each his head he bomices. 

And then the chief, with hems and haws. 
The following judgment thus pronounces. 

<* New-claim, to prove not his the loss,. 

A late retainer now produces ; — 
But Hold-tiRht shews the goods of Roes 

Have been assigned to prior uses. 

*< Now new -claim, as it seems to me 
Against Hold-tight to shew his judge meant; 

I fear too very much that he 
Intended thus to get a judgment 

" For though the debtor Ross, he saw 
To please both sides would be a gainer. 

He knew said Ross was bound by law. 
And must obey his first retainer. 

*< Tet we, as Ross was wrong, decide 
That he shall duubly pay the debts-worth ; 

And when he's with the nrst complied. 
We grant « a further day ' for "P««#M?©rl*." 



TO OUR READERS. 

Tliii number completes our second volume, the 
title page, index and digest qf caoeo tokich toe 
intended to aecompOny it not being quite eompitte 
tvilt be delivered wiih a future number. 

The eommunieatione qf oeoerdi eorreopend^ 
ent$ must for the present remem unnoHeed, 

OCh Eaehnumber of our toork Ufiit in fuiw^ 
contain %i pages. 



DIGEST 

OF THE 

CASES REPORTED. 

[For Index to the principel matten, see ante, p. tu.] 



ASSAULT AND BATTERY ON THE HIGH 
SEAS. 

What is neceuary to aet forth by libellant in a li- 
bel for a marine tort What proofs must be con- 
fined to. PettmgUiY.Dmamare, 119 

What master in justification or mitigation of dam- 
ages may shew with reference to ue conduct of 
the seamen— and how he must set forth same. ib. 

ASSAULT WITH A DANGEROUS WEAPON. 

Wliat constitutes an assault with a dangerous 
weapon under the act of 3rd March, 1826, § 22. 

Where a distressed seaman is sent home on board 
of an American ressel by the consul, he is bound 
to do duty as a seaman when called upon by the 
mate, although his passage has been paid by the 
consul. U. S. V. SalislHry^ 53 

The mate xnay order seamen to do duty. ik. 

If seaman is unable to do duty he must sh«w his 
inability so to do. ib, 

ASSIGNMENT- 
[See frandulent asngament] 

ASSUMPSIT. 

The jury cannot in assumpsit, disregard the evi- 
dence of the amount of a demand, and giye only 
a small portion of it. Mania y. Tm Eytk, 9. 

AWARD. 

Parties may conduct their proceedings before an 
arbitrator in person, and Uie witnesses may by 
consent be examined without being «wom. 
Bergh V. Pferfftr^ 387 

Where an order yacating an award is reyersed, the 
proceediiun are either to be remitted to the court 
from which they were removed to proceed there- 
on, or the court of review may proceed after due 
notice to the party complaining of the award 
to modify or confirm it in Uie same manner as 
if Implication for such purpose had been origi- 
nally made to such court (2 JR. 8. 244, & 2C,) 
21.) ib. 

Where plaintiff in error desire an order of court, 
confirming the award, but the statute requires a 
notice to the defendanti in error, the proper 
course is to require them to shew cause at a 
Q>ecial term why the award should not be con- 
lirmed« and if no sufficient cause be then shewn. 



the pluntifb in error will be entitled to perfect 
a judgment of reveml, and a judgment in their 
&var upon the award, § 9, 14« 15. tft. 

BAIL. 

Persons tendered as bail cannot be rnected on ac- 
count of their political opinions. * The Qiueen y. 
Badger ei al, 220 

BANKING LAW. 

Powers of the directors under the general banking 

law to make contracts — Specific performance. 

Pettibane y. Van SeH$$elaery 2W 

Act abolishing office of bank commissioner, elftet 

of, on suits (in equity) previously commenced. 

M re Beeeioer of the Ciiy Bank of BuffaU, 

403 
Mather et al v. Beceher of Farmen Bank of 

Orieano, 218 

BANKRUPTCY. 

Act of Bakejiuftct.— Nature of c^yeyaace 
necessary to constitute an act of bankruptcy. 
Jone$ v. Sleeper^ 131 

CoWTKTAJXCm IN CoNTSlfVLATIOll OF BaNK- 

BUPTCT — what *. 

TnAirsFSR, delivery, or attachment of personal 
property, what *• 

UNCoirvnnmoirAiJTr of Bakkkuvt Law in 
certain cases. M re Klein, 189 

Creditors' Bzu.. — ^Where a creditorsP bill is 
filed prior to petitioning, and the bankrupt dis- 
misses same with costs the complainant cannot 
set ofi^ his judgment against such costs. Miekleo 
v. Bravton, 108 

LixK.— No lien is acquired by creditor by filing a 
bill prior to the bankruptfs petitioning. Mei- 
gnee of Lowell v. Oordon, 325 

What course assignee may take vrith reference to 
such suit ih. 

Assignee not bound to take poasessicn of all bank* 
rupfs effecti ; if he elect not to take, the bank- 
rupt has title against ail persons save assignee^ 
election must be made by asugnee within a rea- 
sonable time. ib. 

CxRTincATX. — ^Is no release of imprisonment for 
fine imposed by the court of chancery for breach 
of injunction. J%e People ex rtloL Badnu v. 
Spalding, 232 

CoKCSALMxirT OF Propbrtt.— What aim • ' 
a concealment M re Pearee, 
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VoLVirrAmT TmARmai.— What tmoanti to goeli 
a tnoffer m wUldefbat applicatioii for diichirge, 
Ibe. t». 

Rkpbax. or BAincKurr L^w.»A petitioD filed oa 
tiie day the bankrapt law wio repealed cannot 
be auatained. M re Biowet, 271 

P»sixa>Kircx.--To oonatitute a payment a prefer- 
ence it moat be made voltmianly and in con*- 
<aiij»/a/io» of bankruptcy, both muat concar. 
Jn re Baweli, 285 

DxBf . — A judgment recovered whereby certain 
paymenta for the maintenance of a baatud child 
■re ordered to be made is not a debt within the 
meaning of the bankrupt act; neither is a judg- 
■lent recovered in an action for aeduction. In 
rtOatUn^ 310 

BILLS OF EXCHANGE. 

Notice of the dishonor of a bill ia^aufficient where 
the bill IB deacribed aa "the undermentioned 
debt," and the amount is stated at the foot of the 
letter which included the amount of the bill, and 
Dobffial charges. 8tockman v. Parr, 375 

Evidence of the indorwme nt of a bill is a question 
for a juiy. BUHoU v. MuUUet^, 332 

Where the declaration alleged a bill to be *< pay- 
able to me or my ord^," and the bill when pro- 
duced contained the words, " pay to my order," 
held no variance. tft. 

COMPOUNDING EBfBEZZLElfENT. 

A bond given to forego a prosecution for embeasde- 
tis ■" ^ 



void. Cart and another v. FldiUpe 8f 
SparkM^ 302 

CONSIGNCHt AND CONSIGNEE. 

Delivery of goods where the place of business of 
consignee cannot be found. Home 8f Cummmg 
T. The Schooner Lexington, 4 

An undertaking to deliver gooda to an individual 
is not atisfied by landing them at a wharf or 
warehouse unless notice thereof be given to the 

What will amount to a sufficient delivery of goods 
to consignees to render them liable to the pay- 
ment of fimght. Ikmek v. Mtrian and Ber- 
nard, 126 

COSTS. 



Where a master of a vesMl settled a suit for 
seunan's wt^ unbeknown to proctor having 
received notice that aeaman's w^iges had been 
assigned to proctor; held, that proctor might pro- 
ceed with suit for his costi. Mildridge v. Brig 
JMOey, 68 

CONTRACT. 

Contract to purchase thirteen tons of oil, a deposit 
was jMud and five tons were delivered, when the 
plaintiff said they were of inferior quality and 
required defendant to return them, or the de- 
posit Defendant sold the other eight tons, but 
It did not appear whether he had rendered him- 
self incapable of completing the contract before 
or after tne plaintiff refused to receive any more 
of the oil. Held, that the jury were to sav whe- 
ther there was fraud on the part of the defend- 



ant in the inoeptioa of the contract, and if not, 
whether there was evidence thai the defendant 
agreed to rescind the oontract PiU v. Omaaa* 
net, 10. 

A court of equity can decree specific performance 
of a buildinff contract Storer v. The Cheat 
Western RaUway Co,, 13 

Where a contract ia disacdved by act of government, 
and an actioo is brooght for breach of oontract, 
if the defendant intends to rely upon the orders 
issued bv the government, he must set out tha 
same in his plea. Eoane v. Button, 28. 

Parol evidence is inadmiasable to contradict or 
vary the terma of a written contract Lane v. 
Sharp, 309. 

CONVEYANCE. 

Where a contract was entered into to convey a lot 
of land, and by mistake a different lot was insert- 
ed, the court made a decree against the v^ior to 
correct the mistake, or to pay such damaces as 
might be sustained in consequence of a demct in 
the title. Xnowiea v. MeCamiy, et ai, 272. 

Where a married woman aigns a contract for sale, 
which ia not acknowledged, ahe is not bound 
thereby. ib. 

CORPORATION. 

Tlie board of aldermen of the city of N. Y., con- 
tiniies in ezistenoe ontil an actual change of offi- 
cers, and are bound to act until the new board 
are sworn in. -Elmendorf y . Ikoen, 85 

The calling the ayes and noes in taking the vote 
and the publication thereof, is directed to be done 
by the charter, and the ordinances do not become 
void by omitting so to do : the vote may be taken 
pro forma where all are unanimous. tft. 

The mayor can give his sanction to an act passed 
by a preceding common council. tft. 

No preference can be obtained by a creditor of an 
insolvent corporation. Morgan v. l%e A*. K 
and Albany Rail Road Co. et ai, 246 

Proceedings against a corporation may be by pe- 
tition or bill. <6. 

An ezparte injunction should iMt be granted 
a^nst a oorporation upon the cetUficate of a 
vioe chancellor or injunction master out of eoart» 
but upon the appointment of receiver. ib. 

What order of court should contain. i6. 

Where pending a suit by a forei|[n corporation the 
charter expired, held» the suit did not thereby 
abate. Farmere Bank of Canton v. JEIy» 274 

COVENANT. 

A. granted to B. a lease containing a covenant for 
quiet enjoyment, and B. aasisned to C. At th« 
time A. granted the lease tSe party wall was 
built on the adjoining lot, and A-'s father had 
entered into an agreement, by which the rij^t 
merely to insert beams in the walls of the ad- 
joining lot had been reserved ; the premises on 
the adjoining lot having been destroyed by fire, 
it became necessary to pull down the party wall 
and erect a firesh one, in doing which tne builder 
had to enter on C.'s premises and riiore up tho 
beams of the house, in conseouence of which C. 
was kent out of the use of nis store for some 
time. Held, that A. was liaUe for such damage 
as C. had sustained. Amutrong v. Schermer' 
horn, 40 
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DEMUKREIL 

A declantian contained the luoal counts, tnd the 
defendant! pleaded mm auumpnt with notice 
of aet off» and pending a reference the defendant 
further pleaded puis tUurien eanlmuance aa to 
part of the daim. Held, that plea was bad. 
Lambert v. Byait 8f Wmam, 238 

On a demurrer to a plea of an insolvent's discharge 
under the two-third act, it is not necessary that 
the pliA should set forth that the insolvent and 
his crediton signed the petition. SchulU r. 
Woodrtffe^ 295 

In pleading an insolvent's discharge, it is only ne- 
cessary to set forth such proceedings as give the 
officer jurisdiction. A. 

The officer granting the dischaige has jurisdiction 
xi the subject matter where the iniMilvent re- 
sides, ib. 

Declaration cm a bond of indemnity containing two 
counts, one of which set forth that the defendant 
was indebted, &c., in the amount of the obliga- 
tion without setting forth the recitals. Held, 
on demurrer t» the whole declaration, that one 
of the counts being good, the plaintiff could re- 
cover. JenkvM V. Steotm^ 297 

Where the condition of a bond of indemnity to the 
officer was for " all such goodi as he may levy 
upon," and a judgment was recovered against 
hmi and the declaration was for damages ; ** he 

^ had" sustained, and the levy had been made be- 

'' fore the bond had been gwen. Held, that an 
objection on that ^und was not tenable. ib. 

Where a defendant is proceeded against under the 
absent debtor law, it is not necessary to aver in 
the declaration or prove on the trial that the de- 
fendant resided in the state, but the defendant 
may on the trial, offer evidence to destroy ^e 
foundation of the bond given on the attachment 
Doremday v. Kanoiue and Wigan, 330 

A declaration is not bad for duplicity that describes 
the public administrator in his representative 
character, as well as administrator de bonis mm. 
JSeiekumptdt, odn'r and adm*r de bonis mm v. 
MorriU, 58 

Whore the conclusion of the declaration did not 
aver the death of the intestate, but recited that 
the surrogate sranted to the plaintiff letters de 
heme mm of tne goods, &c., of A. who died in- 
testate. Held, that the omission was fatal, ifr. 

Where the plaintiff in the beginning of his decla- 
ration sets forth his special character he may in 
all subsequent parts refer to himself as " the said 
phintifi^" but at the trial he must adduce evi- 
dence to substantiate his right of action in his 
qMcial character. t6. 

The count for money lent in a suit by the plaintiff 
in his official character cannot be sustained, ib. 

The allegation that administration had been granted 
to the plaintiff in due form of law does not put 
in issue matters of Uew. ib. 

Where letters of administration had been granted 
to the plaintiff's pedecessor of the intestate's 
goods, ace., the protert should have set forth such 
SKt, and that such letters had been revoked, ib, 

FrivoloaB plea. iMoie ei al w, Jhtbermm et 
ai, ^ 76 

Partnership— -indemnity— want of equity—multi- 
larioosness. MbrrM t. Prithard^ 14 



DEVISE. 

Where a testator devises real estate to his wife 
with liberty to sell and invest the proceeds in 
the funds, and appoints her and twojoUiers 
executrix and executors of his will, and the 
wife does not exercise the power, it may be ex- 
ercised on her death by tiie surviving executors. 
Forbee v. Peacock^ 261 

DISTRESS FOR BENT. 

The death of the tenant does not affect the land- 
lord's right to distrain for rent in arrear. Mor» 
rUl, pySlie adm*r v. JbiAms, 214 

Sale under distress warrant cannot be postponed 
over five days. A. 

Bank notes and coin are not distrainable. t6. 

Waiver of right to damages for withholding pos- 
session, ib. 

DIVORCE. 

Appe^ bond— stay of proceedings on appeaL 
Burr V. Burr, 151 

Divorce a otneuh nui<rmumt»— wife's chose in ac- 
tion not reduced into possession — ^perpetual in- 
jun<!tion against husband— duties of the master— 
commission to examine witnesses. Matwiek v. 
Benwiek^ 381 

DONATIO MORTIS CAUSA. 

The donee of a gift, mor/it eauea is not a oom]^ 
tent witness on behalf of herself or others m- 
terested in the gift to sustain it in a suit by exe- 
cutors against ue recipients of the fund, nor 
does the execution by her of a release to infant 
legatees who would be entitled to the fund under 
the will render her coupetent Tkorp and 
others, ea^rs of Amos and another v. Amos and 
others^ 176 

Liability of Feme Covert for a tort BfArogO' 
Hon, ib. 

(See testamentary paper.) 

DOWER, 

A widow having a right of dower is not a tenant in 
common with the owner or owners of the land. 
And she cannot be made the sole complainant or 
defendant in a suit for partition. Wood v. 
Clute, 407 

ELECTION. 

Division of Adams county— right of voting— elec- 
tion of officers. Conyers v. Chapman, 347 

EVIDENCK 

A. hired a part of a house and entered into a writ- 
ten agreement that all the property on the pre- 
mises ritould ranain as security. A.'s brother 
came to live with him and they removed all the 
fhmiture. The landlord followed the furniture 
and distrained on it, which was replevied by A.'s 
brother. It was, proved that part of the proper^ 
was sold to A.'s brother after the hiring. Evi- 
dence of the agreement in question and tho 
landlord's warrant were ofeed but ruled out 
Garrison r. Smith and an'rf 318 
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A certificate and tnnAai^ from one of the books of 
the jostioee of the marine coort, by which it ap- 
pearad that a suit for rent wae commenced, and 
that the defendant pleaded tiiegeneral iaeae notice 
of special matter and eyictioniand that the same 
was tried and a judgment rendered, without 
showing tipon what groonds such judgment was 
rendered is no evidence of the defendant hating 
been evicted. Smith r.PeitU, 257 

Where a judjB;ment is rendered in the marine court 
it is sufficient if the justice make a proper entry 
thereof in his book without a corre^onding en- 
try being made on the record by the clerk, ib. 

Circumstances under which the declaration of a 
wounded party, who subsequentihr dies may be 
received in evidence. Reg, v. J%omas, 316 

To a suit in a justices court quare'elaunun fregii^ 
the defendants pleaded tiUe, and tiie cause was 
taken to the common pleas. On the trial the 
plaintiff to prevent the defendant's settins up title, 
l^ve evidence of a former recovery by the plain- 
tiff a^pinst the defendant, by which it appeared 
that titie to the land could not come in question. 
The court of common pleas left it to the jury to 
say whether the title did come in question on the 
former trial Held, tiiat the direction of the 
court below was wrong. FFoMl&tfeAv. ifi;//^, 386 

Where a defendant has not pleaded or given notice 
of title in a justices court, he cannot set it up on 
tiie trial on appeal in the common pleas. t6. 

EXECUTOR (COSTS.) 

An executor acting in good fiuth, commenced pro- 
ceedings to recover a debt due to his testator, the 
creditor turned out to be a non resident Held, 
that the executor was not liable for costs. Slo^ 
turn eafr and another v. Stapieo, 259 

EXPECTANT INTEREST. 



A voluntary assignment of an c 
peraonabty is inoperative a 
MUtUufeU^ 



lectant interest in 

void. Meek v. 

427 



FRAUDULENT ASSIGNMENT. 

A general assignment by an insolvent debtor in 
trust for the security of aU persons who were or 
toho thmUd become indorsers or sureties for the 
debtor, is fraudulent and void as to creditors. 

" Laming re^r v. WoodMorfh and Oould, 250 

A judgment to secure existing and Aiture exidorse- 
ments for accommodation is valid. t&. 

New liabilities incurred for the debtor under such 
judgment, would be postponed to intervening 
fiens. ib. 

Voluntary assignment with intent '* to hinder delay 
Of defiraud creditors.*' Van Met v. Yoe, 70 

HUSBAND AND WIFE. 

An executory contract made by the husband of the 
wife^s real estate is not binding on her. Lent v. 
Wall and othere, 206 

Rescinding contract ib. 

Separate estates-assi gn ment of wife's chose in ac- 
tion. JShoyn v. WUliame, 

ILLEGAL DISTRESS FOR RENT. 

A. was tenant of certain premises. Before any 
rent was due she removea her goods to the pos- 



JURYMAN. 

The aflSdavit or statement of a juryman, will not 
under any cireumstsnoes, be received for the 
purpose of showing misconduct of the jury in re- 
turning their verdict Burgeeey. IdtngUy, 318 

LARCENY. 



Grand larceny on the high seas— jurisdiction. T%e 
U, 8, V. Jaekaon, 3 

Jurisdiction— witness— evidence— indictment— pre- 
sumption of evidence. The U, 8. v. Jkme and 
Sanlon, 35 

Taking the ship's provisions and disposing of them 
to tne steerage passengers, is an indictable of- 
fence, under the act of Congress of 30th April* 
1790, § 16. •». 



sesrion of B. C, the owner of the preonisei^ 
seiised them, although forbid so to do by A. » and ' 
scAd tbem. At the time the distress warrmnt wvil 
issued, C, stiptdated to indemnify and save thmt^ 
officer from loss tn all reepeett. Held, that C I' 
and the officer were Uable in trover, for thedoa- I 
age sustained by A. Delatuahr. Bemoiek^ 137 \ 

INNKEEPER. 

An innkeeper Is only respoustble for the loos of. 
goods of a traveller placed under his care, wtners 
ue loss of the property can be attribttted to the 
ne^gence or want of proper attention on the 
part of the innkeeper. Daweon r. Cham' 
pney, 413 

JUDGMENT. 

tlie court of chancery will not on tiie applicatioQ 
of the defendant in a jud^;ment oonfeseea by him 
to defraud his creditors, inquire into the consid- 
eration of the judgment, much less impair it 
or set it aside. Conooer v. Mrush and Lemg' 
don, 289 

Credibility of witness. ib, 

A debt discharged by the insolvent law fumiahes 
a good consideration for a subsequent promise or 
obligation. 0. 

After a judgment creditor had become the purch- 
aser of real estate on his own execution ; and, 
before the time for redemption by the debtor had 
expired, the creditor agieed by parol with the 
debtor, that if the latter woida not x^deem, he 
should have the surplus on the sale of the prop- 
erty beyond the amount bid, and the interest and 
charges. Held, that this created no trust in (he 
proper^, but that it was a valid agreement, end 
not wiuiin the statute of frauds. Au 

JURISDICTION, 

Where an objection on the ground of jurisdictJna 
is not taken, either by demurrer or plea, beforo 
the defendant enters on his defence at large, a 
court of equity having general jurisdiction, will 
exercise it; but the same objection may be taken 
in an answer, if the defendant ask the same ben- 
efit of defence as if he had demurred. Xetekum 
and others v. Hawkes and othere, 384 

A payee of a note who indorses it, is in the absence 
of any fraud on hia part, a competent witness 
to recover same. tft. 



mOEST OP CASES- 
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; Ubt^Sition f& the jury whetber thetdogj 

by him WW fclonioiM. ^• 

Th/ jury in wch a ca«j Men tha vtliw of tte 

, pztiper^ tdten. ^' 

USASB. 
SaTlng and exception in lefe ofjU ^jf^^^' 



LESSOR AND UBSSEE. 

wWtt & iniMor lewed pieim«e« iftw he hed mwt- 
^*l£X«Suie &n«t -bendooed th«n^«r 

rttin ; » iurety for the pejfpent of tto te^jWM 
SJtobcdia^Mgedfiroinhiilwhibty. BumM 

T. SollMf, *** 

IJEN. 

UferytopnrchMer. CottmiT. fF»<«w»»f *-«> 

US PENDENS. 
Kodee cf Kt jicmtoa . Oiirfii and otfcer. v. 

BiAUCIOUS PROSECUTION. 
Want of probeble cause. JMerU r, Bobert$, 314 

MANDAMUS. 

SodiatetaniwnnotbeMBenowt- " 

MABWAOE SETTLEMENT. 

HOC, 

MASTERS SALE. 

tray, e« a/, 

MISNOMER. 
Where a judgment was obtained agaimrt SmmcI, 
Sf P and the sheriflf levied upon the gooda ^ 

:^^Sr2tolS«l/jm proceeding agau-t ^ 
shen£ Pike Y, Jieker, •^ 



Amotiontosetaaide a judgment ia not an M>peMr. 
S!S!^^ It ia too late to appear after jucfem^ 

AJ^LionB'made after an act done do not rd^ 
back ao aa to make an estoppeL w- 

M0RT6AQE. 

tim aMffiiM of a morteage ia not bound by tiie 
^^^SaTToieio;?^^ 
to giringthe mortgage. The Budwn Fire Int. 

A mortgi«e may be made, authorizing a power of 
wOe upon default to pay interest ...^JI' 

the OM(tgi«B ifM tbwiluta. ito»«ii««»»- »^ 
MuTitaM! bolti tnd other mchiney "bIW"^ 

aiSr.rhTS:;^^: 

ject to the mortgage. ^' 




2d tte^reSntrtSS rfhi. wit « "Jm^^ 
tKm UdaUty for the defici«wy to «» J^^" 
STmI TUie of the.prein»ei. orer •»djb«re 
SeemoonthidrtthefonaMTide. *»«^ 

A^toT^;^ «- «» i«Wietio« in .«-• 
p«>diiig before the cheno^. «•; 

A^SpSSwn ia»y be entered into to reletee «- 
letiea under certunieatnctiaiia. "• 

NE EXEAT. 

Under whet citewnrtmce. « ne «*^'^^g?*" 
ed,«lth«ighnotiHtvedftrinbdL «»«rPJj 

NEGUGEKCE. 

Where a BritW. b«q«e *«• ^J^Sl'lf^^lSi 
not e li«ht euepended or vnlieh on, bcma, ino 
^ dmMedby . iteMDboet whOe Ae w- 
JSlSTgrcolie into her berth. jMd.,^ 
Stw-notinrtiinAleforc«npen-tion. 7W 

T. SfeomfcHrt JVbrt* Awnea, 0' 

NEW TRIAL. 

Where in an adion of awumpdt, tte drfeiKe ia 
^'SS^^thS U a yeidictfoc the defend«it, 
^thnu»S«. cf «ury i. *11 open* ft. 
SSatiie court wiU grant • new tnal npon^ 
d^t. of newlT di«»vered endence, on payn««t 
?eoi<8. wietherightr.Benedut, 37 

parti 
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DIGEST OF CASES. 



NON RESIDENT. 



Wliat will ooDstitute a party a non resident in New 
York. M re Male, 139 

NOTICE, 

A person filling an office ander the corporation of 
New Yorkt is not to be considered dismissed 
therefrom until he has actual notice of dismissal. 
Jarme v. Mayor ofJVlew Vark, 396 

Statement of proceedings of the board» published 
in a newspaper, is not notice unless brought 
home to the party. ib. 

PAROL EVIDENCE. 

Parol evidence is inadmissible in the absence of 
fraud or mistake* surprise or accident, to shew 
that a bond and mortgage conditioned for the 
payment of money, absolutely were not to be 
paid vnless, &c. Ru9$ei v. JSmney, 283 

PARTNERSHIP. 

Where two persons order work to be done, who are 
not in partnership, it is a question for the jury 
whether the parties had not conducted them- 
selves so as to render themselves jointly liable. 
Sullam V. Shoobridge, 300 

A court of equity will not entertain a bill to reopen 
partnership accounts after long acquiescence. 
Scott }f. Milne, 128 

• 
PATENT. 

A patent is valid whei^ fhe flAjSct thereof is new, 
although it i s^ij ft p j ved in parts of a machine 
whU^h- ita»2 iMMidbre. sltUee and others 
T. Bperrjf, 251 

payments;' 

D. B. having a large sum due to her for arrears of 
an amniity from the executors of A. B., died, 
leaving an instrument executed by her in the 
form of a will, by which she bequeathed the 
whole sum to three of her dav^hters, excluding 
all her other children ; and ponding an appeal 
from a decree of the surrogate estaUishing the 
will, the acting executor of A. B., whose wife 
was one of the three preferred daughters of D. 
B., assumed to pay over the arrears of D. B.'s 
annuity in pursuance of her alleged will, retain- 
ing^ one third for his wife's share, and paying one 
third to each of the other daughters, the two lat- 
ter being the sole executrixes of D. B.*s will. 
The decree of the surrogate was reversed, and 
the will of D. B. declared invalid, and •adminis- 
tration of her estate was granted to the com- 
plainant. Held, Ist, That the payments made 
to the two daughters of D. B., who were exe- 
cutrixes, were made to them as legatees, and 
not as executrixes. 2nd, That if otherwise the 
pajrments were not made in good faith by the 
acting executor of A. B., so as to discharge him 
from paying the amount to the complainant. 
The defendants were charged with interest on 
arrears. 122 

SsMBUB, That there are no executors de eon tort, 
since the revised statutes. Latorenee admfr. 



ofui of Brkukerkii^t deeeaeed v. Brmtktrho^ iv 
and Schermerkanh ee^rs of Brmherhqfft de- ^ 
eeaeed, A 

PAYMENT OF RENT. 

Where the attorney of the lessee of real estate p» 
formed labor for the lessor, which was accepted 
by him as a payment towards the rent, and the 
lessee subsequently sssigned the lease to C, who 
offered to pay the lessor the arrears of rent, de- 
ducting the payment in labor, which the lessor 
refused to receive. Held, that the lessee could 
not at the hearing apply the work towards in- 
terest on the arrears of rent, and that the assi- 
gnee was entitled to have the same applied in i 
reduction of the amount of the rent Coitv. ' 
Home and Drenchard, 102 | 

A court of equity has jurisdiction to award a per- ' 
petual iigunction to restrain an illegal distress 
for rent. tft. 



Construction of. 
otherot 



POWERS. 

Cumming m ' Pollock at%d 

^' 153 



PUHOffiNG. ' 

Pleading sevol iiines-^^osts. DamH v. Barry, 

162 
In an action for a penalty, the declaration allmd 

generally, that the defendant was indebted to 
le plaintiff in the prescribed penalty, whereby, 
an action had accrued, ** according to the provis- 
ions of the sUtute," &c. Held, that the decla- 
ration was good. The People v. Morrie, 338 

Where the plaintiff declares for a certain sum of 
money, and admits the payment of part, and the 
defendant pleads ntm^fuam indebitatus, it is to 
be taken as a plea to the whole sum. Price v. 
Bees, 333, 

Pleading and giving notice of same matter of de-' 
fence. WUliamav. Wardn^, 410 

Where in assumpsit for rent it appeared by the 
record, that but one yearns rent was due, and thOf 
breach alleged two years rent remained due; 
and the defendant pleaded, that except as to the 
amount of one year's rent no part of the sum 
claimed was due before the commencement, &c. 
Held, that this was a good plea. Bright v. 
Braid, 414 

Under what circumstances a defendant (in equity) 
will be permitted to plead double. JHdier v. 
Damson, 4^ 

In an action on the warranty of a horse, the decla- 
ration alledged the horse to have been sold " for a 
certain price or sum," and it af^peared in evi- 
dence that the contract was, th&t the plaintiflT 
shoxild pay part in cash, and make a pair of- 
breeches lor the defendant, of the value of the 



remainder. 
hms. 



Held, no variance. 



Saarbyy, Wil- 
430 



PRACTICE (EQUITY.) 

Pleading— Bill by defendant after answer and cause 
at issuer-parties. Pemberton ▼. Watford, 143 

PRIVILEGED COMMUNICATION. 
Letters written between a solicitor and hif client. 
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489 



beld to be privileged lo ftr if they conUined pro- 
feflsional aclTice; but not as to facli contained 
therein. Lord Waiiingham ▼. Sir ThmnoB 
Goodriehe, 334 

An attorney's elerk meeting a penon who had been 
a. vritneas in a cause in which the attorney had 
been enga^, told him that a party to that cause 
was to be indicted for perjury m an affidavit used 
in it : that the penon addressed would be re- 
quired as a witness in the event of an indictment 
being preferred, but at that moment none had 
been preferred. Held, that the communication 
was not privileged. Bowen v. Cooper ^ 355 

PROMISSORY NOTE. 

Where a note has been artfully obtained bv a debtor 
to raise money, and is not returned or the money 
raised, the defendant can ca^l upon the plaintiff to 
show his title thereto. Such a defence is admis- 
sible under the plea of the general issue. Many 
V. DubroWf 88 

Where the declaration contains the ordinary money 
counts under the statute, the defendant cannot 
plead speciallv to the note, a copy of which is 
endoisea on the declaration. Jvkiie v. Sher^ 
man, 90 

Where a party has made a promissory note with 
others, as sureties for a third person, and an al- 
teration takes place by striking out the name of 
one of the sureties, it is not a good plea to an 
action, that the defendant did riot make tiie note, 
but such defence must be pleaded specially. 
Mtuon V. Bradley, 278 

PRODUCTION OF DOCUMENTS. 

A defendant cannot protect himself from the pro- 
duction of documents admitted by his answer to 
be in his possession, on the nound that an in- 
dictment IS pending against him, and that they 
may be used in support of the criminal charge, 
ivovided the answer was put in before indict- 
' meat found. BUe v. Oordon, 429 

RECEIVER. 

A court of equity will not make an order directing 
stockholders A a corporation to pay a receiver 
moneys due on the stock to satisfy the debts of 
the company. In re Receiver of the Canqfoharie 
and CaUkill Bail Boad Co,, 199 

REGISTRY LAW, N. Y. 

The expenses under the registry law aro a county 
charge, and cannot be recovered from the mu- 
nicimd corporation. White v. Ifte Mayor fyc. 
ofJVew York, 26 

REVIVOR. 

Proceedings to revive upon an appeal from a sur- 
rogate aro in the same form as proceedings to 
revive a suit from a vice chancellor. Benwiek 
et al V. Cooper*9 AdnCrs. Cooper, AdnCre v. 
Benwiek et al, 229 

Parties — ^within what time suit must be received — 
abatement. t&. 

REVOLT AND MUTINY. . 
Jurisdiction. U. 5. v. Lynek and Wilder, 51 



A pilot is an officer within the act of Congress of 
1835, 6 2— his authority in the absence of mas- 
ter and mates. 0. 

Discretion of master. tfr. 

Rights of counsel. ib. 

The mates of a vessel in the absence of the master, 
have the command of the ship. C7. 8, v. Bokert9 
and others, 99 

Jurisdiction of circuit court. ib. 

Neglect of duty — soliciting seamen to commit a 
felony, U, 8, v. Turner, 256 

SALE BY AUCTION. 

Practice at sales— auctioneer— implied conditions 
of purohases made at auctions—right of puroh- 
asers at auction to inspect the goods when not 
purohased by sample— what is a delivery of the 
goods bought at auction. PettitY.J^ehell, 92 

SALVAGE. 

Whero property is left direlect on the high seas, 
those who first find and take possession of it ac- 
quire a right to the exclusive possession. J%e 
JStmethyst, 312 

The owner's right whero goods are abandoned from 
necessity is not lost. ib. 

Admiralty and maritime consortship — jurisdiction — 
contract — notice— distributioD. Wall and 
Geiger v. Andrewe, 157 

SEAMAN'S WAGES. 

Although a seaman may have been guilty of insub- 
ordinate conduct, yet having subsequently per- 
formed duty on board. Hdd, that his wages 
were not totally forfeited. IKU v. The mig 
Triumph, 115 

But where one of the libellants abandoned the ves- 
sel without leave before the first prosecution of 
her voyage was relinquished by the master, and 
never afterwards returned to duty, and was gmltj 
of embezzlement of part of the caiso ; the libd 
on his behalf was dismissed against him. ib. 

If a seaman leave the hospital where he is placed 
without leave of the captain, and contraiy to the 
advice of the physician, and employ a nhysiciaii 
and expense for board, &c., are incurrea, he can« 
not recover same. Biehiardeen v. Tfte Ship 
Juliette, 24 

SLANDER. 

A defendant cannot be held to bail for slander in 
the supreme court. New York. Alexander v. 
Longmow, 150 

STATUTE OP LIMITATIONS. 

Part payment of the balance of an account by one 
partner, made after the Resolution of the part- 
nership, and against the consent of the others, 
and in collusion with the creditor also, more 
than six years after the balance was ascertained, 
is sufficient to take the case out of the statute of 
limitations, as against the other partners. God- 
dard v. Ingram, 77 

A judgment was recovered in Hilary term, 1810, 
and scire faeioM issued in Mchaebnas term, 1817, 
and judgment obtained thereon, the defendant 
afterwards died, and a scire facias was issued 
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■ninrt hi« ezecuton on the 31it Juituiry, 1837. 
Held, that the debt was barred. Farrmn y. 
jBer€rford and other Ea^fB of OttnoeUf 106 

STOPPAGE IN TRANSITU. 

The defendants residin^^ in New York, ordered 
goods from Ensland ; they were shipped and ar- 
rived in New York the 7th April, 1842, when 
the bills of lading were delirered to the defen- 
dants, who paid the freight— the goods were sub- 
sequently removed to the public store. On the 
29th April, the defendants stopped payment, and 
the agents of the plaintiff then demanded the 
Koods of them, which they refused to deliver np. 
field, that the right to stop in transitu was gone. 
Mfttram y. Btytr^ 25 

Where goods were sent from London to be deliv- 
ered to T. W. or his assigns at MichlOT Mill 
Yorkshire, and they were intnisted to a fly-boat 
company at York, to be taken to Borobridge, and 
they were taken into the warehouse of the canal 
navigation, which had no connection with the 
fly-boat company, who were in the habit of re- 
ceiving parcels for T. W., the goods having been 
seized by the sheriff as beins in transitu. Held, 
that the transit was at an ena. J)odton v. Went' 
worth, 46 

TESTAMENTARY PAPER. 

Where a paper writii« was executed by D. B., di- 
recting certain bonoa, &c., of O. B., of which D. 
B. was asucnee, to be cancelled after her death, 
but the bonds were not delivered in her lifetime 
to 6. B., or to a trustee for him, and such paper 
writing was unattested. Held, that such i^tfer 
writins had no binding eflfoct, either as a will or 
as a donatio mortU eauea. Brmekerhoff v. 
Brnukerhoff, 424 



VENDOR AND PURCHASER. 



Notice of his pendens. 
BUeheoek, 



(htrtia and 



athere t. 
363 



USURY. 

Deed intended as security aroided as usurious. 
Brown v. Den«y, 339 



Advance made on notes placed in the bands ci , 
party to ^st discounted under the circu meta occa, 
not usury. OoMner v. JLabam and Wimmn- 
eon, 135 

A loan of money made on condition tbat the W- 
rower shall sell to the lender, real estate oi & 
speculative and contingent value for cash, to tk 
same amount as the loan, which real estate a 
worth at the time no more than the aam aigreed 
to be paid for it; is not usurious, altliougli the 
lender then expected that it would greatly in- 
crease in value. Feliowe et al v. Jimmean 
life hu. and Drvet Co., 422 

WASTE. 

A. sold and conveyed to B., an estate in fee subject 
to a mortgage to C, and took a mortnge for the 

furchase money. B. afterwards sold to C. and 
K portions of the wood and timber growing on 
the (arm, and C. and D. cut down a^ removed 
same. Held, that A. was not entitled to an ac- 
count of the waste committed, but must be 
left to his remedy at law. Seiden v. Manve, 

328 
The grantee of a mortgagor is liable to be restrained 
from committing waste, but is not liable to ac- 
count to the mortgagee for vraste already com- 
mitted, td. 

WILL. 

A bequest may be specific as to part, and general as 
to another part J>rov v. Roworth, 31ft 

A specific bequest may be made hj implication. t&. 

A. by his will bequeathed aU his proper^ to hie 
daughter for life, and after her death, directed 
that whatever she could transfer should go to her 
daughter. Held, that the latter gift was void 
for uncertainty. Flint v. Bughee, 373 

WITNESS. 

In an action of replevin against sir o/Scer for leyr- 
ingonthegoodsof A. ac thesttiiof B. B. can* 
not be examined as a witness. MtSole^ v. 
Johneon, . 105 



END OF TOLUMS n. 
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